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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and .legal effect, most 
of which are keyed to and codified in 
the Code o f ‘Federal Regulations, Which is  
published -under 50 titles pursuant to 44 
U5JC.. $5tt8t
The Code of federa l Regulations is  sold 
by the Superintendent of Documents.
Prices of new books are listed in  the 
first FEDERAL REGISTER issue of each 
week.

DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

7 CFR Part 2 

[Docket No. PE-91-001]

Revision of Delegation of Authority

a g e n c y : Office of the Secretary, USD A. 
ACTION: Final rule.

SUMMARY: This document revises "fee 
delegations of authority from the 
Secretary of Agriculture and general 
officers <of the Department by delegating 
to the Assistant Secretary for Marketing 
and Inspection Services and the 
Administrator, Agricultural Marketing 
Service (AMS), the authority to 
administer various programs contained 
in the Food, Agriculture, Conservadon, 
and Trade Act of 1990, Public Law No. 
101-624. It also removes the delegations 
of authority pertaining to the Office of 
Transportation to reflect the 
abolishment of that Office. The 
functions formerly performed by the 
Office of Transportation will be 
performed by AMS.
EFFECTIVE DADE: September 26,1991.
FOR FURTHER INFORMATION CONTACT: 
Burt McKitrick, Personnel Division, 
Agricultural Marketing Service, United 
States Department of Agriculture, P.O. 
Box 96456, Washington, DC, 20096-6456, 
(202)447-4874.
SUPPLEMENTARY INFORMATION: The 
Food, Agriculture, Conservation, and 
Trade Act of1990 contains the following 
new programs:

National Laboratory Accreditation 
Program (7 U.S.C. 138-T3&) provides 
authority for USDA to establish a user- 
fee funded national laboratory 
accreditation program.

Pecan Promotion and Research Act of 
1990 (7 U.SjC. 6001-6013); Mushroom 
Promotion, Research, and Consumer 
Information Act of 1990 (7 U.S.C.6101-

6112); and Lime Research, Promotion, 
and Consumer Information Act of 1990 
(7 U.S.C. 6201-6212) authorize national 
research and promotion programs for 
pecans, mushrooms, and limes.

Soybean Promotion, Research, and 
Consumer Information Act [7 U.S.C. 
6301-6311) provides authority to 
establish a  national program for 
soybean research and promotion.

Fluid Milk Promotion Act of 1990 (7 
U.S.C. 6401-6417) provides authority to 
establish a processor-funded fluid milk 
promotion program.

Producer Research and Promotion 
Board Accountability (104 Stat. 3927) 
states the sense of the Congress 
regarding federally-authorized checkoff 
programs regarding agricultural 
promotion and research, and consumer 
information relating to food and 
nutrition.

Consistency with International 
Obligations of the United States (7 
U.S.C. 2278) requires die Secretary of 
Agriculture to consult with the United 
States Trade Representative regarding 
certain research and promotion 
programs which provide for an 
assessment on imports.

Organic Foods Production Act of 1990 
(7 U.S.C. 6501-6522) authorizes a 
national organic production program 
establishing national standards for die 
production and certification of 
organically produced foods.

Pesticide Recordkeeping {7  U.S.C  
136i-l) requires recordkeeping by 
certified applicators of restricted use 
pesticides.

The Secretary of Agriculture has 
determined that these programs can be 
conducted most effectively under the 
jurisdiction of the Assistant Secretary 
for Marketing and Inspection Services 
and the Administrator of AMS. This 
document amends the delegations of 
authority of the United States 
Department of Agriculture in 7 CFR part 
2 by delegating to the Assistant 
Secretary for Marketing and Inspection 
Services and the Administrator of AMS 
the responsibility and authority for 
administering the above described 
programs, except with respect to the 
National Laboratoiy Accreditation 
Program. With respect to that Program, 
the Secretary bas determined that the 
responsibility and authority for 
administering the program for 
laboratories accredited for pesticide 
residue analysis In fruits and vegetables

and other agricultural commodities 
excluding meat and poultry products 
should be delegated to the 
Administrator, AMS, and the 
responsibility and authority for 
administering the program for 
laboratories accredited only for 
pesticide residue analysis in meat and 
poultry products should be delegated to 
the Administrator, Food Safety and 
Inspection Service.

In addition, fins document reassigns 
delegations on transportation matters 
from the Administrator, Office of 
Transportation (7 CFR 2.52), to the 
Administrator, Agricultural Marketing 
Service {7 CFR 2.50), and reserves 7  CFR 
2.52.

This rule relates to internal agency 
management. Therefore, pursuant to 5 
U.S.C. 553, notice of proposed 
rulemaking and opportunity to comment 
thereon are not required, and this rule 
may be made effective less than 30 days 
after publication in the Federal Register. 
Further, since this rule relates to internal 
agency management, it is exempt from 
the provisions of 32.0. Î22Î91. Finally, this 
subject is not a rule as defined by PtibRc 
Law No. 90-354, die Regulatory 
Flexibility Act, and thus, is exempt from 
the provisions of that Act.

List of Subjects in 7  GFR Part 2

Authority delegations (Government 
agencies).

PART 2—DELEGATIONS OF 
AUTHORITY 6Y  THE SECRETARY OF 
AGRICULTURE AND GENERAL 
OFFICERS OF THE DEPARTMENT

Accordingly* 7 GFR part 2 is amended 
as follows:

1. The authority citation for part 2 
continues to read:

Authority: 5 U.S.C. 391 and Reorganization 
Plan No. 2 of 1953.

Subpart C—Delegations of Authority 
to the Deputy Secretary, the Under 
Secretary for International Affairs and 
Commodity Proçgams, the Under 
Secretary for Small Community and 
Rural Development, and Assistant 
Secretaries

2. Section 2.17 is amended by 
redesignating paragraphs f a) (3), (4), and
(5) as (a) (8), (9), and (10). respectively* 
by adding new paragraphs (a)(3) to
(a)(7) and (a)(8)(xliv) to (a)(8)(liv), by
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removing paragraph (d), and by adding 
new paragraph (g)(2)(v) to read as 
follows:

§ 2.17 Delegations of authority to the 
Assistant Secretary for Marketing and 
Inspection Services.
* * * * *

(а) * * *
(3) Exercise the functions of the 

Secretary of Agriculture relating to the 
transportation activities contained in 
section 203(j) of the Agricultural 
Marketing Act of 1946 (7 U.S.C. 1622(j)) 
as amended, but excepting matters 
otherwise assigned.

(4) Administer transportation 
activities under Section 201 of the 
Agricultural Adjustment Act of 1938 (7 
U.S.C. 1291).

(5) Apply results of economic research 
and operations analysis to evaluate 
transportation issues and to recommend 
revisions of current procedures.

(б) Serve as the focal point for all 
Department transportation matters 
including development of policies and 
strategies.

(7) Cooperate with other 
Departmental agencies in the 
development and recommendation of 
policies for inland transportation of 
USDA and CCC-owned commodities in 
connection with USDA programs.

(8) * * V
(xliv) National Laboratory 

Accreditation Program (7 U.S.C. 138- 
138i) with respect to laboratories 
accredited for pesticide residue analysis 
in fruits and vegetables and other 
agricultural commodities, except those 
laboratories analyzing only meat and 
poultry products.

(xlv) Pecan Promotion and Research 
Act of 1990 (7 U.S.C. 6001-6013).

(xlvi) Mushroom Promotion, Research, 
and Consumer Information Act of 1990 
(7 U.S.C. 6101-6112).

(xlvii) Lime Research, Promotion, 
Research, and Consumer Information 
Act of 1990 (7 U.S.C. 6201-6212).

(xlviii) Soybean Promotion, Research 
and Consumer Information Act (7 U.S.C. 
6301-6311).

(xlix) Fluid Milk Promotion Act of 
1990 (7 U.S.C. 6401-6417).

(1) Producer Research and Promotion 
Board Accountability (104 Stat. 3927).

(li) Consistency with International 
Obligations of the United States (7 
U.S.C. 2278).

(lii) Organic Foods Production Act of 
1990 (7 U.S.C. 6501-6522), provided that 
the Administrator, AMS, will enter into 
agreements, as necessary, with the 
Administrator, Food Safety and 
Inspection Service, to provide inspection 
services.

(liii) Pesticide Recordkeeping (7 U.S.C. 
136i—1) with the provision that the 
Administrator, AMS, will enter into 
agreements, as necessary, with other 
Federal agencies.

(liv) The International Carriage of 
Perishable Foodstuffs Act (7 U.S.C. 
4401-4406).
*  *  *  *  *

(g) * * *
(2) * * *
(v) National Laboratory Accreditation 

Program (7 U.S.C. 138-138i) with respect 
to laboratories accredited only for 
pesticide residue analysis in meat and 
poultry products.
*  *  *  *  *

3. Paragraph 2.17 (a)(8) (xxxvi), as 
redesignated, is amended by removing 
the references “(a)(3)(xxxiv) and 
(xxxv)” and adding in its place “(a)(8) 
(xxxiv) and (xxxv).”

4. Section 2.18 is amended by adding a 
new paragraph (a)(3) to read as follows:

§ 2.18 Reservations of authority.
* * * * ★

(a) * * *
(3) Appoint members of the National 

Processor Advertising and Promotion 
Board established by section 
1999H(b)(4) of the Fluid Milk Promotion 
Act of 1990 (7 U.S.C. 6407(b)).
*  *  *  *  *

Subpart F—Delegations of Authority 
by the Assistant Secretary for 
Marketing and inspection Services

5. Section 2.50 is amended by 
redesignating paragraphs (a)(3) to (a)(7) 
as (a)(8) to (a)(12), respectively, by 
adding new paragraphs (a)(3) to (a)(7) 
and (a)(8)(xlv) to (a)(8)(lv), and by 
revising paragraphs (b)(1) and (b)(2) to 
read as follows:

§ 2.50 Administrator, Agricultural 
Marketing Service.

(а) * * *
(3) Exercise the functions of the 

Secretary of Agriculture relating to the 
transportation activities contained in 
section 203(j) of the Agricultural 
Marketing Act of 1946 (7 U.S.C. 1622(j)} 
as amended, but excepting matters 
otherwise assigned.

(4) Administer transportation 
activities under section 201 of the 
Agricultural Adjustment Act of 1938 (7 
U.S.C. 1291).

(5) Apply results of economic research 
and operations analysis to evaluate 
transportation issues and to recommend 
revisions of current procedures.

(б) Serve as the focal point for all 
Department transportation matters 
including development of policies and 
strategies.

(7) Cooperate with other 
Departmental agencies in the 
development and recommendation of 
policies and programs for inland 
transportation of USDA and CCC- 
owned commodities in connection with 
USDA programs.

(8) * * *
(xlv) National Laboratory 

Accreditation Program (7 U.S.C. 138- 
138i) with respect to laboratories 
accredited for pesticide residue analysis 
in fruits and vegetables and other 
agricultural commodities, except those 
laboratories analyzing only meat and 
poultry products.

(xlvi) Pecan Promotion and Research 
Act of 1990 (7 U.S.C. 6001-6013).

(xlvii) Mushroom Promotion, 
Research, and Consumer Information 
Act of 1990 (7 U.S.C. 6101-6112).

(xlviii) Lime Research, Promotion, and 
Consumer Information Act of 1990 (7 
U.S.C. 6201-6212).

(xlix) Soybean Promotion, Research, 
and Consumer Information Act (7 U.S.C. 
6301-6311).

(1) Fluid Milk Promotion Act of 1990 (7 
U.S.C. 6401-6417).

(li) Producer Research and Promotion 
Board Accountability (104 Stat. 3927).

(lii) Consistency with International 
Obligations of the United States (7 
U.S.C. 2278).

(liii) Organic Foods Production Act of 
1990 (7 U.S.C. 6501-6522) provided that 
the Administrator, AMS, will enter into 
agreements, as necessary, with the 
Administrator, Food Safety and 
Inspection Service, to provide inspection 
services.

(liv) Pesticide Recordkeeping (7 U.S.C. 
136i-l) with the provision that the 
Administrator, AMS, will enter into 
agreements, as necessary, with other 
Federal agencies.

(lv) the International Carriage of 
Perishable Foodstuffs Act (7 U.S.C. 
4401-4406).

(b) * * *
(1) Taking final action on regulations 

under section 8c (15) (A) of the 
Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 608c (15) (A)); section 
12(a) of the Cotton Research and 
Promotion Act (7 U.S.C. 21111(a)): 
section 311(a) of the Potato Research 
and Promotion Act (7 U.S.C. 2620(a)); 
section 118(a) of the Dairy Production 
Stabilization Act of 1983, as amended, (7 
U.S.C. 4509 (a)); section 1625(a) of the 
Pork Promotion, Research, and 
Consumer Information Act of 1985 (7 
U.S.C. 4814), section 1650(a) of the 
Watermelon Research and Promotion 
Act (7 U.S.C. 4909), section 10(a) of the 
Honey Research, Promotion, and 
Consumer Information Act (7 U.S.C.
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4609(a)], section 14 (a) of the Egg 
Research and Consumer Information 
Act (7 U.S.C. 2713(a));section 1714(a) of 
the Floral Research and Consumer 
Information Act (7 U.S.C. 1714fa)); 
«section 1710(a) of the Wheat and Wheat 
Foods Research and Nutrition Education 
Act (7 U.SC. 3409(a)); section 1913(a) of 
the Pecan Promotion and Research Act 
of 1990 (7 U.S.C. 6008), section 1927(a) of 
the Mushroom Promotion, Research, and 
Consumer Information Act of 1990 (7 
U.S.C. 6106), section 1957(a) of the lim e  
Research, Promotion, and Consumer 
Information Act of 1990 (7 LLS.C. €202), 
section 1971(a) of the Soybean 
Promotion, Research, and Consumer 
Information Act (7 U.S.C. 6303), and 
section 1999Kfa) ©f the Fluid Milk 
Promotion Act of 1990 (7 U.S.C. 6419).

(2) Issuing, amending, terminating, or 
suspending any m arking agreement or 
order or any provision thereof under the 
Agricultural Marketing Agreement Act 
of 1937; the Cotton Research and 
Promotion Act; .the Potato Research and 
Promotion Act; Subtitles B and G of the 
Dairy Production Stabilization Act of 
1983, as amended; the Pork Promotion, 
Research, and Consumer Information 
Act of 1985; the Beef Research and 
Information Act, as amended; the 
Watermelon Research and Promotion 
Act; the Honey Research, Promotion, 
and Consumer Information Act; the 
Floral Research and Consumer 
Information Act; the Egg Research and 
Consumer Information Act; the Wheat 
and Wheat Foods Research and 
Nutrition Education Act; the Pecan 
Promotion and Research Act of 1990; the 
Mushroom Promotion, Research, and 
Consumer Information Act ©f1990; the 
Lime Research, Promotion, and 
Consumer Information Act of 1990; the 
Soybean Promotion, Research, and 
Consumer 'Information Act; the Fhnd 
Mfflt Promotion Act of 1990; and, the 
Organic Foods Production Act of 1990.

§ 2.50 [Amended]

6. Paragraph 2.50(a)(8)(xxxvi!),-as 
redesignated, is amended by removing 
the references “(a}('3)(.xxxv) and 
(xxxvi)” and adding in its place 
“(a}(8}(xxxv) and (xxxvi)."

§ 2.52 [Removed and Reserved!

9. Section 2.52 Is removed and 
reserved.

10. Section 2.55 is amended by 
revising the heading thereof, and by 
adding a new paragraph (a)(4) to read as 
follows:

§ 2.55 Administrator, Food Safety and 
Inspection Service.

(a) * * *

(4) Administer the National 
Laboratory Accreditation Program (7 
U.S.C. 138-138d) with respect to 
laboratories accredited only for 
pesticide residue analysis in meat and 
poulfry products.
* *  . *r fk dr

Dated: August 23,1991.
Edward Madigan,
For Subport C : Secretary o f Agriculture.

Dated: August 23,1991.
JoAnn R. Smith,
For Subpart F : Assistant Secretary fo r 
M arketing and Inspection Servioes.
[FR Doc. 91-23236 Filed 9-25-91“ 8:45 am] 
BILLING CODE 3410-Q2-M

Agricultural Marketing Service

7 CFR Parts 920 and 926
(Docket No. FV-91-419]

Expenses and Assessment Rates for 
Specified Marketing Orders

AGENCY: Agricultural Marketing Service, 
USDA.
a c t io n : Final rule.

SUMMARY: This final rule authorizes 
expenditures and establishes 
assessment rates under Marketing 
Orders §20 and926 for the 1991-92 fiscal 
period. Authorization of these budgets 
enables the Kiwifruit Administrative 
Committee and the Tokay Grape 
Industry Committee (committees) to 
incur expenses that are reasonable and 
necessary to administer the programs. 
Funds to administer these programs are 
derived from assessments on handlers. 
EFFECTIVE DATES: April 1,1991, through 
March 31,1992 (§ 926.230) and August 1, 
1991, through July 31,1992 (§ 920.209). 
FOR FURTHER INFORMATION CONTACT: 
Martha Sue Clark, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone 202-447-2020. 
SUPPLEMENTARY INFORMATION: This rule 
is effective under Marketing Agreement 
and Order No. 920 (7 CFR part 920), 
regulating the handling of kiwifruit 
grown in California, and Marketing 
Agreement No. 93 and Order No. 926 (7 
CFR part 926), regulating the handling ©f 
Tokay grapes grown in San Joaquin 
County, California. The marketing 
agreements and orders are effective 
under the Agricultural Marketing 
Agreement Act of1937, as amended (7 
U;S.€L 601-674), hereinafter referred to 
as the Act.

This rule has been reviewed by the 
Department of Agriculture in 
accordance with Departmental

Regulation 1512-4 and the criteria 
contained in Executive Order 12291 and 
has been determined to be a  “non- 
major” rule.

Pursuant to die requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities.

The ptupose of the RFA Is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and die rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf.
Thus, both statutes have small entity 
orientation mid compatibility.

There are approximately 100 handlers 
of California kiwifruit under Marketing 
Order No. 920, and approximately 850 
kiwifruit producers. There are 
approximately 9 handlers of California 
Tokay grapes under Marketing Order 
Ne. 926, and «approximately 40 Tokay 
grape producers. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms as defined as 
those whose annual receipts are less 
than $3,5OO;O0O. The majority of 
California kiwifruit producers and an  
estimated 20 to 40 percent of the 
kiwifruit handlers and the majority of 
the Tokay grape producers and handlers 
may be classified as small entities.

The budgets of expenses for the 1991- 
92 fiscal period were prepared by the 
Kiwifruit Administrative Committee and 
the Tokay Grape Industry Committee, 
the agencies responsible for local 
administration of the marketing orders, 
and submitted to the Department of 
Agriculture for approval. The members 
of these committees are handlers and 
producers of California kiwifruit and 
producers of California Tokay grapes. 
They are familiar with the committees’ 
needs and with the costs of goods and 
services in their local areas and are thus 
in a position to formulate appropriate 
budgets. The budgets were formulated 
and discussed in public meetings. Thus, 
all directly affected persons have had an 
opportunity to participate and provide 
input.

The assessment rates recommended 
by the committees were derived by 
dividing anticipated expenses by 
expected shipments of kiwifruit and 
Tokay grapes. Because these rates will 
be applied to actual shipments, they



48726 Federal Register /  Vol. 56, No. 187 /  Thursday, September 26, 1991 /  Rules and Regulations

must be established at rates that will 
provide sufficient income to pay the 
committees’ expenses.

The Kiwifruit Administrative 
Committee met on July 24,1991, and 
unanimously recommended a 1991-92 
budget of $138,452, $45,494 less than the 
previous year. Major increases in staff 
salaries and the pension plan will be 
offset by major decreases in the field 
staff food and lodging, member food and 
lodging, controlled buys, and 
contingency categories, and the 
elimination of funding for the maturity 
test. The committee also recommended 
an assessment rate of $0,015 per tray of 
kiwifruit, $0,005 more than last season’s. 
The vote was six in favor, two opposed, 
and one abstaining. The two people 
voting no felt the assessment rate should 
be higher, and the one abstaining 
preferred not taking sides  ̂This rate, 
when applied to anticipated shipments 
of 7.5 million 7M2 pound trays, will yield 
$112,500 in assessment income. This, 
along with $25,952 from the committee’s 
authorized reserve, will be adequate to 
cover budgeted expenses. Funds in the 
reserve at the beginning of the 1991-92 
fiscal period, estimated to be 
approximately $20,000, will be within 
the maximum permitted by the order of 
one fiscal period’s expenses.

The Tokay Grape Industry Committee 
met on April 2,1991, and unanimously 
recommended a 1991-92 budget of 
$5,375, $8,160 less than the previous 
year. Major decreases were the 
elimination of the executive travel and 
manager’s salary categories. When the 
previous manager retired late last year, 
the committee’s secretary assumed the 
manager’s duties. The committee also 
met on July 29,1991, and unanimously 
recommended an assessment rate of 
$0.07 per 23-pound lug, the same as last 
season. Anticipated shipments of 39,606 
lugs will yield $2,772.42 in assessment 
income. This, along with $2,602.58 from 
the committee’s authorized reserve, will 
be adequate to cover budgeted 
expenses. Funds in the reserve at the 
end of the 1991-92 fiscal period are 
estimated to be approximately $476, 
which is within the maximum permitted 
by the order of one fiscal period’s 
expenses.

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed on to producers. 
However, these costs will be offset by 
the benefits derived from the operation 
of the marketing orders. Therefore, the 
Administrator of the AMS has 
determined that this action will not have

a significant economic impact on a 
substantial number of small entities.

A proposed rule was published in the 
Federal Register on August 28,1991 (56 
FR 42543). That document contained a 
proposal to add § 920.209 and § 926.230 
to authorize expenses and establish 
assessment rates for the committees. 
That rule provided that interested 
persons could file comments through 
September 9,1991. No comments were 
received.

It is found that the specified expenses 
are reasonable and likely to be incurred 
and that such expenses and the 
specified assessment rates to cover such 
expenses will tend to effectuate the 
declared policy of the Act.

It is further found that good cause 
exists for not postponing the effective 
date of this section until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because the committees need 
to have sufficient funds to pay their 
expenses which are incurred on a 
continuous basis. The 1991-92 fiscal 
period for the Tokay Grape Industry 
Committee began on April 1,1991, and 
the 1991-92 fiscal period for the 
Kiwifruit Administrative Committee 
began on August 1,1991, and the 
marketing orders require that the rates 
of assessment for the fiscal period apply 
to all assessable Tokay grapes and 
kiwifruit handled during the fiscal 
period. In addition, handlers are aware 
of these actions which were 
recommended by the committees at 
public meetings.

List of Subjects in 7 CFR Parts 920 and 
926

Marketing agreements, Grapes, 
Kiwifruit, Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR parts 920 and 926 are 
hereby amended as follows:

PART 920—KIWIFRUIT GROWN IN 
CALIFORNIA

1. The authority citation for 7 CFR 
part 920 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as 
amended: 7 U.S.C. 601-674.

2. A new § 920.209 is added to read as 
follows:

Note: This section will not appear in the 
Code of Federal Regulations.

§ 920.209 Expenses and assessment rate.
Expenses of $138,452 by the Kiwifruit 

Administrative Committee are 
authorized, and an assessment rate of 
$0,015 per 7 V.2 pound tray of California 
kiwifruit is established for the fiscal

period ending July 31,1992. Unexpended 
funds may be carried over as a reserve.

PART 926—TOKAY GRAPES GROWN 
IN SAN JOAQUIN COUNTY, 
CALIFORNIA

3. The authority citation for 7 CFR 
part 926 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as 
amended: 7 U.S.C. 601-674.

4. A new § 926.230 is added to read as 
follows:

Note: This section will not appear in the 
Code of Federal Regulations.

§ 926.230 Expenses and assessment rate.
Expenses of $5,375 by the Tokay 

Grape Industry Committee are 
authorized, and an assessment rate of 
$0.07 per 23-pound lug of California 
Tokay grapes is established for the 
fiscal period ending March 31,1992. 
Unexpended funds may be carried over 
as a reserve.

Dated: September 23,1991.
W illiam J. Doyle,
Acting. Deputy Director, Fruit and Vegetable 
Division.
[FR Doc. 91-23238 Filed 9-25-91; 8:45 am] 
BILLING CODE 341(M)2-M

7 CFR Part 967 

[FV-91-407FR]

Handling Regulation for Celery Grown 
in Florida

AGENCY: Agricultural Marketing Service, 
USDA.
a c t io n : Final rule.

SUMMARY: This action establishes the 
quantity of Florida celery which 
handlers may ship to fresh markets 
during the 1991-92 marketing season at 
6,789,738 crates or 100 percent of 
producers’ based quantities. This final 
rule is intended to lend stability to the 
industry and, thus, help to provide 
consumers with an adequate supply of 
the product. As in past seasons, the 
limitation on the quantity of Florida 
celery handled for fresh shipment is not 
expected to restrict the quantity of 
Florida celery actually produced or 
shipped to fresh markets, since 
production and shipments are 
anticipated to be less than the allotment. 
This action was recommended by the 
Florida Celery Committee (Committee), 
the agency responsible for local 
administration of the order.
EFFECTIVE DATE: September 26,1991.
FOR FURTHER INFORMATION CONTACT: 
Christian D. Nissen, Marketing
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Specialist, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, room 
2525-S, P.O. Box 96456, Washington, DC 
20090-6456; telephone (202) 382-1754. 
SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Agreement and Order No. 967 (7 CFR 
Part 967), both as amended, regulating 
the handling of celery grown in Florida. 
The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
hereinafter referred to as the Act.

This final rule has been reviewed by 
the U.S. Department of Agriculture 
(Department) in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule.

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
final rule on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf.
Thus, both statutes have small entities 
orientation and compatibility.

There are an estimated 7 handlers of 
celery grown in Florida subject to 
regulation under the celery marketing 
order and approximately 13 producers of 
celery in the production area. Small 
agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
minority of celery handlers and 
producers may be classified as small 
entities.

The final rule is based upon the 
recommendation and information 
submitted by the Committee and upon 
other available information. The 
Committee met on June 11,1991, and 
recommended a marketable quantity of 
6,789,738 crates of fresh celery for the 
1991-92 season beginning August 1,
1991. Additionally, a uniform percentage 
of 100 percent was recommended which 
will allow each producer registered- 
pursuant to § 967.37(f) of the order to 
market 100 percent of such producer’s 
bases quantity. These recommendations

were based on an appraisal of expected 
1991-92 supplies and prospective 
demand.

As required by § 967.37(d)(1) of the 
order, a reserve of 6 percent (407,384 
crates) of the 1991-92 total base 
quantities is authorized for new 
producers and increases for existing 
producers. There were no applications 
for new base quantities or any requests 
for adjustments in base quantities from 
producers with existing base quantities.

The final rule will limit the quantity of 
Florida celery which handlers may 
purchase from producers and ship to 
fresh markets during the 1991-92 season 
to 6,789,738 crates. It is expected that 
the 6,789,738 crate marketable quantity 
will be above actual shipments for the 
1991-92 season. Thus, the 6,789,738 crate 
marketable quantity is not expected to 
restrict the amount of Florida celery 
which growers produce or the amount of 
celery which handlers ship. For these 
reasons, the final rule should lend 
stability to the industry and thus,, help to 
provide consumers with an adequate 
supply of the product.

Based on available information, the 
Administrator of the AMS has 
determined that issuance of this final 
rule will not have a significant economic 
impact on a substantial number of small 
entities.

A proposed rule concerning this 
action was published in the Federal 
Register on August 1,1991 (56 FR 36742). 
Comments on the proposed rule were 
invited from interested persons until 
August 12,1991. No comments were 
received.

After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and other 
available information, it is found that 
this regulation, as hereafter set forth, 
will tend to effectuate the declared 
policy of the Act.

Pursuant to 5 U.S.C. 553, it is hereby 
found and determined that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal Register 
because: (1) The 1991-92 marketing year 
for Florida celery began on August 1; 
and (2) Handlers are aware of this 
action, which was recommended by the 
Committee at a public meeting, and 
need no additional time to comply with 
the requirements.

List of Subjects in 7 CFR Part 967
Celery, Florida, Marketing 

agreements, Reporting and 
recordkeeping requirements.

For the reasons set forth in the 
preamble, 7 CFR part 967 is revised as 
follows:

PART 967—CELERY GROWN IN 
FLORIDA

1. The authority citation for 7 CFR 
part 967 continues to read as follows:

Authority: Secs. 1-19,48 Stat. 31, as 
amended: 7 U.S.C. 601-674.

Subpart—Administrative Rules and 
Regulations

2. A new § 967.327 is added to read as 
follows:

Note: This section will not appear in the 
annual Code of Federal Regulations.

§ 967.327 Handling regulation, marketable 
quantity, and uniform percentage for the 
1991-92 season beginning on August 1, 
1991.

(a) The marketable quantity 
established under § 967.36(a) is 6,789,738 
crates of celery.

(b) As provided in § 967.38(a), the 
uniform percentage shall be 100 percent.

(c) Pursuant to § 967.36(b), no handler 
shall handle any harvested celery unless 
it is within the marketable allotment of a 
producer who has a base quantity and 
such producer authorizes the first 
handler thereof to handle it.

(d) As required by § 967.37(d)(1), a 
reserve of six percent of the total base 
quantities is hereby authorized for: (1) 
New producers and (2) increases for 
existing base quantity holders.

(e) Terms used herein shall have the 
same meaning as when used in the said 
marketing agreement and order.

Dated: September 23,1991.
W illiam  J. Doyle,
Acting Deputy Director, Fruit and Vegetable 
Division.
(FR Doc. 91-23240 Filed 9-25-91: 8:45 am] 
BILLING CODE 3410-02-M

7 CFR Part 981 

[FV-91-291FR]

Handling of Almonds Grown in 
California; Extension of Date for 
Satisfying Inedible Disposition 
Obligations for the 1990-91 Crop Year

AGENCY: Agricultural Marketing Service, 
USDA.
a c t io n : Final rule.

s u m m a r y : This final rule extends the 
date from July 31,1991, to August 31, 
1991, by which handlers of California 
almonds must satisfy their inedible 
disposition obligations for the 1990-91 
crop year. The action was unanimously 
recommended by the Almond Board of 
California (Board), the agency 
responsible for local administration of
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the Federal marketing order for 
California almonds. This action is 
intended to provide handlers with 
additional flexibility in their operations. 
e f f e c t iv e  DATE: October 28,1991.
FOR FURTHER INFORMATION CONTACT: 
Sonia N. Jimenez, Marketing Specialist, 
Marketing Order Administration Branch, 
room 2525-S, South Building, F& V, AMS, 
USDA, P.O. Box 96458, Washington, DC 
20090-6456; telephone (202) 475-5992. 
SUPPLEMENTARY INFORMATION: This 
final rule is issued under marketing 
agreement and Order No. 981 (7 CFR 
part 981), both as amended, hereinafter 
referred to as the "order." Hie order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the "Act."

This final rule has been reviewed by 
the U.S. Department of Agriculture 
(Department) under Executive Order 
12291 and Departmental Regulation 
1512-1 and has been determined to be a 
“non-ma jor" rule under criteria 
contained therein.

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA) the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities.

Hie purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf.
Thus, both statutes have small entity 
orientation and compatibility.

There are approximately 105 handlers 
of California almonds subject to 
regulation under the marketing order for 
almonds grown in California during the 
current season. There are approximately
7,000 producers in the regulated area. 
Small agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
ma jority of handlers and producers of 
California almonds may be classified as 
small entities.

This rule finalizes an interim final rale 
which revised, for 1991 only, § 981.442 of 
“Subpart—Administrative Rules and 
Regulations." This action is based on a 
unanimous recommendation of the 
Board and upon other available 
information.

This action gives handlers of 
California almonds an additional month 
to satisfy their 1996-91 crop year 
inedible disposition obligation.
Therefore, this action relaxes 
restrictions on almond handlers and will 
not impose any additional burden or 
costs on handlers.

Section 981/42 of the order provides 
that handlers are required to deliver a 
quantity of almond kernels equal to their 
inedible disposition obligation to the 
Board or Board accepted crushers, feed 
manufacturers, or feeders. A handler’s 
inedible disposition obligation is the 
percentage of inedible kernels in lots 
received by such handler during a crop 
year, as determined by the Federal-State 
Inspection Service (inspection agency), 
less any tolerance in effect for the crop 
year. Section 981.42 also provides that 
the Board may establish rules and 
regulations necessary to the 
administration of these provisions.

Section 981.442(a)(5) of such rules and 
regulations provides that each handler*s 
inedible disposition obligation is 
satisfied when the almond meat content 
of the material delivered to accepted 
users equals the inedible disposition 
obligation, but no later than July 31 
succeeding the crop year in which die 
obligation was incurred.

At its May 10,1991, meeting the Board 
recommended extending the date for 
satisfying the inedible disposition 
obligation from July 31,1991, to August
31.1991. This action was recommended 
for the 1990-91 crop year only. An 
interim final rale on the action was 
published in the Federal Register on 
June 28,1991 (56 FR 29561) Comments 
were requested until July 29,1991. No 
comments were received.

The Board's May 10 recommendation 
was made because handlers had 
withheld almonds from normal markets 
as reserve throughout the 1990-91 crop 
year. Often, this reserve product was 
held in an unprocessed form. On May
10.1991, the Board also unanimously 
recommended a further revision of the 
salable percentage, increasing it from 80 
to 93 percent and decreasing the reserve 
percentage from 20 to 7 percent for 
California almonds received by handlers 
during the 1990-91 crop year. The 
additional 13 percent reserve was 
released to the salable category under a 
separate action. The Board’s view was 
that it would not be possible for 
handlers of California almonds to 
process the almonds released to the 
salable category and sort out the 
inedibles in time-to meet the July 31 
deadline. Extending the date by which, 
handlers of California almonds must 
satisfy their 1990-91 crop year inedible 
disposition obligations will allow

handlers additional time to process their 
reserve inventory and, thus, satisfy their 
obligations.

Based on the above, the Administrator 
of the AMS has determined that the 
issuance of this final rule will not have 
significant economic impact on a 
substantial number of small entities.

After consideration of all relevant 
material presented, including the 
information and recommendation 
submitted by the Board and other 
available information, it is found that 
this action as hereinafter set forth will 
tend to effectuate the declared policy of 
the Act.

list of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR part 981 is revised as 
follows:

PART 981—ALMONDS GROWN IN 
CALIFORNIA

1. The authority citation for 7 CFR 
part 981 continues to read as follows:

Authority: Secs. 1-91,48 Stat. 31, as 
amended; 7 U.S.C. 601-674.

Subpart—Administrative Rules and 
Regulations

2. The last sentence in paragraph
(a)(5) of § 981.442 is revised to read as 
follows:

Note: This section will not be published in 
the annual Code of Federal Regulations.

§981.442 Quality control.

(a) * * *
(5) * * * Each handler’s disposition 

obligation shall be satisfied when the 
almond meat content of the material 
delivered to accepted users equals the 
disposition obligation, but no later than 
July 31 succeeding the crop year in 
which the obligation was incurred: 

Provided, That for 1990-91 almond 
crop year almonds, handlers have until 
August 31,1991, to satisfy their inedible 
disposition obligations.
* ■ * + *

Dated: September 23,1991.
W illiam  J. Doyle,
Acting Deputy Director, Fruit and Vegetable 
Division.
[FR Doc. 91-23235 Filed 9-25-91: 8:45 am]
BILLING CODE 3410-02-M
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7 CFR Part 981
[FV-91-403FR]

Expenses and Assessment Rate for 
Almonds Grown in California
AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Final rule.

SUMMARY: This final rule authorizes 
expenditures and establishes an 
assessment rate for the 1991-92 crop 
year under the marketing agreement and 
order for California almonds. Funds to 
administer this program are derived 
from assessments on handlers. This 
action is needed in order for the Almond 
Board of California (Board), which is 
responsible for local administration of 
the order, to have sufficient funds to 
meet the expenses of operating the 
program. An annual budget of expenses 
is prepared by the Board and submitted 
to the U.S. Department of Agriculture 
(Department) for approval.
EFFECTIVE DATE: September 26,1991.
FOR FURTHER INFORMATION CONTACT: 
Sonia N. Jimenez, Marketing Specialist, 
Marketing Order Administration Branch, 
F&V, AMS, USDA, P.O. Box 96456, room 
2525-S, Washington, DC 20090-6456; 
telephone: (202) 475-5992. 
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 981 [7 CFR part 981], both 
as amended, regulating the handling of 
almonds grown in California. This order 
is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended [7 U.S.C. 601-674], hereinafter 
referred to as the “Act.”

This final rule has been reviewed by 
the Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule.

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
final rule on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf.
Thus, both statutes have small entity 
orientation and compatibility.

There are 110 handlers of California 
almonds and there are approximately

7,000 producers in the regulated area. 
Small agricultural producers have been 
defined by the Small Business 
Administration [13 CFR 121.601] as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of almonds handlers and 
producers may be classified as small 
entities.

The marketing order for California 
almonds requires that the assessment 
rate for a particular crop year shall 
apply to all assessable almonds handled 
from the beginning of such year. An 
annual budget of expenses is prepared 
by the Board and submitted to the 
Department for approval. The members 
of the Board are handlers and producers 
of regulated almonds. They are familiar 
with the Board’s needs and with the 
costs for goods, services, and personnel 
in their local areas and are thus in a 
position to formulate an appropriate 
budget. The budget is formulated and 
discussed in public meeting. Thus, all 
directly affected persons have an 
opportunity to participate and provide 
input.

The assessment rate recommended by 
the Board is derived by dividing 
anticipated expenses by expected 
shipments of assessable almonds. 
Because that rate is applied to actual 
shipments, it must be established at a 
rate which will produce sufficient 
income to pay the Board’s expected 
expenses. The recommended budget and 
rate of assessment are acted upon by 
the Board before the season starts, and 
expenses are incurred on a continuous 
basis. Therefore, budget and assessment 
rate approvals must be expedited so 
that the Board will have funds to pay its 
expenses.

The Board met on June 13,1991, and 
unanimously recommended 1991-92 
marketing order program expenditures 
of $11,540,095 and an assessment rate 
for the 1991-92 crop year of 2.25 cents 
per pound (kernelweight basis). The 
Board also unanimously recommended 
that handlers should be eligible to 
receive credit for their own marketing 
promotion activities for up to 1.75 cents 
of this 2.25-cent-per-pound assessment 
rate.

The 2.25-cent-per-pound 1991-92 
recommended assessment rate 
compares with an actual 1990-91 
assessment rate of 2.77 cents per pound. 
The advertising portion of the 
assessment rate has been 2.5 cents per 
pound since 1979. The decrease to 1,75 
cents per pound is because the current 
Board favors more generic advertising 
and promotion conducted by the Board 
as opposed to creditable brand

advertising conducted by individual 
handlers. The .5-cent-per-pound non- 
creditable portion of the total 
assessment, which handlers must pay to 
the Board, is .23 cent per pound higher 
than the ,27-cent-per-pound 1990-91 
assessment rate. The higher rate is 
needed to cover increased personnel 
costs for compliance and promotional 
activities. Revenues are expected to be 
$2,596,250 from administrative 
assessments ($1,601,250 from 1991-92 
and $995,000 from 1990-91), $800,000 
from advertising assessments, $35,000 
from interests and $330,000 from the sale 
of generic packages for a total of 
$3,761,250.

Projected expenses of $11,540,095 for 
1991-92 compare with 1990-91 budgeted 
expenses of $18,946,254. Major budget 
categories for the 1991-92 almond crop 
year are $1,974,000 for public relations, 
$1,158,500 for general administration, 
$413,095 for production research, $70,000 
for crop estimation, and $100,000 for an 
econometric study. Comparable actual 
expenditures for the 1990-91 almond 
crop year were $1,575,675, $957,600, 
$393,179, and $119,800, respectively. No 
econometric study was conducted last 
year. The increase in the general 
administration category includes 
$100,000 for a management study to 
indentify new areas for the Board to 
direct its efforts and to possibly 
restructure its management, as well as 
additional funds to audit each handler 
every year.

Administrative expenditures are 
expected to total $4,061,306. Total 
revenue to meet these expenses is 
projected to be $3,761,250 plus a cash 
carryin from 1990-91 of $300,056. The 
remaining $7,472,500 of 1991-92 
expenses is the estimated amount which 
handlers are expected to spend on their 
own marketing promotion activities 
based on a projected 1991-92 
marketable California almond 
production of 427 million pounds. This 
figure also assumes that all handlers 
receive full credit against their 1.75 
cents per pound creditable assessment 
obligation. Unexpended funds from 
1991-92 may be carried over to cover 
expenses during the first four months of 
the 1992-93 crop year.

While this final action will impose 
some additional costs on handlers, the 
costs are in the form of uniform 
assessments on all handlers. Some of 
the additional costs may be passed on to 
producers. However, these costs will be 
significantly offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action will not have
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a significant economic impact on a 
substantial number of small entities.

A proposed rule was published in the 
July 25,1991, issue of the Federal 
Register ¡56 FR 34034]. Comments on the 
proposed rule were invited from 
interested persons until August 5,1991. 
No comments were received by the 
deadline.

After consideration of the information 
and recommendations submitted by the 
Committee and other available 
information, it is found that this final 
rule will tend to effectuate the declared 
policy of the A ct

This action should be expedited 
because die Committee needs to have 
sufficient funds to pay its expenses, 
which are incurred on a continuous 
basis. Therefore, it is also found that 
good cause exists for not postponing die 
effective date of this action until 30 days 
after publication in die Federal Register 
¡5 U.S.C. 553].

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements.
Nuts, Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR part 981 is amended as 
follows:

PART 981—ALMONDS GROWN IN 
CALIFORNIA

1. The authority citation for 7 CFR 
part 981 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7  U.S.C. 601-674.

2. Section 981.338 is added to read as 
follows:

{This section will not be published in 
annual Code of Federal Regulations.]

981.338 Expenses and Assessment Rate.
Expenses of $11,540,095 by the 

Almond Board of California are 
authorized for the crop year ending on 
June 30,1992. An assessment rate for 
that crop year payable by each handler 
in accordance with section 981.81 is 
fixed at 2.25 cents per pound of almonds 
(kernelweight basis] less any amount 
credited pursuant to section 981.41, but 
not to exceed 1.75 cents per pound of 
almonds ¡kernelweight basis].

Dated: September 23,1991.

W illiam J. Doyle,
Associate Deputy Director, Fruit and 
Vegetable Division.

[FR Doc. 91-23234 Filed 9-25-91; 8:45 am] 
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization 
Service

8 CFR Part 243 

[INS No. 1326-91]
RIN 1115-AC21

Imposition of Sanctions; Removal of 
the Republic of Hungary
AGENCY: Immigration and Naturalization 
Service, Justice.
ACTION: Final rule.

SUMMARY: This final rule removes the 
Republic of Hungary as one of the 
countries for which the issuance of 
immigrant visas is restricted. Prior to 
this change, die Department of State 
was required to make individual 
requests to the Immigration and 
Naturalization Service for a waiver of 
sanctions under section 243(g). This 
change will no longer require the 
Department of State to make individual 
requests for waivers for citizens from 
the Republic of Hungary.
EFFECTIVE DATE: September 26,1991.
FOR FURTHER INFORMATION CONTACT: 
Carol Jenifer, Detention and Deportation 
Officer, Immigration and Naturalization 
Service, 4251 Street NW., room 7262, 
Washington, DC 20530, telephone (202) 
514-2278.
s u p p l e m e n t a r y  in f o r m a t io n : Under 
section 243(g) of the Immigration and 
Nationality Act (Act), as amended, any 
country that denies or unduly delays 
acceptance of the return of an alien who 
is a national, citizen, subject or resident 
of that country shall have restrictions 
placed on the issuance of immigrant 
visas by the Secretary of State until 
such time as the country accepts the 
returning alien.

The provisions of section 243(g) of the 
Act have been applied to residents of 
the Union of Soviet Socialist Republics, 
Hungary, Czechoslovakia, and Cuba. 
These sanctions may be waived upon 
request to the Department of State.

On September 28,1989, the Parliament 
of the Republic of Hungary adopted a 
law which no longer denies or delays 
the acceptance of the return for 
resettlement of any alien who is a 
Hungarian citizen. Information received 
by the Department of State from the 
United States Embassy in Budapest and 
the Embassy of the Hungarian Republic 
in Washington, DC indicates that the 
law is being fully implemented.

The Service’s implementation of this 
rule as a final rule is based upon the 
“good cause” exception found at 5 
U.S.C. 553(d). The reasons and the

necessity for immediate implementation 
of this final rule are as follows: The 
Government of Hungary no longer 
denies or unduly delays acceptance of 
the return of any Hungarian citizen to 
the territory of Hungary.

In acceptance with 5 U.SjC. 605(b), the 
Commissioner of the Immigration and 
Naturalization Service certifies that this 
rule does not have a significant adverse 
economic impact on a substantial 
number of small entities. This rule is not 
considered to be a major rule within the 
meaning of section 1(b) of EX). 12291, 
nor does this rule have Federalism 
implications warranting the preparation 
of a Federalism Assessment in 
accordance with E.Q. 12612.

List of Subjects in 8 CFR Part 243
Aliens, Voluntary departure.
Accordingly, pari 243 of chapter I of 

title 8 of the Code of Federal Regulations 
is amended as follows:

PART .243—DEPORTATION OF AUENS 
IN THE UNITED STATES

1. The authority citation for part 243 is 
revised to read as follows:

Authority: 8 U.S.C. 1103,1253.

§ 243.8 [Amended]
2. Section 243.8 is amended by (a) 

removing the word “Hungary,," from the 
first sentence; fb] removing the term 
“and Hungary” from the fourth and fifth 
sentences; (c) replacing the term 
“Republics,” with the term “Republics 
(USSR],” in the first sentence; and by (d) 
changing the term “him” to “him or her” 
wherever it appears in this section.

Dated: September 16,1991.
Gene McNary, - 
Commissioner, Immigration and 
Naturalization Service.
[FR Doc. 91-23150 Filed 9-25-91: 8:45 am] 
BILLING CODE 4410-01-M

FEDERAL RESERVE SYSTEM 

12CFR Part 201 

[Regulation A]

Extensions of Credit by Federal 
Reserve Banks; Change in Discount 
Rates
AGENCY: Board of Governors of the 
Federal Reserve System. 
a c t io n : Final rule.

SUMMARY: The Board of Governors has 
amended its Regulation A—Extensions 
of Credit by Federal Reserve Banks to 
reflect its recent approval of a reduction 
in discount rates a t each Federal
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Reserve Bank. The discount rate is the 
interest rate that is charged depository 
institutions when they borrow from their 
district Federal Reserve Banks. The 
Board acted on requests submitted by 
the Boards of Directors of the twelve 
Federal Reserve Banks. 
e f f e c t iv e  d a t e : The amendments to 
Regulation A were effective September
19,1991. The discount rate changes were 
effective on the dates specified in 
§§ 201.51 and 201.52.
FOR FURTHER INFORMATION CONTACT: 
William W. Wiles, Secretary of the 
Board (202/452-3257); for the hearing 
impaired only, Telecommunications 
Device for the Deaf (TTD) (202/452- 
3544), Dorothea Thompson, Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551. 
s u p p l e m e n t a r y  in f o r m a t io n : Pursuant 
to the authority of sections 10(b), 13,14, 
19, et al., of the Federal Reserve Act, the 
Board has amended its Regulation A (12 
CFR part 201) to incorporate changes in 
discount rates on Reserve Bank 
extensions of credit. The discount rate is 
the interest rate that is charged 
depository institutions when they 
borrow from their district Federal 
Reserve Banks.

The Board acted on requests 
submitted by the Boards of Directors of 
the twelve Federal Reserve Banks 
effective on the dates specified below. 
The Board took this action in light of 
weakness in the money and credit 
aggregates, the improving inflation 
environment, and concerns about the 
ongoing strength of the economic 
expansion. The reduction, in part, 
realigns the discount rate with market 
interest rates.

The provisions of 5 UÜ.C. 553(b) 
relating to notice and public 
participation were not followed in 
connection with the adoption of these 
amendments because the Board for die 
“good cause” stated above finds that 
delaying the changes in the discount 
rates listed in Regulation A to allow 
notice and public comment on the 
changes in impracticable, unnecessary, 
and contrary to the public interest.1

The provisions of 5 U.S.C. 553(d) 
generally prescribing 30 days’ prior 
notice of the effective date of a rule 
have not been followed because section 
553(b) provides that such prior notice is 
not necessary whenever there is good 
cause for finding that such notice is

1 The Board's Rules of Procedure provide that 
advance notice and deferred effective date w ill 
ordinarily be omitted in the public interest for 
changes in discount rates. 12 CFR 262.2(e).

contrary to the public interest. As 
previously stated, the Board determined 
that delaying the changes in the 
discount rates listed in Regulation A is 
contrary to the public interest

Regulatory Flexibility A ct Analysis

Pursuant to section 605(b) of the 
Regulatory Flexibility Act (Pub. L. 96-
354,5 U.S.C. 601 et seq.), the Board 
certifies that the changes will not have a 
significant adverse economic impact on 
a substantial number of small entities. 
The changes reduce rates of interest 
charged to borrowers from Reserve 
Banks, and the amendments will have 
no general effect on regulatory burdens 
for all depository institutions, no 
specific effect on such burdens for small 
depository institutions, and have no 
particular adverse effect on other small 
entities.

List of Subjects in 12 CFR Part 201
Banks, Banking, Credit, Federal 

Reserve System.
For the reasons outlined above, the 

Board of Governors amends 12 CFR part 
201 as set forth below:

PART 201—[ AMENDED]

1. The authority citation for 12 CFR 
part 201 continues to read as follows:

Authority: Secs. 10(a), 10(b), 1 3 ,13a, 14(d) 
and 19 of the Federal Reserve Act (12 U.S.C. 
347a. 347b, 343 et seq., 347c. 348 et seq. 357, 
374, 374a and 461): and sec. 7(b) of the 
International Banking Act of 1978 (12 U.S.C. 
347d).

2. Section 201.51 is revised to read as 
follows:

§ 201.51 Short-term adjustment credit for 
depository institutions.

The rates for short-term adjustment 
credit provided to depository 
institutions under § 201.3(a) of 
Regulation A are:

Federal Reserve Bank Rate ' Effective

Boston.... ........... . 5.0 Sept 13, 1991.
New York..... ............. . 5.0 Sept. 13, 1991.
Philadelphia....... ..... ...... 5.0 Sept 13,1991.
Cleveland ................. ..... 5.0 Sept 13,1991.
Richmond__ ___ ____ 5.0 Sept 13.1991.
Atlanta —  ___  .J 5.0 S ept 13, 1991.
Chicago_______ _____ 5 8 Sept 13,1991.
S t Louis......................... 5.0 Sept 17, 1991.
Minneapolis_______ ___ 5.0 Sept 13. 1991.
Kansas City__ _______ 5.0 Sept 13, 1991.
Dallas............................. 5.0 Sept 13. 1991.
San Francisco_______ 5.0 Sept 13,1991.

3. Section 201.52 is revised to read as 
follows:

§ 201.52 Extended credit for depository 
institutions.

(a) Seasonal credit. The rates for 
seasonal credit extended to depository 
institutions under § 201.3(b)(1) of 
Regulation A are:

Federal Reserve Bank Rate 1 Effective

Boston.. ----------------- - 5.0 Sept. 13, 1991.
New York....................... 5.0 Sept. 13, 1991.
Philadelphia.................... 5.0 Sept 13. 1991.
Cleveland....................... 5.0 Sept 13. 1991.
Richmond___________ 5.0 Sept 13.1991.
Atlanta...... ...... - ______ 5.0 Sept 13. 1991.
Chicago....................... J 5.0 Sept. 13. 1991.
S t Louis........................ 5.0 Sept 17. 1991.
Minneapolis.................... 5.0 Sept 13, 1991.
Kansas City.................... 5.0 Sept 13. 1991. 

Sept. 13,1991.Dallas__ ___ ______ .... 5.0
San Francisco___ _— 5.0 Sept 13, 1991.

(b) Other extended credit. The rates 
for other extended credit provided to 
depository institutions under sustained 
liquidity pressures or where there are 
exceptional circumstances or practices 
involving a particular institution under 
§ 201.3(b)(2) of Regulation A are:

Federal Reserve Bank Rate Effective

Boston. ....... ......... — '. 5.0 Sept 13,1991.
New York....................... 5.0 Sept. 13. 1991.
Philadelphia...... ............. 5.0 Sept. 13, 1991.
Cleveland................... .... 5.0 Sept. 13, 1991. 

Sept 13,1991. 
Sept 13, 1991.

RirhmnnH ........ 5.0
Atlanta..................- ....... 5.0
Chicago------------ -------- 5.0 Sept 13. 1991.
St. Louis........ ............ 5.0 Sept. 17, 1991.
Minneapolis..... ...... .... ... 5.0 Sept 13,1991.
Kansas City— .......... . 5.0 Sept 13, 1991.
Dallas........... .................. 5.0 Sept. 13, 1991.
San Francisco............... 5.0 Sept 13. 1991.

These rates apply for the first 30 days 
of borrowing. For credit outstanding for 
more than 30 days, a flexible rate will be 
charged which takes into account rates 
on market sources of funds, but in no 
case will the rate charged be less than 
the basic discount rate plus one-half 
percentage point. Where extended credit 
provided to a particular depository 
institution is anticipated to be 
outstanding for an unusually prolonged 
period and in relatively large amounts, 
the 30-day time period may be 
shortened.

By order of the Board of Governors of 
the Federal Reserve System, September
18,1991.
William W. Wiles,
Secretary o f the Board.
[FR Doc. 91-23019 Filed 9-25-91; 8:45 am]
BILLING CODE 6210-01-N
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration 

21 CFR Part 558

New Animal Drugs for Use in Animal 
Feeds; Lincomycin
a g e n c y : Food and Drug Administration, 
HHS.

a c t io n : Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to remove those 
portions of the regulations reflecting 
approval of two new animal drug 
applications (NADA’s) held by 
Bioproducts, Inc., and I.M.S., Inc. The 
NADA’s provide for the manufacture of 
a Type B medicated feed containing 
lincomycin. In a notice published 
elsewhere in this issue of the Federal 
Register, FDA is withdrawing approval 
of the NADA’s.
EFFECTIVE DATE: October 7,1991.

FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-295- 
8749.

SUPPLEMENTARY INFORMATION: In a 
notice published elsewhere in this issue 
of the Federal Register, FDA is 
withdrawing approval of NADA 132-659 
held by Bioproducts, Inc., 8221 
Brecksville Rd., Cleveland, OH 44141, 
and NADA 133-034 held by I.M.S., Inc., 
13619 Industrial Rd., Omaha, NE 68137, 
for the manufacture of Type B 
medicated feed containing lincomycin.

This document removes those 
portions of the regulations that reflect 
approval of these NADA’s in 21 CFR 
558.325(a)(5).

List of Subjects in 21 CFR Part 558 
Animal drugs, Animal feeds. 
Therefore, under the Federal Food, 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR 
part 558 continues to read as follows:

Authority: Secs. 512,701 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).

§558.325 [Amended]
2. Section 558.325 Lincomycin is 

amended in paragraph (a)(5) by 
removing the phrase “Nos. 043733, 
050639, and 051359” and replacing it 
with “No. 043733".

Dated: September 19,1991.
Gerald B. Guest,
Director, Center fo r Veterinary M edicine. 
[FR Doc. 91-23193 Filed 9-25-91; 8:45 am] 
BILLING CODE 4160-01-M

DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

21 CFR Part 1310

Addition of New Listed Chemicals and 
Thresholds
AGENCY: Drug Enforcement 
Administration (DEA), justice.
ACTION: Final rule.

s u m m a r y : The DEA is amending its 
regulations implementing the Chemical 
Diversion and Trafficking Act of 1988 
(CDTA) to include the additional 
chemicals set forth in the Crime Control 
Act of 1990. The inclusion of these 
chemicals into the CDTA requires any 
handler of listed chemicals to comply 
with the requirements specified in 21 
CFR 1310 and 1313. The DEA is also 
amending the threshold on two existing 
listed chemicals. The effective date 
listed below is the date on which the 
thresholds become effective: the 
effective date of the chemicals listed 
was October 31,1990, which was the 
date of enactment of the Crime Control 
Act of 1990.
EFFECTIVE DATE: October 28,1991.
FOR FURTHER INFORMATION CONTACT: 
Mr. G. Thomas Gitchel, Chief, Liaison 
and Policy Section, Office of Diversion 
Control, Drug Enforcement 
Administration, Washington, DC 20537, 
telephone (202) 307-7297. 
SUPPLEMENTARY INFORMATION: The 
Crime Control Act of 1990 (Pub. L. 101- 
647) amends the list of chemicals which 
are subject to the requirements of the 
Chemical Diversion and Trafficking Act 
of 1988 (CDTA). On June 14,1991, a 
notice of proposed rulemaking was 
published in the Federal Register (56 FR 
27472) to allow interested parties to 
submit comments or objections to the 
thresholds set forth.

One comment was received which 
concerned the identification of the 
chemicals. It was recommended that the 
chemicals be identified by C.A.S. 
Number and that all commonly used

names be listed to assist in correct 
identification. This suggestion was 
addressed in the implementing 
regulations in 1989. At that time, DEA 
determined that the numbering systems 
were designed for other purposes and 
did not specifically meet the needs of 
the CDTA. However, DEA has produced 
a publication available to regulated 
persons which cross references the 
listed chemicals with various numbering 
systems and lists common names for the 
chemicals.

The Crime Control Act of 1990 adds 
twelve chemicals to the list of precursor 
chemicals, one of which was previously 
listed as an essential chemical and 
another, D-lysergic acid is and remains 
a controlled substance in Schedule III of 
the Controlled Substances Act. The new 
list under 21 CFR 1310.02(a) shows some 
of the chemicals with an additional 
name in parentheses. These names 
reflect the conventional spelling for the 
chemicals. The parenthetical name is 
the one listed in 21 CFR 1310.04(f).

In addition to the new listed 
chemicals, the threshold for two other 
listed chemicals is amended. The new 
threshold for hydriodic acid is set to be 
consistent with its reclassification as a 
precursor chemical rather than an 
essential chemical. The threshold on 3,4- 
methylenedioxyphenyl-2-propanone is 
lowered based upon information that 
quantities below the threshold level are 
being purchased to evade the 
requirements of the CDTA.

The Administrator of the Drug 
Enforcement Administration hereby 
certifies that this final rule will have no 
significant impact upon entities whose 
interests must be considered under the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et. seq. This rule is not a major rule for 
purposes of Executive Order (E.O.)
12291 of February 17,1981.

Pursuant to section 3(c)(3) and 
3(e)(2)(C) of E.O. 12291, this action has 
been reviewed by the Office of 
Management and Budget.

This action has been analyzed in 
accordance with the principles and 
criteria contained in E.O. 12612, and it 
has been determined that the rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

List of Subjects in 21 CFR Part 1310

. Drug Enforcement Administration, 
Drug traffic control, Reporting and 
recordkeeping requirements.

For reasons set out above, 21 CFR part 
1310 is amended as follows:
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PART 1310—[AMENDED]

1. The authority citation for part 1310 
continues to read as follows:

Authority: 21 U.S.C. 802. 830, 871(b).

2. Section 1310.02 is amended by 
adding paragraphs (a)(13) through
(a) (24) to read as follows:

§ 1310.02 Substances covered.
* . * * *  *

(a) * * *
(13) Methylamine and its salts.
(14) Ethylamine and its salts.
(15) D-lysergic acid, its salts, optical 

isomers, and salts of optical isomers.
(16) Propionic anhydride.
(17) Insosafrole (Isosafrole).
(18) Safrole.
(19) Piperonal
(20) N-Methylepherdrine, its salts, 

optical isomers, and salts of optical 
isomers (N-Methylephedrine).

(21) N-Ethylephedrine, its salts, 
optical isomers, and salts of optical 
isomers.

(22) N-Methylpseudoephedrine, its 
salts, optical isomers, and salts of 
optical isomers.

(23) N-Ethylpseudoephedrine, its salts, 
optical isomers, and salts of optical 
isomers.

(24) Hydriotic acid (Hydriodic Acid).
§1310.02 Amended 
* ; * * * * .

3. Section 1310.02 is amended by 
removing paragraph (b)(5) and 
redesignating paragraphs (b)(6) through
(b) (8) as paragraphs (b)(5) through (b)(7).

4. Section 1310.04 is amended by 
revising paragraph (f)(l)(xii) and adding 
paragraphs (f)(l)(xiii) through
(f)(l)(xxiv) to read as follows:

§ 1310.04 Maintenance of records.
* * * * *

* *
(1) Listed Precursor Chemicals.

Threshold by 
Chemical base weight

(xii) 3, 4-Methylenedioxypbenyl-2- 
propanorte.

(xiii) Methylamine and its salts
(xiv) Ethylamine and its salts
(xv) D-lysergic acid, its salts, opti

cal isomers, and salts of optical 
isomers

(xvi) Propionic anhydride
(xvii) Isosafrole
(xviii) Safrole
(xix) Piperonal
(xx) N-Methylephedrine, its salts, 

optical isomers, and salts of 
optical isomers

4 kilograms.

1 kilogram.
1 kilogram. 
10 grams.

1 gram.
4 kilograms. 
4 kilograms. 
4 kilograms. 
1 kilogram.

~  . Threshold by
Chem,cal base weight

(xxi) N-Ethylephedrine, its salts, 
optical isomers, and salts of 
optical isomers

(xxii) N-Methylpseudoephedrine, 
its salts, optical isomers, and 
salts of optical isomers

(xxiii) N-Ethylpseudoephedrine, its 
salts, optical isomers, and salts 
of optical isomers

(xxiv) Hydriotic acid (57% )

1 kilogram.

1 kilogram.

1 kilogram.

1.7 kilograms 
(or 1 liter by 
volume).

§ 1310.04 [Amended]
*  *  *  *  *

5. Section 1310.04 is amended by 
removing paragraph (f)(2)(i)(E) and 
redesignating paragraphs (f)(2)(i)(F) 
through (f)(2)(i)(H) as paragraphs 
(f)(2)(i)(E) through (f)(2)(i)(G).

6. Section 1310.04 is amended by 
removing paragraph (f)(2){ii)(E) and 
redesignating paragraphs (f)(2)(ii)(F) 
through (f)(2)(ii)(H) as paragraphs 
(f)(2)(ii)(E) through (f)(2)(ii)(G).

Dated: August 12,1991.

Robert C. Bonner,
Administrator.•, Drug Enforcem ent 
Administration.
[FR Doc. 91-23060 Filed 9-25-91; 8:45 am] 
BILLING CODE 4410-09-M

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[T.D. 8368]

RIN 1545-AP16

Low-Income Housing Credit and 
FIRREA

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final 
Income Tax Regulations concerning the 
low-income housing credit of section 42 
of the Code. The final regulations 
address the question whether a building 
financed with the proceeds of a below 
market loan under an Affordable 
Housing Program established pursuant 
to section 721 of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989 (FIRREA) is a 
federally subsidized building for 
purposes of section 42. This information 
will enable taxpayers who obtain 
Financing under an Affordable Housing 
Program for a building eligible for the 
section 42 credit to determine the

correct applicable percentage under 
section 42(b).
EFFECTIVE DATE: The regulations are 
effective for Affordable Housing 
Program loans made after August 8,1989 
(the effective date of FIRREA).
FOR FURTHER INFORMATION CONTACT: 
Christopher J. Wilson, 202-377-6349 (not 
a toll-free call).
SUPPLEMENTARY INFORMATION: 

Background
The notice of proposed rulemaking 

published in the Federal Register on 
February 5,1991 (56 FR 4588), provides 
that a below market loan funded in 
whole or in part with funds from an 
Affordable Housing Program established 
under section 721 of FIRREA is not, 
solely by reason of the Affordable 
Housing Program funds, a below market 
Federal loan (as defined in section 
42(i)(2)(D)), and that any building 
financed with the proceeds of such a 
loan is not, solely by reason of the 
Affordable Housing Program funds, a 
federally subsidized building for 
purposes of determining the applicable 
percentage under section 42(b). Section 
42(i)(2)(D) defines a below market 
Federal loan, in part, as any loan funded 
in whole or in part with Federal funds.

This proposed rule was predicated 
upon an examination of the 
characteristics of the Federal Home 
Loan Banks and the Affordable Housing 
Programs. Analysis of these 
characteristics leads to the conclusion 
that funds loaned under the Affordable 
Housing Programs should not be 
considered Federal funds for purposes 
of section 42. As a result a new building 
financed with the proceeds of an 
Affordable Housing Program loan will 
not, solely by reason of such proceeds, 
be ineligible for the applicable 
percentage described in section 
42(b)(1)(A) (i.e„ the appropriate monthly 
percentage that will yield, over a 10-year 
period, amounts of credit that have an 
aggregate present value equal to 70 
percent of the qualified basis of the 
building).

Public Comment
All comments received by the Internal 

Revenue Service support the conclusion 
reached by the notice of proposed 
rulemaking. Several commentators 
urged that the final regulations also 
address the treatment of “direct 
subsidies” funded under an Affordable 
Housing Program. See, e.g.. section 
42(d)(5)(A). One commentator suggested 
that the final regulations clarify that a 
building that is financed with a below- 
market loan under an Affordable
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Housing Program and that is not 
otherwise federally funded will not be 
considered a federally subsidized 
building if the loan is insured by the 
Federal Housing Administration. These 
comments exceed the scope of the 
regulations as proposed and are not 
addressed by the final regulations.

Special Analyses

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required.

Although a notice of proposed 
rulemaking that solicited public 
comment was issued, the Internal 
Revenue Service concluded when the 
notice was issued that the regulations 
are interpretative and that the notice 
and public procedure requirements of 5 
U.S.C. 553 did not apply. Accordingly, 
the final regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. chapter 6). 
Pursuant to section 7805(f) of the 
Internal Revenue Code, the notice of the 
proposed rulemaking for the regulations 
was submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on their 
impact on small business.

Drafting Information

The principal author of these final 
regulations is Christopher J. Wilson, 
Office of the Assistant Chief Counsel 
(Passthroughs and Special Industries), 
Internal Revenue Service. However, 
other personnel from the Service and the 
Treasury Department participated in 
their development.

List of Subjects in 26 CFR 1.37-1 
Through 1.44A-4

Credits, Income taxes, Reporting and 
recordkeeping requirements.

Adoption o f Amendments to the 
Regulations

The amendments to 26 CFR part 1 are 
as follows:

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953

Paragraph 1. The authority for part 1 
is amended by adding a citation to read 
as follows:

t
Authority: Sec. 7805, 68A Stat. 917 (26 

U.S.C. 7805) * * * Section 1.42-3 is also 
issued under 26 U.S.C. 42(n). * * *

Par. 2. New 1.42-3 is added to read as 
follows:

§ 1.42-3 Treatment of buildings financed 
with proceeds from a loan under an 
Affordable Housing Program established 
pursuant to section 721 of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989 (FIRREA).

(a) Treatment under sections 42(i) and 
42(b). A  below market loan funded in 
whole or in part with funds from an 
Affordable Housing Program established 
under section 721 of FIRREA is not, 
solely by reason of the Affordable 
Housing Program funds, a below market 
Federal loan as defined in section 
42(i)(2)(D). Thus, any building with 
respect to which the proceeds of the 
loan are used during the tax year is not, 
solely by reason of the Affordable 
Housing Program funds, treated as a 
federally subsidized building for that tax 
year and subsequent tax years for 
purposes of determining the applicable 
percentage for the building under 
section 42(b).

(b) Effective date. The rules set forth 
in paragraph (a) of this section are 
effective for loans made after August 8, 
1989.
Fred T. Goldberg, Jr.,
Commissioner o f Internal Re venue.

Approved: September 3,1991.
Kenneth W . Gideon,
Assistant Secretary o f the Treasury.
[FR Doc. 91-23152 Filed 9-25-91; 8:45 am] 
BILLING CODE 4830-01-M

DEPARTMENT OF JUSTICE

28 CFR Part 0
[Order No. 1528-91]

Delegation of Authority Relating to 
Federal Tort Claims
AGENCY: Department of Justice. 
a c t io n : Final rule.

SUMMARY: This Order delegates 
authority to specified components of the 
Department of Justice to settle 
administrative claims presented 
pursuant to the Federal Tort Claims Act 
where the amount of the settlement does 
not exceed $10,000. This Order will alert 
the general public to the components’ 
new authority, and is being codified in 
the CFR to provide a permanent record 
of this delegation.
EFFECTIVE DATE: September 26,1991.
FOR FURTHER INFORMATION CONTACT: 
Jeffrey Axelrad, Director, Torts Branch, 
Civil Division, U.S. Department of 
Justice, Washington, DC 20530, (202) 
501-7075.
SUPPLEMENTARY INFORMATION: This 
Order has been issued to delegate 
settlement authority and is a matter

solely related to division of 
responsibility within the Department of 
Justice. It does not have a significant 
economic impact on a substantial 
number of small entities. 5-U.S.C. 605(b). 
It is not a major rule within the meaninp 
of Executive Order No. 12291.

List of Subjects in 28 CFR Part 0

Authority delegations (Government 
agencies), Government employees, 
Organization and functions 
(Government agencies), Whistleblowing.

PART 0—[AMENDED]

Accordingly, part 0 of title 28 of the 
Code of Federal Regulations is amended 
as follows:

1. The authority citation for part 0 
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510, 
515-519.

2. Section 0.172 is amended by 
revising paragraph (a) to read as 
follows:

§ 0.172 Authority: Federal tort claims.
(a) The Director of the Bureau of 

Prisons, the Commissioner of Federal 
Prison Industries, the Commissioner of 
Immigration and Naturalization, the 
Director of the United States Marshals 
Service and the Administrator of the 
Drug Enforcement Administration shall 
have authority to adjust, determine, 
compromise, and settle a claim 
involving the Bureau of Prisons, Federal 
Prison Industries, the Immigration and 
Naturalization Service, the U.S. 
Marshals Service and the Drug 
Enforcement Administration, 
respectively, under section 2672 of title 
28, U.S. Code, relating to the 
administrative settlement of Federal tort 
claims, if the amount of a proposed 
adjustment, compromise, settlement or 
award does not exceed $10,000. When in 
the opinion of one of the said Directors 
or one of the said Commissioners such a 
claim pending before him presents a 
novel question of law or a question of 
policy, he shall obtain the advice of the 
Assistant Attorney General in charge of 

. the Civil Division.
★  * * * *

Dated: September 16,1991.
W illiam P. Barr,
Acting Attorney General.

[FR Doc. 91-23045 Filed 9-25-91; 8:45 am] 
BILLING CODE 4410-01-M
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DEPARTMENT OF TRANSPORTATION 

Coast Guard 

33 CFR Part 100 

[CGD1 91-138]

Head of the Connecticut Regatta, 
Middletown, CT

a g e n c y : Coast Guard, DOT.
ACTION: Notice of Implementation of 33 
CFR 100.105.

s u m m a r y : This notice puts into effect 
the permanent regulations, 33 CFR 
100.105, for the Head of the Connecticut 
Regatta to be held on Sunday, October 
13,1991 from 9 a.m. to 6 p.m. The 
regulations in 33 CFR 100.105 are needed 
to control vessel traffic within the 
immediate vicinity of the event due to 
the confined nature of the waterway and 
the expected congestion at the time of 
the event. The purpose of this regulation 
is to provide for the safety of life and 
property on the navigable waters during 
the event.
EFFECTIVE DATE: The regulations, 33 CFR 
100.105 are effective from 9 a.m. to 6 
p.m. on Sunday, October 13,1991 and 
will be in effect each year thereafter 
during the same time period on the 
second Saturday of October or as 
published in a Federal Register Notice 
and the Coast Guard Local Notice to 
Mariners.
FOR FURTHER INFORMATION CONTACT: 
Lieutenant (junior grade) Eric G. 
Westerberg, (617) 223-8310.

Drafting Information: The drafters of 
this notice are LTJG E.G.
WESTERBERG, project officer, First 
Coast Guard District Boating Safety 
Division, and LT J.B. GATELY, project 
attorney, First Coast Guard District 
Legal Division.
SUPPLEMENTARY INFORMATION: This 
notice provides the effective period for 
the permanent regulation governing the 
1991 running of the Head of the 
Connecticut Regatta in Middletown, 
Connecticut. A portion of the 
Connecticut River will be closed off 
during the effective period of all vessel 
traffic except participants, official 
regatta vessels, and patrol craft. The 
regulated area is that area off the towns 
of Cromwell, Portland, and Middletown 
CT, between the southern tip of 
Gildersleeve Island and Light Number 
87. Further public notification, including 
the full text of the regulations will be 
accomplished through advance notice in 
the First Coast Guard District Local 
Notice to Mariners.

Dated: September 16,1991.
J.D. Sipes,
R ear Admiral, U.S. Coast Guard, Commander, 
First Coast Guard District.
[FR Doc. 91-23204 Filed 9-25-91; 8:45 am]
BILLING CODE 4910-14-«

■ i i , , f ,  „

DEPARTMENT OF VETERANS 
AFFAIRS

38 CFR Part 36

Decrease in Maximum Permissible 
Interest Rates on Guaranteed 
Manufactured Home Loans, Home and 
Condominium Loans, and Home 
Improvement Loans
AGENCY: Department of Veterans 
Affairs.
a c t io n : Final regulations.

s u m m a r y : The Department of Veterans 
Affairs (VA) is decreasing the maximum 
interest rates on guaranteed 
manufactured home unit loans, lot loans 
and combination manufactured home 
unit and lot loans. In addition, the 
maximum interest rates applicable to 
fixed payment and graduated payment 
home and condominium loans, and to 
home improvement and energy 
conservation loans are also decreased. 
These decreases in interest rates are 
possible because of recent 
improvements in the availability of 
funds in various credit markets. The 
decrease in the interest rates will allow 
eligible veterans to obtain loans at a 
lower monthly cost.
EFFECTIVE DATE: September 18,1991.
FOR FURTHER INFORMATION CONTACT: 
Mrs. Judy Caden, Loan Guaranty Service 
(264), Veterans Benefits Administration, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 233-3042.
SUPPLEMENTARY INFORMATION: The 
Secretary is required by 38 U.S.C. 1812(f) 
to establish maximum interest rates for 
manufactured home loans guaranteed by 
VA as he/she finds the manufactured 
home loan capital markets demand. 
Recent market indicators—including the 
prime rate, the general decrease in 
interest rates charged on conventional 
manufactured home loans, and the 
decrease of other short-term and long
term interest rates—have shown that the 
manufactured home capital markets 
have improved. It is now possible to 
decrease the interest rates on 
manufactured home unit loans, lot loans, 
and combination manufactured home 
unit and lot loans while still assuring an 
adequate supply of funds from lenders 
and investors to make these types of VA 
loans.

The Secretary is also required by 38 
U.S.C. 1803(c) to establish maximum 
interest rates for home and 
condominium loans, including graduated 
payment mortgage loans, and loans for 
home improvement purposes. Market 
indicators similarly favor reductions in 
the maximum interest rates for these 
types of loans. These lower interest 
rates should assist more veterans in the 
purchase of homes and condominiums 
or to obtain improvement loans because 
of the decrease in the monthly loan 
payments for principal and interest.

Regulatory Flexibility Act/Executive 
Order 12291

For the reasons discussed in the May 
7,1981 Federal Register (46 FR 25443), it 
has previously been determined that 
final regulations of this type which 
change the maximum interest rates for 
loans guaranteed, insured, or made 
pursuant to chapter 37 of title 38, United 
States Code, are not subject to the 
provisions of the Regulatory Flexibility 
Act, 5 U.S.C. 601-612.

These regulatory amendments have 
also been reviewed under the provisions 
of Executive Order 12291. VA finds that 
they are not “major rules” as defined in 
that Order. The existing process of 
informal consultation among 
representatives within the Executive 
Office of the President, OMB, VA and 
the Department of Housing and Urban 
Development has been determined to be 
adequate to satisfy the intent of this 
Executive Order for this category of 
regulations. This alternative 
consultation process permits timely rate 
adjustments with minimal risk of 
premature disclosure. In summary, this 
consultation process will fulfill the 
intent of the Executive Order while still . 
permitting compliance with statutory 
responsibilities for timely rate 
adjustments and a stable flow of 
mortgage credit at rates consistent with 
the market.

These final regulations come within 
exceptions to the general VA policy of 
prior publication of proposed rules as 
contained in 38 CFR 1.12. The 
publication of notice of a regulatory 
change in the VA maximum interest 
rates for VA guaranteed, insured or 
direct loans would deny veterans the 
benefit of lower interest rates pending 
the final rule publication date which 
would necessarily be more than 30 days 
after publication in proposed form. 
Accordingly, it has been determined that 
publication of proposed regulations 
prior to publication of final regulations 
is impracticable, unnecessary, and 
contrary to the public interest.
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(Catalog of Federal Domestic Assistance 
Program numbers, 64.113, 64.114, and 64.119.)

These regulations are adopted under the 
authority granted to the Secretary by sections 
210(c), 1803(c)(1), 1811(d)(1) and 1812 (f) and 
(g) of title 38. United States Code.

These decreases are accomplished by 
amending §§ 36.4212(a) (1), (2), and (3), 
and 36.4311 (a), (b), and (c) and 
36.4503(a), title 38, Code of Federal 
Regulations.

List of Subjects in 38 CFR Part 36
Condominiums, Handicapped, 

Housing, Loan programs—housing and 
community development, Manufactured 
Homes, Veterans.

Approved: September 17,1991.
Anthony ). Principi,
Deputy Secretary of Veterans Affairs.

For the reasons set out in the 
preamble, 38 CFR part 36 is amended as 
set forth below:

PART 36—LOAN GUARANTY

1. The authority citation for §§ 36.4201 
through 36.4287 continues to read as 
follows:

Authority: Sections 36.4201 through 36.4287 
issued under 72 Stat. 1114,84 Stat. 1110 (38 
U.S.C. 210,1812).

§ 36.4212 [Amended]
2. In § 36.4212, remove the date 

‘‘August 12,1991”, wherever it appears, 
and add, in its place, the date 
“September 18,1991”.

3. In § 36.4212, paragraph (a)(1), 
remove the number “111&”, wherever it 
appears, and add, in its place, the 
number “11”; in paragraphs (a)(2) and 
(a)(3), remove the number “11”, 
wherever it appears, and add, in its 
place, the number “10 Vi’*.

4. The authority citation for §§ 36.4300 
through 36.4375 continues to read as 
follows:

Authority: Sections 36.4300 through 36.4375 
issued under 72 Stat 1114 (38 U.S.C. 210).

§36.4311 [Amended]
5. In § 36.4311, remove the date 

‘‘August 12,1991”, wherever it appears, 
and add, in its place, the date 
“September 18,1991”.

6. In § 36.4311, paragraph (a), remove 
the number “9”, wherever it appears, 
and add, in its place, the number “8 Vs”; 
in paragraph (b), remove the number 
“9 Vi”, wherever it appears, and add, in 
its place, the number “8% ”; in paragraph
(c), remove the number “IQVfe”, wherever 
it appears, and add, in its place, the 
number “10”.

7. The authority citation for § § 36.4500 
through 36.4600 continues to read as 
follows:

Authority: Sections 36.4500 to 36.4600 
issued under 72 Stat. 1114 (38 U.S.C. 210).

§36.4503 [Amended]
8. In § 36.4503, paragraph (a), remove 

the numbers “9” and “10 W\ wherever 
they appear, and add in their place, the 
numbers M8Vk” and “10”, respectively.
[FR Doc. 91-23180 Filed 9-25-91; 8:45 am] 
BILLING CODE 8320-01-M

DEPARTMENT OF TRANSPORTATION 
Coast Guard 
46 CFR Part 56

Vessel Piping Systems 

CFR Correction
In title 46 of the Code of Federal 

Regulations, parts 41-69, revised as of 
October 1,1990, on page 207, in § 56.50- 
55, Table 56.50-55(a), was inadvertently 
omitted and should be added after 
paragraph (a)(1). The table is set out 
below:
§ 56.50-55 Bilge pumps.

(a) * * *
(1) * * *

Ta b le  56.50-55(a)—Po w e r  B ilge Pu m ps  R eq uired  fo r  Se l f -P ro pelled  Ve s s e l s

Passenger vessels1 Dry cargo 
vessel* Tank

vessels

Mobile
offshore
drilling
unitsOcean Ocean,

coast
wise,
and

Great
Lakes

Vessel length, in feet Interna- coast- AU
other

waters
tional
voy
age3

wise,
and

Great
Lakes

All
other

waters
Ail

waters AH waters

180* or more.............. ..................... 43 4 3 2
Below 180' and exceeding 65*....................... 4 3 5 2 *2 5 2 5 2 2
65' or less..... ...... ........ ........ ......... 1 1 1

‘ Small passenger vessels under 100 gross tons fefer to Subpart 182.25 of Subchapter T (Small Passenger Vessel) of this chapter.
. carriers having ballast pumps connected to the tanks outside the engineroom and to the cargo hold may substitute the appropriate requirements forlaDK VeSS0IS.

. ®Not applicable to passenger vessels which do not proceed more than 2 0  miles from the nearest land, or which are employed in the carriage of large numbers of 
unberthed passengers in special trades.

*When the criterion numeral exceeds 30, an additional indepeldent power driven bilge pump is required. (See Part 171 of this chapter for determinatimn of 
cntenon numeral.) . ■

* Vessels operating on lakes (including Great Lakes), bays, sounds, or rivers where steam is always available, or where suitable water supply is available from a 
power pump of adequate pressure and capacity, siphons or eductors may be substituted for one of the required power pumps, provided a siphon or eductor is 
permanently installed in each hold or compartment

*  *  *  *  * 

BILLING CODE 1S05-01-0

FEDERAL COMMUNICATIONS 
COMMISSION
47 CFR Parts 73 and 76

[MM Docket Nos. 90-570 and 83-670, FCC
91-292]

Broadcast Television and Cable 
Services; Children’s Television 
Commercial Limitations
a g e n c y : Federal Communications 
Commission.

a c t io n : Final rule; extension of effective 
date.

s u m m a r y : The Commission extends the 
effective date for imposition of 
commercial limits on all children’s 
television programming from October 1, 
1991, to January 1,1992.
EFFECTIVE DATE: The effective date for 
the commercial limits on children’s 
programming is extended from October
1,1991, to January 1,1992.
ADDRESSES: Federal Communication 
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: 
Gina Harrison, Mass Media Bureau,

Policy and Rules Division, (202) 632- 
7792.

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Order in 
MM Docket Nos. 90-570 and 83-670,
FCC 91-292, adopted September 20,
1991, and released September 20,1991.

The complete text of this Order is 
available for inspection and copying 
during normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street NW., Washington, DC, and also 
may be purchased from the 
Commission’s copy contractor, 
Downtown Copy Center, at (202) 452-
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1422,1919 M Street NW., room 246, 
Washington, DC 20554.
Synopsis of this Order

1. The Commission extends the 
effective date for imposition of 
commercial limits on all children’s 
television programming from October 1, 
1991, to January 1,1992. Among other 
provisions, the Children’s Television Act 
of 1990 (47 U.S.C. 303a, 303b (Act)), 
imposed commercial limits of 10.5 
minutes an hour on weekend, and 12 
minutes an hour on weekday, television 
broadcast and cable children’s 
programs. The Commission originally 
set an October 1,1991 effective date for 
all the rules implementing the Act.
Report and Order (56 F R 19611, April 29, 
1991). A Memorandum Opinion and 
Order (56 FR 42707, August 29,1991) 
granted an extension of time, until 
January 1,1992, for imposition of the 
commercial limits on children’s 
programs acquired pursuant to barter 
contracts entered into prior to April 12, 
1991. The more inclusive extension 
allowed in the current action is taken to 
ensure that all parties responsible for 
compliance with the commercial limits, 
particularly in the current economic 
situation, are treated fairly. The action 
is further taken out of concern that the 
negative repercussions caused by 
immediate implementation of the 
commercial limits can jeopardize the 
financing of children’s programming 
throughout the year, contrary to the 
overall goals of the Act. The 
Commission also observed that in light 
of the extension of time, it would be 
unlikely to be sympathetic to claims of 
transitional difficulties on the part of 
broadcasters and cable operators in 
implementing commercial time limits. 
The Commission also reminded affected 
parties that the October 1,1991 effective 
date remains in force for all other 
aspects of the rules implementing the 
Act, including those rules and policies 
pertaining to the programming renewal 
review requirement.

2. Although CBS, Inc. requested a 
waiver of the effective date for network 
programs or alternatively, for all non- 
barter children’s programming, the 
Commission believed it more 
appropriate to address this issue in the 
context of the rulemaking proceeding

and to reconsider the effective date for 
the commercial limits on its own motion. 
In addition, because this action involves 
relieving affected parties of a restriction 
on a temporary basis, it is permissible to 
make the change effective less than 30 
days after publication in the Federal 
Register. 5 U.S.C. 553(d)(1); 47 CFR 
1.427(b).
Final Regulatory Flexibility Analysis 
Statement

2. Pursuant to the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605, it is 
certified that this decision will have a 
significant impact on a substantial 
number of small entities because, by 
delaying the effective date of the 
commercial limits, the Commission is 
averting the negative financial 
repercussions likely to follow an 
immediate effective date for the limits. 
This decision will place affected parties 
on an equal footing with one another in 
competing for advertising sales.

2. The Secretary shall send a copy of 
this Order, including the Final 
Regulatory Flexibility Analysis, to the 
Chief Counsel for Advocacy of the Small 
Business Administration in accordance 
with paragraph 603(a) of the Regulatory 
Flexibility Act (Pub. L. No. 96-354,94 
Stat. 1164, 5 U.S.C. 601 et seq. (1981)).

3. Accordingly, It is Ordered, That 
pursuant to the authority contained in 
sections 4 and 303 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154 and 303, and the 
Children’s Television Act of 1990, 47 
U.S.C. 303a and 303b, the October 1, 
1991, effective date for imposition of 
commercial limits Is hereby Extended, 
effective immediately upon release of 
this Order (September 20,1991), to 
January 1,1992, for all children’s 
programs.

List of Subjects

47 CFR Part 73
Television broadcasting.

47 CFR Part 76
Cable television.

Federal Communications Commission.
Donna R. Searcy,
Secretary.
[FR Doc. 91-23241 Filed 9-25-91; 8:45 am) 
BILLING CODE 6712-01-M

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Parts 1801,1804,1806,1807, 
1810,1812,1815,1817,1819,1825,
1827,1832,1837,1842,1852, and 1853

[NASA FAR Supplement Directive 89-9]

RIN 2700-AB10

Acquisition Regulation; Miscellaneous. 
Amendments to NASA FAR 
Supplement

AGENCY: Office of Procurement, 
Procurement Policy Division, NASA.

a c t io n : Final rule.________ _______

s u m m a r y : This document amends the 
NASA Federal Acquisition Regulation 
Supplement (NFS) to reflect a number of 
miscellaneous changes dealing with 
NASA internal or administrative 
matters. The major changes involve: (1) 
Provision of operational information, 
publications, and points of contract for 
procurement policy; (2) Revision of 
NASA Form 507 reporting requirements;
(3) Change in NASA Headquarters 
approval of Justification for Other Than 
Full and Open Competition; (4) Revision 
to the procurement plan content 
regarding considerations given to post
award contract management; (5) 
Implementation of the Metric 
Conversion Act of 1975; (6) Priorities 
and Allocations reference change; (7) 
Revisions in price negotiations and 
profit; (8) Implementation of NASA 
Small Business and Small 
Disadvantaged Business Set-Asides; (9) 
Provision of policies and procedures for 
achieving the NASA goal for awards to 
socially and economically 
disadvantaged small businesses; (10) 
Revisions in Buy American Act 
determinations; (11) Name and address 
change of facility to which contractors 
must submit reports of work; and (12) 
Revision of determination and addition 
of clause for advance payments.

EFFECTIVE DATE: September 30,1991.

FOR FURTHER INFORMATION CONTACT: 
David K. Beck, Chief, Regulations
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Development Branch, Procurement 
Policy Division (Code HP), Office of 
Procurement, NASA Headquarters, 
Washington, DC 20546, Telephone: (202) 
453-8250.
SUPPLEMENTARY INFORMATION;

Availability of NASA FAR Supplement
The NASA FAR Supplement, of which 

this rule is a part, is available in its 
entirety on a subscription basis from the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402. Cite GPO 
Subscription Stock Number 933-003- 
00000-1. It is not distributed to the 
public, either in whole or in part, 
directly by NASA.

Impact
The Director, Office of Management 

and Budget (OMB), by memorandum 
dated December 14,1984, exempted 
certain agency procurement regulations 
from Executive Order 12291. The 
regulations herein are in the exempted 
category. NASA certifies that this 
regulation will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq .). The 
regulation imposes no new burdens on 
the public within the ambit of the 
Paperwork Reduction Act, as 
implemented at 5 CFR part 1320, nor 
does it significantly alter any reporting 
or recordkeeping requirements currently 
approved under OMB control number 
2700-0042.

List of Subjects in 48 CFR Parts 1801, 
1804,1806,1807,1810,1812,1815,1817,
1819.1825.1827.1832.1837.1842.1852, 
and 1853

Government procurement.
Darleen A. Druyun,
Assistant Administrator for Procurement.

1. The authority citation for 48 CFR 
parts 1801,1804,1806,1807,1810,1812, 
1815,1817,1819,1825,1827,1832,1837,
1842.1852, and 1853, continues to read 
as follows:

A uthority: 42 U.S.C. 2473(c)(1).

PART 1801—FEDERAL ACQUISITION 
REGULATIONS SYSTEM

2. Part 1801 is amended as set forth 
below:

a. In subpart 1801.1, section 1801.104- 
370 is revised to read as follows:

1801.104-370 Dissemination of 
procurement regulations and related NASA 
publications.

(a) The Office of Procurement, NASA 
Headquarters (Code HP), distributes the 
Federal Acquisition Regulation (FAR),

Federal Acquisition Regulation Circulars 
(FAC), NASA FAR Supplement (NFS), 
NASA FAR Supplement Directives 
(NFSD), Grant and Cooperative 
Agreement Handbook (G&CAHB), 
Procurement Notices (PN), Procurement 
Information Circulars (PIC), and Grants 
Notices (GN) directly to NASA 
Headquarters offices and to installation 
distribution points. Mrs. Cynthia 
O’Bryant (202-453-2105) is the contact 
point for Headquarters personnel and 
the installation distribution points.
NASA center personnel may be placed 
on the distribution list or may obtain 
extra copies by contacting the 
designated distribution point for their 
installation. (Do not order these 
documents on a NASA Form 2 from the 
Goddard Space Flight Center.)

(b) Heads of field installations shall 
ensure that copies of all procurement- 
related NASA publications are promptly 
distributed upon receipt.

(c) The information in paragraph (d) of 
this section should be used to respond to 
requests for copies of procurement- 
related publications. Unnecessary 
referrals to other offices should be 
avoided.

(d) NASA does not provide 
subscriptions (or updating issuances) 
directly to other Government agencies, 
private concerns, or individuals. 
Subscriptions to the procurement- 
related NASA publications listed below 
may be obtained by writing to 
Superintendent of Documents, U.S. 
Government Printing Office (GPO), 
Washington, DC 20402, or by calling 
(202) 783-3238. Telephone orders may be 
charged to Visa, Mastercard, or a GPO 
Deposit Account. A subscription 
consists of the basic edition, plus all 
changes issued for an indefinite period. 
The prices and periods of subscriptions 
are set by the Superintendent of 
Documents.

NASA FAR Supplement (NFS)
GPO Subscription Stock No.

933-003-00000-1

NASA Grant and Cooperative 
Agreement Handbook (G&CAHB)

GPO Subscription Stock No.
933-001-00000-8
Federal Acquisition Regulation (FAR)

GPO Subscription Stock No. 
922-006-00000-8 (Note: The FAR is not a 
NASA publication.)

Public libraries that possess the Code of 
Federal Regulations (CFR) are also a source 
of information, but this source is updated only 
once each year. See 48 CFR chapter 1 for the 
FAR and 48 CFR chapter 18 for the NFS.

(e) NHB 8030.6, Guidelines for the 
Acquisition of Investigations (a

verbatim reprint of NFS 1870.103, 
appendix I), may be obtained by 
following installation procedures for 
ordering NASA Handbooks. It is 
available for purchase by the public 
from the NASA Information Center, 
Code DBP-4, Washington, DC 20546. 
Telephone (202) 453-1000.

(f) NHB 5103.6, Source Evaluation 
Board Handbook (a verbatim reprint of 
NFS 1870.303, appendix I), is available 
in single copies to Government 
employees from Code HS, Gloria 
Shively (202-453-2080). For bulk 
requests, contact Code NA-2, Juanita 
DeButts (202-453-2924). Copies are sold 
to contractors, the public, and other non
governmental entities by the NASA 
Information Center, Code DBD-4, 
Washington, DC 20546. Telephone: (202) 
453-1000.

(g) How to Compete for NASA 
Contracts and Guidance for the 
Preparation and Submission of 
Unsolicited Proposals are available from 
the Office of Small and Disadvantaged 
Business Utilization (Code K), NASA, 
Washington, DC 20546. Telephone: (202) 
453-2088. They are also available from 
the Small and Disadvantaged Business 
Utilization representatives at each 
NASA installation.

(h) Selling to NASA is available from 
the same sources noted in paragraph (g) 
of this section. Copies may also be 
purchased from the GPO. The GPO 
Stock Number is 033-000-01065-6.

1801.302- 70 [Amended]
b. In subpart. 1801.3, in section

1801.302- 70, paragraph (b), “Attn.” is 
revised to read "Attn:”.

c. In subpart 1801.3, section 1801.370 is 
added to read as follows:

1801.370 Points of contact.
Individuals within the Office of 

Procurement (Code H) are assigned 
primarily responsibility for maintaining 
the currency of and providing 
information about specific procurement 
regulations and related matters. In some 
instances, the responsibility is shared by 
other functional offices. This section 
lists the various procurement-related 
areas and publications and the 
individuals assigned to them. It provides 
at the end an alphabetical directory of 
those individuals and their telephone 
numbers.

(a) Principal procurement-related 
publications and contact individuals.

(1) NASA FAR Supplement (NFS) and 
Federal Acquisition Regulation (FAR)

(i) FAR Council—Bailets
(ii) FAR and NFS Substantive areas—
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Parti
1.602-3......................... Bennett
Balance of 1.6......... . Pesnell.
4 7 Pesnell.
All other subparts.— Bailets.

Part 2............................... Brown.
Part 3...—......................... Sudduth.
Part 4

4.6................................. Baker/Brown.
4.9....... ................ ... Baker/Brown.
4.72--- ------------------- * Evey/Brown.
All other subparts Brown.

Part 5«™....«........««......... Jeffries
Part6

6.5_______________«. King/Pesnell.
All other subparts.... Pesnell.

Part 7
7.71.... ...........— ------- Evey/Sudduth.
7.72............................... Nelson/Sudduth.
All other subparts.... Sudduth.

Part 8
8.3...................... ........... Brown /  Cephas.
All other subparts.... Brown.

Part 9
9.4..... - __ ________ _ Brundage.
All other subparts«.. Pesnell.

Part 10
10.002(c)...................... Pesnell.
AH other subparts— Sudduth.

Part 11---------------------- Sudduth.
Part 12

12.1.« - Brown.
Brundage,

12.3..................... «.« Brown.
12.4...... ............ Brown.
12.5............................... Brundage.

Part 13
13.71.. _______ .... Thompson/Brown.
All other subparts«.. Brown.

Part 14............................. Brown.
Part 15

15.1___ ___  ___ ___ Jeffries.
15.4....,________ _ Jeffries.
15.5........  ........„...... Sudduth.
15.6... .«.... ..„ Whelan.
15.7.................«...... . Jeffries.
15.8............................ . Guenther/Bailets.
15.9____________ Guenther/Bailets.
15.10............................. Brundage.

Part 16............................. Guenther/Pesnell.
Part 17__ _________ Sudduth.
Part 19............................. Jeffries/Rosen.
Part 20........................ . Jeffries.
Part 22............................. PesneH/Gilson.
Part 23

23.5— ........................... Sudduth.
All other subparts.... Brown.

Part 24........ ,................... Brundage.
Part 25..................... Jeffries.
Part 26«........................... Sudduth.
Part 27........ .................... Kempf/PesnelL
Part 28........ .................... Pesnell.
Part 29............................ . Bennett
Part 30......... ................... LeCren/Bailets.
Part 31___ ________«... LeCren/Bailefs.
Part 32................ .......... i LeCren/Bailets.
Part 33.......... ............. Brundage.
Part 34................... . Sudduth.
Part 35................ Sudduth.
Part 36.... «.......... Pesnell/Stamper.
Part 37

37.2........................ . , Baker/Pesnell.
All other subparts.... PesneH/Gilson.

Part 38_______ Brown.
Part 39. .... ...... Bennett.

Part 42
42.7.............................. . LeCren/Bailets.
42.8..............«..............,  LeCren/Bailets.
42.10_______ ____ «.... Guenther/Bailets.
All other subparts«... Pendleton/Bennett

Part 43______________ Pendleton/Pesnell.
Part 44---- ------------ ---- .. Jeshow/Jeffries.
Part 45«.«—.........—.... ,, Bennett/Pendleton/

Wilchek.
Part 46......... ................ Bennett/Jeshow.
Part 47...«__ ___„..™____ Jeffries/Brunner.
Part 48....... ........... ...._«.. Wilson/Jeffries.
Part 49.............................  Bennett
Part 50

50.4...............................Pesnell.
All other subparts— Brundage.

Part 52.........»................ ... Brown/All analysts
in assigned areas.

Part 53.____ «______ .« Brown.
Part 70

70.3............................ ... Evey/Sudduth.
70.4................. ........... ... Thompson/Sudduth.
All other subparts..« Sudduth.

(iii) Publication Matters—Beck
(iv) Distribution and Filing—O’Bryant
(2) Grant and Cooperative Agreement

Handbook (G&CAHB)
(i) All areas, including Federal 

Demonstration Project—Beck
(ii) Government Furnished Property—  

Wilchek
{iii) Financial Management—Smith 
(iv) Intellectual Property—Kempf 
{3} Procurement Notices (PN)—  

Contact named on PN
(4) Grant Notices (GN)—Contact 

named on GN
(5) Guidelines for Acquisition of 

Investigations (NHB 8030.6}—Sudduth
(6) Source Evaluation Board 

Handbook (NHB 5103.6}—Evey
(7) How to Compete for NASA 

Contracts—Sudduth
(8) Selling to NASA—Rosen
(9) Guidance for the Preparation and 

Submission of Unsolicited Proposals— 
Sudduth

(b) Consolidated Contact List

Name (code) (202)453-

Bailets, Lynn W. (HP)_____ ___  __ 8252
Rakor Harhftrt H (HM) 8994

8250
Bennett, Cam* f  (H P ).......................... 8254
Brown, Madel on C. (HP)...... .......„........ 8925
Brundage, Paul D. (H P).. ___ i 8922
Brunner, Peter F. (NIB)..........  - ...... 2975
Cephas, Barbara (HS)................-.... -..... 8033
Evey, Wafker L  (HS).................... .......... 2080
Gilson, Gordon K. (N R )........... ...... ....... 2882
Guenther, Arme (HC) _____ _ _......... 9204
Jeffries, Kenneth (HP)..™. ____ 8253
Kempf, Robert F. (GP)___ __  ... 2424
King, Bn »ne C (H M )............................... t803

> 9203
Nelson, Harold (HH)____ 8924
O’Bryant Cyn&ia B. (HP). 2105
Pesnell, James A. (HP)™™..... 8358
Maraist, William J. (H P)........ ................. 2105
Rosen, Eugen» D. (K).„.................. ....... 2088

Name (code) (202)453-

Smith. Phillip T.(BFC)-------— ------------- 8147
Stamper, Wlltiam (NXF)--------- ------------ 9317
Sudduth, David (HP)......™«;---------------- - 8923
Thompson, Scott (H M ).......................... 8918
Whelan, Thomas J. (HP).. _ - 8251
Wilchek, Billie E. (NIE)----------------------- 2989
Wilson, Roger (HH)............................... 8009

PART 1804—ADMINISTRATIVE 
MATTERS

3. Part 1804 is amended as set forth 
below:

1804.202 (Amended]
a. In section 1804.202, paragraph (a), 

“the NASA Scientific and Technical 
Information Facility” is changed to read 
“the NASA Center for Aerospace 
Information (CASI).”

1804.671- 4 [Amended]
b. In section 1804.671-4, paragraph {d}, 

the number "5” is changed to read “4.”
c. In section 1804.671-4, paragraph (1) 

is revised to read as follows:
# * * * #

(1} Item 9—Contractor Place of 
Performance (CPOP) VID (7 positions). 
Enter the unique Contractor Place of 
performance (CPOP) VID which 
indicates the contractor’s place of 
performance address. This is a seven 
character alpha-numeric code generated 
by the Acquisition Management 
Subsystem (AMS).

1804.671- 4 [Amended]
d. In section 1804.671-4, paragraph (u), 

under Nonprofit Organization, Code 05 
is revised and Codes 15 and 25 are 
added to read as follows:

Nonprofit Organization

05 Educational (Non-Minority). A 
non-minority educational institution that 
is not State, Federal, or local- 
govemment-owned.
* * * * *

15 Educational (HBCU). A 
Historically Black College or University 
(HBCU) that is not State, Federal, or 
local-govemment-owned.

25 Eductional (Other Minority). A 
minority educational institution, other 
than an HBCU, that is not State, Federal, 
or local-govemment-owned.

1804.671- 4 [Amended]
e. In section 1804.671-4, paragraph (u), 

under State/Local Government, Code 09 
is revised and Codes 19 and 29 are 
added to read as follows:
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State/Local Government

09 Educational (Non-Minority). A 
State, Federal, or local-government- 
owned non-minority educational 
institution.

(Privately owned non-minority 
educational institutions shall be coded 
05.)
* * * * . *

19 Educational (HBCU). A State, 
Federal, or local-govemment-owned 
Historically Black College or University 
(HBCU). (Privately owned HBCU’s shall 
be coded 15.)

29 Educational (Other Minority). A 
State, Federal, or local-government- 
owned non-minority educational 
institution, other than an HBCU. 
(Privately owned minority educational 
institutions, other than HBCU’s, shall be 
coded 25.)

1804.671- 4 [Amended]
f. In section 1804.671-4, paragraph (11) 

is revised to read as follows:
it  it  h  'it *

(11) Item 33—Contract administration 
delegated. Enter “Y” (yes) or “N” (no) in 
the first blank to indicate whether any 
contract administration functions have 
been delegated to another Government 
agency (see FAR subpart 42.2). If an "N” 
was entered, leave the rest of this field 
blank. If a “Y* was entered, continue to 
the second blank and enter a “Y” or “N” 
to indicate whether there was a blanket 
delegation. A blanket delegation is 
defined as a delegation of all contract 
administration functions listed in FAR 
42.302(a), with the exception of those 
non-assignable functions specified in 
NFS 1842.202(c), plus post award audit. 
If not a blanket delegation, enter a “Y" 
for each individual function delegated 
among the ten items listed. It is not 
necessary to enter an “N” for non- 
delegated functions.

1804.671- 4 [Amended]
g. In section 1804.671-4, paragraph (tt) 

is revised to read as follows:
*  it  it  it  it

(tt) Item 41—Woman-owned business 
(1 position). Enter “Y” (yes) or “N" (no) 
to indicate whether the business 
concern is a woman-owned business. A 
woman-owned business is one that is at 
least 51 percent owned by a woman or 
women who are U.S. citizens and who 
also control and operate the business.

1804.671- 4 [Amended]
h. In section 1804.671-4, paragraphs 

(ccc) through (sss) are redesignated as 
(ddd) through (ttt), and Item numbers 50 
through 66 associated with these 
paragraphs are renumbered 51 through

67. A new paragraph (ccc) is added to 
read as follows:
*  *  *  *  *

(ccc) Item 50—Value Engineering 
Clause. Enter “Y” (yes) or “N” (no) to 
indicate whether the contract contains 
any one of the value engineering clauses 
at FAR 52.248-1, 52.248-2, or 52.248-3.
it  it . it  *  *

PART 1806—COMPETITION 
REQUIREMENTS
1806.304 [Amended]

4. Section 1806.304, paragraph (a), is 
revised to read as follows:
★  it  -it it  it

(a) All justifications for contract 
actions over $100,000 shall be submitted 
to the procurement officer for 
concurrence before being forwarded for 
approval. Justifications over $1,000,000 
shall also be submitted to the 
installation’s Competition Advocate for 
concurrence, and those over $10,000,000 
shall be further submitted for the 
concurrence of the installation’s 
Director, before being forwarded for 
approval. For actions requiring 
Headquarters approval, the contracting 
officer shall include signature blocks for 
the concurrence of the NASA 
Competition Advocate and the approval 
of the Assistant Administrator for 
Procurement in the same section of the 
document where signatures are obtained 
evidencing certification or concurrence 
by installation personnel. A separate 
Headquarters signature page shall not 
be used.
*  *  *  *  *

PART 1807—ACQUISITION PLANNING
5. Subpart 1807.1 is amended as set 

forth below:

1807.170-1 [Amended]
a. In section 1807.170-1, the existing 

paragraph “(c)” is designated as 
paragraph "(d)”, and a new paragraph 
“(c)" is added to read as follows:
it  it  it  it  it

(c) Contract management 
considerations. The procurement plan 
shall address the basic plan for 
management of the pending contract. At 
a minimum, the procurement plan shall 
address the rationale for any planned 
delegations of contract administration 
functions to DOD contract 
administration service components^ the 
need for delegation of any duties to a 
Contracting Officer’s Technical 
Representative, the extent of 
subcontracting activity expected and the 
plan for processing consent to 
subcontract actions, quality assurance 
requirements, anticipated approach to

oversight of Government property, 
oversight of the contractors’ property 
system, site access and site preparation, 
if required, and the need for any unique 
contract management activity of 
contract clauses.
it  *  *  *  ★

1807.170-2 [Amended] 
b. In section 1807.170-2, the following 

sentence is added to the end of the 
paragraph:

* * * Installation prescribed formats 
shall ensure all contract management 
considerations enumerated at 1807.170- 
1(c) are addressed.

PART 1810—SPECIFICATIONS, 
STANDARDS, AND OTHER PURCHASE 
DESCRIPTIONS

1810.002 [Amended]
6. in section 1810.002, the following 

text is added to read as set forth below:
Implementation of the Metric 

Conversion Act of 1975, as amended, 
FAR 10.002(c), shall be in accordance 
with the policy section of NMI 8010.2. 
Requiring activities are responsible for 
designating the system of weights and 
measures applicable to each 
requirement (see 46.103).

PART 1812—CONTRACT DELIVERY 
OR PERFORMANCE

1812.302,1812.303-70 [Amended]
7. In section 1812.302, paragraph (b), 

and in section 1812.303-70, paragraph
(c), the citation “15 CFR part 350” is 
revised to read “15 CFR part 700.”

PART 1815—CONTRACTING BY 
NEGOTIATION

8. Part 1815 is amended as set forth 
below:

a. Subpart 1815.8 is revised to read as 
follows:
Subpart 1815.8—Price Negotiation
1815.804 Cost or pricing data.
1815.804- 3 Exemptions from or waiver of 

submission of certified cost or pricing 
data.

1815.805- 4 Technical analysis.
1815.805- 470 Responsibilities of NASA 

requirements personnel.
1815.805- 5 Field pricing support.
1815.807 Prenegotiation objectives.
1815.807- 70 Content of the prenegotiation 

position memorandum.
1815.807- 71 Installation reviews.
1815.807- 72 Headquarters reviews.
1815.808 Price negotiation memorandum.
1815.870 Subcontract price redetermination.
1815.870- 1 General.
1815.870- 2 NASA contract clause.
1815.871 [Reserved]
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1815.872 Tracking and resolution of
expenditure and system audit findings.

Subpart t815J&—Price Negotiation

1815.804 Cost or pricing data.

1815.804-3 Exemptions from or waiver of 
submission of certified cost or pricing data.

{a} When an exemption is granted 
under FAR 15.804-3{e)(2) for repetitive 
submissions of catalog items. 
Government approval of the exemption 
claim shall state the effective period, 
usually not more than one year, and 
require the contractor to furnish any 
later information that might raise a 
question as to the exemption's 
continuation.

(b) When exempting submission under 
FAR 15.804-3{e)(3), the contracting 
officer shall document the reasons for 
the exemption. For example, if the item 
being procured is similar to a 
commercial item, only an explanation of 
a price differential may be needed. If the 
fact of substantial sales to the general 
public is well known, the actual sales 
prices, but not the quantity of sales, may 
be required.

(c) The authority in FAR 15.804-3(i) to 
waive the requirement for cost or pricing 
data is delegated to the Assistant 
Administrator for Procurement, without 
power of redelegation. Set forth below is 
a sample format for the determination 
and findings to be made by the 
Assistant Administrator for 
Procurement to waive the requirement 
for submission and certification of cost 
or pricing data as required by 10 U.S.C. 
2306a lb). Requests far waivers shall be 
addressed to NASA Headquarters, 
Contract Pricing and Finance Office, 
Code HC and shall include the name 
and telephone number of the contracting 
officer, a copy of the contractor’s refusal 
to submit and/or certify cost or pricing 
data, a discussion of the contracting 
officer’s efforts to obtain the data and/ 
or certification, and the basis for the 
contracting officer’s determination of 
price reasonableness.
NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION

Washington, DC 20548

Determination and Findings
Authority to W aive Submission o f Certified 
Cost or Pricing Data

On the basis of the following findings and 
determination, the requirement for submitting 
certified cost or pricing data described below 
may be waived pursuant to the authority of 
10 U.S.G. 23Q6a(b), as implemented by NASA 
FAR Supplement 1815.804-3(c).

Findings
1. The (1) proposes to enter in to  a contract 

w ith  (2) fo r the procurement o f (2).
2. Pursuant to FAR 15.804-2, the proposed 

contractor is required to submit certified cost 
or pricing data. However, waiver of 
submission of the certified cost or pricing 
data described below is justified for the 
reasons indicated: (4)

Determination
The requirement for submission of certified 

cost or pricing data described below in the 
above findings for the proposed procurement 
is hereby waived.

Assistant Administrator for Procurement
Date ..._______

Notes—
(1) Name of installation.
(2) Name of proposed contractor.
(3) Brief description of supplies or services.
(4) Identification of the cost or pricing data 

requirements to be waived. The waiver may 
be partial, for example, limited to a particular 
subcontractor. Also describe the 
circumstances and conditions that make the 
proposed procurement an exceptional case, 
and state the reasons justifying the proposed 
waiver.

(d) (1) NASA and the Canadian 
Department of Defense Production 
(DDP) have agreed that a letter of 
agreement between DDP and the U.S. 
Military Departments will also apply to 
NASA contracts with the Canadian 
Commercial Corporation (CCC), an 
agency of the Government of Canada.

(2) The CCC, in the letter of 
agreement, provides its assurance of the 
fairness and reasonableness of the 
proposed prices, and also provides for 
follow up audit activity where 
appropriate to help insure that excess 
profits are found and refunded to NASA. 
The integrity of the representations of 
assurance made by the agents of the 
Canadian Government can be assumed.

(3) The review and audit practices of 
the Government of Canada, the price 
assurance representations, and the 
adjustments rendered where profits are 
excessive are considered to satisfy the 
requirements of 10 U.S.C. 2306a. 
Therefore, NASA has waived the 
requirement for certification of cost or 
pricing data submitted by the CCC 
during the period April 1,1990 through 
March 31,1993. This waiver applies only 
to foe certification and does not waive 
the requirement for submission of cost 
or pricing data.

(4) When a procurement action 
requires use of the waiver, a telephone 
report should be made to NASA 
Headquarters, Contract Pricing and 
Finance Division, Code HC. This 
information is used to determine the 
continuing need for a blanket waiver 
authorization.

1815.805- 4 Technical analysis.

1815.805- 470 Responsibilities of NASA 
requirements personnel.

NASA requirements personnel are 
responsible for conducting a technical 
evaluation of proposals to determine 
whether the supplies or services offered 
will meet specifications. In addition, 
when a cognizant contract 
administration office is not requested to 
perform the technical analysis portion of 
a field pricing report in accordance with 
FAR 15.805-5, the analysis will be the 
responsibility of NASA requirements 
personnel.

1815.805- 5 Field pricing support
(a) A field pricing report shall be 

obtained in accordance with FAR
15.805- 5(a)(l), except that for cost- 
reimbursement contracts, the threshold 
for obtaining a field pricing report is 
$1,000,000.

(b) Whenever available data are 
adequate for a reasonableness 
determination, the contracting officer 
shall document the contract file to 
reflect the basis of the determination.

(c) When the contracting officer 
determines that information adequate to 
establish price reasonableness without 
full field pricing support is available 
within NASA, but that a review by the 
auditor is still needed, the contracting 
officer should address the request 
directly to the cognizant audit office.
The cognizant ACO shall be provided an 
infonnation copy of this request

(d) When input from the ACO or 
auditor involves merely a verification of 
infonnation, contracting officers are 
encouraged to obtain this verification by 
direct telephone contact with the 
cognizant officer and shall record it in 
the contract file.

(e) When the thresholds at 1815.805- 
5(a) are met and the cost proposal is for 
a product of a follow-on nature, 
notwithstanding any other provision of 
section 1815.805-5, a complete report 
shall be requested from the cognizant 
contract administration office. The field 
pricing report will include, but not be 
limited to, actuals incurred under the 
previous contract, learning experience, 
technical and production analysis, and 
subcontract proposal analysis.

1815.807 Prenegotiation objectives.
Before conducting negotiations 

requiring installation or Headquarters 
review, contracting officers or their 
representatives shall prepare a 
prenegotiation position memorandum 
setting forth the technical, business, 
contractual, pricing, and other aspects to 
be negotiated
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1815.807-70 Content of the 
prenegotiation position memorandum.

The prenegotiation position 
memorandum (PPM) should fully explain 
the contractor and Government 
positions. Since the PPM will ultimately 
become the basis for negotiation, it 
should be structured to track to the price 
negotiation memorandum (see FAR
15.808 and 1815.808). In addition to the 
information described in FAR 15.807 
and, as appropriate, 15.808(a), the PPM 
should address the following subjects, 
as applicable, in the order presented:

(a) Introduction. Include a description 
and a history of the procurement and a 
history of prior procurements for the 
same or similar items. Address the 
extent of competition and its results. 
Identify the contractor and place of 
performance (if not evident from the 
description of the procurement). 
Document compliance with law, 
regulations and policy, including 
JOFOC, synopsis, method of contracting 
D&F, EEO compliance, and current 
status of contractor systems (see FAR 
15.808(a)(4)). In addition, the negotiation 
schedule should be addressed and the 
Government negotiating team members 
identified by name and position.

(b) Type o f contract contemplated. 
Explain the type of contract 
contemplated and the reasons for its 
suitability.

(c) Special features and requirements. 
In this area, discuss any special features 
(and related cost impact) of the 
procurement, including such items as—

(1) Letter contract or precontract costs 
authorized and incurred;

(2) Results of preaward survey;
(3) Contract option requirements;
(4) Government property to be 

furnished;
(5) Contractor/Government 

investment in facilities and equipment 
(and any modernization to be provided 
by the contractor/Govemment);

(6) Plant reconversion or plant 
clearance (see 1845.106-71); and

(7) Any deviations, special clauses, or 
unusual conditions anticipated, for 
example, unusual financing, warranties, 
EPA clauses and when approvals were 
obtained, if required.

(d) Cost analysis.
(1) Include a parallel tabulation, by 

element of cost and profit/fee, of the 
contractor’s proposal, the Government’s 
negotiation objective, and the 
Government’s maximum position, if 
applicable. For each element of cost, 
compare the contractor’s proposal and 
each Government position, explain the 
differences and how the Government 
position(s) were developed, including 
the estimating assumptions and 
projection techniques employed, and

how the positions differ in approach. 
Explain how historical costs, including 
costs incurred under a letter contract (if 
applicable), were used in developing the 
negotiation objective.

(2) Significant differences between the 
field pricing report (including any audit 
reports) and the negotiation objectives 
and/or contractor’s proposal shall be 
highlighted and explained, as shall 
technical evaluation results that caused 
the Government’s cost negotiation 
objectives to differ significantly from the 
contractor’s proposed cost (such as 
differences in staffing). For each 
proposed subcontract meeting the 
requirement of FAR 15.806-2(a), there 
shall be a discussion of the price and, 
when appropriate, cost analyses 
performed by the contracting officer, 
including the negotiation objective for 
each such subcontract. The discussion 
of each major subcontract shall include 
the type of subcontract, the degree of 
competition achieved by the prime 
contractor, the price and, when 
appropriate, cost analyses performed on 
the subcontractor’s proposal by the 
prime contractor, any unusual or special 
pricing or finance arrangements, and the 
current status of subcontract 
negotiations.

(3) The rationale for the Government’s 
profit/fee objectives and, if appropriate, 
a completed copy of the NASA Form 
634, Structured Approach—Profit/Fee 
Objective, and DD Form 1861, Contract 
Facilities Capital Cost of Money, should 
be included. For incentive and award 
fee contracts, describe the planned 
arrangement in terms of share lines, 
ceilings, cost risk, and so forth, as 
applicable.

(e) Negotiation approval sought. 
Indicate the specific approvals sought, 
for example, dollar parameters, special 
clauses/conditions and fee objectives.

1815.807-71 Installation reviews.
Each contracting activity shall 

establish a formal system for the 
prenegotiation review of any proposal 
over $250,000 ($100,000 at Stennis Space 
Center, Jet Propulsion Laboratory, Space 
Station Procurement Office, and 
Headquarters Acquisition Division). The 
scope of coverage, exact procedures to 
be followed, levels of management 
review, and contract file documentation 
requirements should be directly related 
to the dollar value and complexity of the 
procurement. The primary purpose of 
these reviews is to ensure that the 
negotiator, or negotiating team, is 
thoroughly prepared to enter into 
negotiations with a well-conceived, 
realistic, and fair plan.

1815.807-72 Headquarters reviews.
Approval of the prenegotiation 

position by the Assistant Administrator 
for Procurement is required before 
negotiations are entered into on any 
procurement action selected for 
Headquarters review. Generally, at the 
time a procurement is processed as a 
Master Buy Plan (MBP) action under 
subpart 1807.71, a decision will have 
been made as to whether the 
prenegotiation position will be subject 
to Headquarters review and approval. 
However, prenegotiation positions on 
any procurement actions may be 
selected for Headquarters review and 
approval at any point in the acquisition 
cycle prior to actual negotiations.

(a) Scheduling o f presentation. When 
a prenegotiation presentation is required 
by Headquarters or requested by the 
installation concerned, scheduling of the 
presentation will be arranged by the 
Office of Procurement, Program 
Operations Division (Code HS), in 
consultation with appropriate 
Headquarters program officials. The 
installation shall notify Code HS 
sufficiently in advance of the desired 
presentation to permit scheduling and 
preparation by Headquarters staff.

(b) Advance information. Not less 
than ten working days in advance of the 
scheduled prenegotiation presentation, 
the installation shall provide Code HS 
with the following:

(1) Five copies of the PPM.
(2) Five copies of any briefing charts 

and/or viewgraphs to be used in the 
presentation. Briefing charts and/or 
viewgraphs shall summarize key points/ 
factors identified in the PPM and should 
be grouped in the same manner as 
presented in the PPM.

(3) One copy each of the contractor’s 
proposal, the Government technical 
evaluation, and all pricing reports 
(including any audit reports).

(c) Waiver. The Assistant 
Administrator for Procurement may 
waive the presentation requirement if, 
on the basis of Headquarters review of 
the advance information provided under 
subparagraph (b)(2) of this section, it is 
clear that installation personnel are 
thoroughly prepared to enter into 
negotiations.

(d) Safeguarding prenegotiation 
material. Prenegotiation data are very 
sensitive and should be handled 
accordingly. Close coordination w ith  
Code HS personnel should be 
maintained to ensure that prenegotiation 
material is not comprised during transit. 
Distribution of prenegotiation data shall 
be made on a need-to-know basis.



Federal Register /  Vol. 56, No. 187 /  Thursday, September 26, 1991 /  Rules and Regulations 48743

1815.808 Price negotiation memorandum.
(a) The price negotiation 

memorandum (PNM) serves as a 
detailed summary of (1) the technical, 
business, contractual, pricing (including 
price reasonableness), and other 
elements of the contract negotiated, and
(2) the methodology and rationale used 
in arriving at the final negotiated 
agreement.

(b) When the PNM is a “stand-alone” 
document, it shall contain the 
information required by the FAR and 
NFS for both PPM's and PNM’s.
However, when a PPM has been 
prepared under 1815.807, the subsequent 
PNM need only provide the information 
required by FAR 15.808 and explain the 
differences between the prenegotiation 
objective position and the final 
negotiated settlement, including each 
proposed subcontract that meets the 
requirements of FAR 15.806-2(a). If, at 
the time of negotiated settlement for 
cost-reimbursement type prime 
contracts, there remain significant 
pricing uncertainties with respect to any 
proposed subcontract that meets the 
requirement of FAR 15.806-2(a), each 
such subcontract shall be discussed in 
the PNM, identified in the contract 
Schedule for special surveillance, and 
set aside for subcontract consent by the 
NASA contracting officer in accordance 
with FAR 44.2 and NFS 1844.102-70.

1815.870 Subcontract price 
redetermination.

1815.870-1 General.
(a) When subcontracts have been 

placed on a price-redetermination or 
fixed-price-incentive basis and the 
prime contract is a fixed-price type 
redeterminable contract as described in 
FAR 16.205,16.206 and 16.403-2 which is 
to be finally priced, it may be 
appropriate to negotiate a firm prime 
contract price, even though the 
contractor has not yet established final 
subcontract prices. The contracting 
officer may do this when convinced that 
the amount included for subcontracting 
is reasonable, for example, when 
realistic cost or pricing data on 
subcontract efforts are available.

(b) However, even though the 
available cost data are highly indefinite 
and there is a distinct chance that one or 
more of the subcontracts eventually may 
be redetermined at prices lower than 
those predicted in redetermining the 
prime contract price, other 
circumstances may require prompt 
negotiation of the final contract price. In 
such a case, the contract modification 
evidencing the revised contract price 
shall provide for adjustment of the total 
amount paid or to be paid under the

contract on account of subsequent 
redetermination of the specified 
subcontracts. This may be done by 
including in the contract modification 
the clause prescribed at 1815.870-2.

1815.870-2 NASA contract clause.
The contracting officer shall insert the 

clause at 1852.215-71, Adjustment for 
Subcontract Price Redetermination, in 
contract modifications that reflect a 
repricing of the prime contract, but 
provide for future adjustment of the 
repriced contract upon subsequent 
redetermination of specified 
subcontract(s).

1815.871 [Reserved]

1815.872 Tracking and resolution of 
expenditure and system audit findings.

(a) This section implements OMB 
Circular No. A-50, NASA Management 
Instruction (NMI) 9970.1, Audit Follow
up, and NASA Handbook 9970.2, NASA 
Audit Follow-up Handbook, provide 
more detailed guidance. Expenditure 
and system audit recommendations 
shall be resolved by formal review and 
approval procedures analogous to those 
at 1815.807-71.

(b) On expenditure or system audits 
where a major disagreement exists 
between the contracting officer and the 
auditor that, in the opinion of the 
procurement officer, (1) represents a 
significant dollar amount, (2) 
contravenes a DCAA Headquarters 
position or policy, or (3) requires NASA 
Headquarters involvement for any 
reason, the planned resolution will be 
coordinated with NASA Headquarters, 
Code HC, before final action.

(c) (1) The contract audit follow-up 
system tracks all expenditure and 
system audits when NASA has 
cognizant resolution and disposition 
authority. Included are estimating 
system surveys; accounting system 
reviews; defective pricing reviews; cost 
accounting standards (CAS) 
noncompliance issues (including CAS 
disclosure statements if they contain 
noncompliance issues); internal control 
reviews, operations audits; and reports 
on incurred costs, settlement of final 
indirect cost rates, final pricing 
submissions, termination settlement 
proposals, equitable adjustment claims, 
hardship claims, and escalation claims. 
Preaward audit reports involving the 
placement of contracts or contract 
modifications shall not be included in 
the tracking system.

(2) All audit reports involving 
questioned costs in the categories 
specified in subparagraph (c)(1) of this 
section shall be reported semi-annually 
to Code HC except those reports

covered incurred costs, settlement of 
final indirect cost rates, final pricing 
submissions, termination settlement 
proposals, equitable adjustment claims, 
hardship claims, and escalation claims. 
These reports are reportable only if 
questioned and/or qualified costs equal 
$100,000 or more.

(3) The objective of the tracking 
system is to ensure that audit 
recommendations are resolved as 
expeditiously as possible, but at a 
maximum, within six months of the date 
of the audit report.

(d) Identification and tracking of 
expenditure and system audit reports 
under NASA cognizance are 
accomplished in cooperation with 
DCAA by means of the DCAA form, 
Contract Audit Follow-up Summary 
Sheet. The original form is attached by 
DCAA to the original audit report and 
sent to the contracting officer having 
negotiation or resolution responsibility. 
A copy of the form is sent by DCAA to 
NASA Headquarters (Code HC). The 
summary sheet identifies the total costs 
questioned, considered avoidable, and/ 
or unsupported/qualified. The form also 
identifies the responsible contracting 
officer.

b. Subpart 1815.9 is revised to read as 
follows: ,
Subpart 1815.9—Profit
1815.902 Policy.
1815.903 Contracting officer responsibilities. 
1815.903-70 Contracting officer authority for

negotiating architect-engineer fees.
1815.970 NASA structured approach for 

profit or fee objective.
1815.976-1 Contractor effort.
1815.970- 2 Other factors.
1815.970- 3 Facilities capital cost of money.
1815.971 Payment of profit or fee under 

letter contracts.

Subpart 1815.9—Profit

1815.902 Policy.
As authorized by FAR 15.902, NASA 

has established a structured approach 
for determining profit or fee objectives. 
This approach, described in 1815.970, is 
based on the profit-analysis factors 
appearing in FAR 15.905 and shall be 
used to determine profit or fee 
objectives for conducting negotiations in 
those acquisitions that require cost 
analysis, except in the case of—

(a) Artchitect-engineer contracts;
(b) Management contracts for 

operation and/or maintenance of 
Government facilities;

(c) Construction contracts;
(d) Contracts primarily requiring 

delivery of material supplied by 
subcontractors;

(e) Termination settlements;
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(f) Cost-plus-award-fee contracts 
(however, contracting officers may find 
it advantageous to perform a structured 
profit analysis as an aid In arriving at an 
appropriate fee arrangement}; and

(gl Contracts having unusual pricing 
situations when the structured approach 
is determined unsuitable and the 
exemption is (1) justified in writing, and 
(2) authorized by the procurement 
officer.

1815.903 Contracting officer 
responsibilities.

1815.903-70 Contracting officer authority 
for negotiating architect-engineer fees.

It is NASA policy that if a contract 
involving architect-engineer services 
covers any services other than the 
production and delivery of designs, 
plans, drawings, and specifications, the 
part of the contract price for these other 
services is not subject to the 6 percent 
fee limitation set forth in FAR 
15.903(d)(1).

1815.970 NASA structured approach fo r 
profit or fee objective.

(a) The factors in 1815.970-1 through
1815.970-3 shall be considered in all 
cases in which profit is to be specifically 
negotiated. The weight ranges listed 
after each category and factor on NASA 
Form 634, Structured Approach Profit/ 
Fee Objective, shall be used whenever 
the structured approach is used.

(b) The contracting officer shall first 
measure Contractor Effort by assigning 
a profit percentage in column l,(c), 
within the designated weight ranges, to 
each element of contract cost recognized 
by the contracting officer. The amount 
calculated for the cost of money for 
facilities capital is not to be Included as 
part of the cost base in column 1(a) in 
the computation of profit.

(c) The suggested cost categories 
under Contractor Effort are for reference 
purposes only. The format of individual 
proposals will vary, but these broad and 
basic categories provide a sample 
structure for the evaluation of all 
categories of cost

(d) After computing a total dollar 
profit in line l.A for Contractor Effort 
the contracting officer shall calculate the 
specific profit dollars for cost risk, 
investment, performance, subcontract 
program management, socioeconomic 
programs, and special situations. 
(Inventive and developmental 
contributions, unusual pricing 
agreements and additional factors shall 
be combined under special situations.)

(e) In making a judgment of the weight 
assigned to each cost category and 
factor, the contracting officer should be 
governed by the description and purpose 
of each category and factor and the

considerations for evaluating them as 
set forth in 1815.970-1, -2, and -3. The 
rationale supporting the assigned 
weights shall be documented in the PPM 
in accordance with 1815.807-70{c){3).

(f)(1) The structured approach was 
designed for arriving at profit or fee 
objectives for commercial organizations. 
However, as modified in accordance 
with paragraph (2) of this section, the 
structured approach shall be used as a  
basis for arriving at fee objectives for 
nonprofit organizations (FAR subpart 
31.7), excluding educational institutions 
(FAR subpart 313). It is NASA policy 
not to pay profit or fee on contracts with 
educational institutions.

(2) For contracts with nonprofit 
organizations under which fees are 
involved, an adjustment of up to 3 
percent shall be subtracted from the 
total profit/fee objective. In developing 
this adjustment, it will be necessary to 
consider—

(i) Tax position benefits;
(ii) Granting of financing through 

letters of credit;
(iii) Facility requirements of the 

nonprofit organization; and
(iv) Other pertinent factors that may 

work to either the advantage or 
disadvantage of the contractor in its 
position as a nonprofit organization. The 
adjustments should not be applied as 
deductions against historical fee levels, 
but rather to the fee objective as 
calculated under the structured 
approach.

1815.970-1 Contractor e ffo rt
This factor takes into account what 

resources are necessary and what the 
contractor must do to meet the contract 
performance requirements. Evaluation 
of this factor requires analyzing the cost 
content of the proposed contract as 
follows;

(a] M aterial acquisition 
(subcontracted items, purchased parts, 
and other material). (1) Consider the 
managerial and technical efforts 
necessary for the prime contractor to 
select subcontractors and administer 
subcontracts, including efforts to 
introduce and maintain competition. 
These evaluations shall be performed 
for purchases of raw materials or basic 
commodities; purchases of processed 
material, Including, all types of 
components of standard of near
standard characteristics; and purchases 
of pieces, assemblies, subassemblies, 
special tooling, and other products 
special to the end item. In performing 
the evaluation, also consider whether 
the contractor’s purchasing program 
makes a substantial contribution to the 
performance of a contract through the 
use of subcontracting programs

involving many sources, new complex 
components and instrumentation, 
incomplete specifications, and dose 
surveillance by the prime contractor.

(2) Recognized costs proposed as 
direct material costs, such as scrap 
charges, shall be treated as material for 
profit evaluation. If intracompany 
transfers are accepted at price in 
accordance with FAR 31.205-26(e), they 
shall be evaluated as material. Other 
intracompany transfers shall be 
evaluated by individual components of 
costs, i.e., material, labor, and overhead.

(b) Direct labor (engineering, service, 
manufacturing, and other labor). (1} 
Analysis of the various items of cost 
should include evaluation of the 
comparative quality and level of the 
engineering talents, service contract 
labor, manufacturing skills, and 
experience to be employed. In 
evaluating engineering labor for the 
purpose of assigning profit weights, 
consideration should be given to the 
amount of notable scientific talent or 
unusual or scarce engineering talent 
needed, in contrast to journeyman 
engineering effort or supporting 
personnel.

(2) Evaluate service contract labor in 
a like manner by assigning higher 
weights to engineering, professional, or 
highly technical skills and lower weights 
to semiprofessional or other skills 
required for contract performance.

(3) Similarly, the variety of 
engineering, manufacturing and other 
types of labor skills required and the 
contractor’s manpower resources for 
meeting these requirements should be 
considered. For purposes of evaluation, 
subtypes of labor (for example, quality 
control, and receiving and inspection) 
proposed separately from engineering, 
service, or manufacturing labor should 
be included in the most appropriate 
labor type. However, the same 
evaluation considerations as outEned 
above will be applied.

(c) Overhead and general 
management (G&A). Analysis of 
individual Items of cost within overhead 
and G&A Includes the evaluation of the 
makeup of these expenses, how much 
they contribute to contract performance, 
and the degree c f  substantiation 
provided for rates proposed in future 
years.

(1) The composite of the weights 
assigned to the individual elements of 
the overhead pools will be the profit 
consideration given the pools as a 
whole.

(2) The contracting officer, in an 
evaluation of the overhead rate of a 
contractor using a single indirect cost 
rate, should break out the applicable
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sections of the composite rate which 
could be classified as engineering 
overhead, manufacturing overhead, 
other overhead pools, and G&A 
expenses, and apply the appropriate 
weight.

(d) Other costs. Include all other 
direct costs associated with contractor 
performance under this item, for 
example, travel and relocation, direct 
support, and consultants. Analysis of 
these items of cost should include their 
nature and how much they contribute to 
contract performance.

1815.970-2 Other factors.
(a) Cost risk. The degree of risk 

assumed by the contractor should 
influence the amount of profit or fee a 
contractor is entitled to anticipate. For 
example, if a portion of the risk has 
been shifted to the Government through 
cost-reimbursement or price 
redetermination provisions, unusual 
contingency provisions, or other risk 
reducing measures, the amount of profit 
or fee should be less than for 
arrangements under which the 
contractor assumes all the risk. This 
factor is one of the most important in 
arriving at prenegotiation profit 
objectives.

(1) Other risks on the part of the 
contractor, such as loss of reputation, 
losing a commercial market, or losing 
potential profits in other fields, shall not 
be considered in this factor. Similarly, 
any risk on the part of the contracting 
office, such as the risk of not acquiring 
an effective space vehicle, is not within 
the scope of this factor.

(2) The degree of cost responsibility 
assumed by the contractor is related to 
the share of total contract cost risk 
assumed by the contractor through the 
selection of contract type. The weight 
for risk by contract type would usually 
fall within the 0-to-3 percent range for 
cost-reimbursement contracts and 3-to-7 
percent range for fixed-price contracts.

(i) Within the ranges set forth in 
paragraph (a)(2) of this section, a cost- 
plus-fixed-fee contract normally would 
not justify a reward for risk in excess of 
0 percent, unless the contract contains 
cost risk features such as ceilings on 
overheads, etc. In such cases, up to 0.5 
percent may be justified. Cost-plus- 
incentive-fee contracts fill the remaining 
portion of the range, with weightings 
directly related to such factors as 
confidence in target cost, share ratio of 
fees, etc.

(ii) The range for fixed-price type 
contracts is wide enough to 
accommodate the various types of fixed- 
price arrangements. Weighting should 
be indicative of the price risk assumed 
and the end item required, with only

firm-fixed-price contracts with 
requirements for prototypes or hardware 
reaching the top end of the range.

(3) The cost risk arising from contract 
type is not the only form of cost risk to 
consider.

(i) The contractor’s subcontracting 
program may have a significant impact 
on the contractor’s acceptance of risk 
under a particular contract type. This 
consideration should be a part of the 
contracting officer’s overall evaluation 
in selecting a weight to apply for cost 
risk. It may be determined, for instance, 
that the prime contractor has effectively 
transferred real cost risk to a 
subcontractor, and the contract cost risk 
weight may, as a result, be below the 
range that would otherwise apply for the 
contract type proposed. The contract 
cost risk weight should not be lowered, 
however, merely on the basis that a 
substantial portion of the contract costs 
represents subcontracts unless those 
subcontract costs represent a 
substantial transfer of the contractor’s 
risk.

(ii) In making a contract cost risk 
evaluation in a procurement action that 
involves definitization of a letter 
contract, unpriced change orders, or 
unpriced orders under BO As, 
consideration should be given to the 
effect on total contract cost risk as a 
result of having partial performance 
before definitization. Under some 
circumstances it may be reasoned that 
the total amount of cost risk has been 
effectively reduced. Under other 
circumstances it may be apparent that 
the contractor’s cost risk is substantially 
unchanged. To be equitable, 
determination of a profit weight for 
application to the total of all recognized 
costs, both incurred and yet to be 
expended, must be made with 
consideration of all attendant 
circumstances and should not be based 
solely on the portion of costs incurred, 
or percentage of work completed, before 
definitization.

(b) Investment. NASA encourages its 
contractors to perform their contracts 
with a minimum of financial, facilities, 
or other assistance from the 
Government. As such, it is the purpose 
of this factor to encourage the contractor 
to acquire and use its own resources to 
the maximum extent possible.
Evaluation of this factor should include 
an analysis of the contractor’s facilities 
and the frequency of payments.

(1) To evaluate how facilities 
contribute to the profit objective 
requires knowledge of the level of 
facilities utilization needed for contract 
performance, the source and financing 
of the required facilities, and the overall 
cost effectiveness of the facilities

offered. Contractors furnishing their 
own facilities that significantly 
contribute to lower total contract costs 
should be provided additional profit. On 
the other hand, contractors that rely on 
the Government to provide or finance 
needed facilities should receive a 
correspondingly lower profit. Cases 
between the above examples should be 
evaluated on their merits, with either a 
positive or negative adjustment, as 
appropriate, in the profit objective., 
However, where a highly facilitized 
contractor is to perform a contract that 
does not benefit from this facilitization, 
or when contractor’s use of its facilities 
has a minimum cost impact on the 
contract, profit need not be adjusted.

(2) In analyzing payments, consider 
the frequency of payments by the 
Government to the contractor and 
unusual payments, i.e., advance 
payments or milestone payments. The 
key to this weighting is proper 
consideration of the impact the contract 
will have on the contractor’s cash flow. 
Generally, negative consideration 
should be given for payments more 
frequent than monthly, with maximum 
reduction being given as the contractor’s 
working capital approaches zero.
Positive consideration should be given 
for payments less frequent than 
monthly.

(c) Performance. The contractor’s past 
and present performance should be 
evaluated in such areas as product 
quality, meeting performance schedules, 
efficiency in most control (including the 
need for and reasonableness of costs 
incurred), accuracy and reliability of 
previous cost estimates, degree of 
cooperation by the contractor (both 
business and technical), timely 
processing of changes and compliance 
with other contractual provisions.

(d) Subcontract program management. 
Subcontract program management 
includes evaluation of the contractor’s 
commitment to its competition program 
and its past and present performance in 
competition in subcontracting. If a 
contractor has consistently achieved 
excellent results in these areas in 
comparison with other contractors in 
similar circumstances, such performance 
merits a proportionately greater 
opportunity for profit or fee. Conversely, 
a poor record in this regard should result 
in a lower profit or fee. Until NASA 
Form 634 is revised to show this factor, 
it may be considered under the heading 
“Special situations’’ discussed in 
paragraph (f) of this section. Use a 
weight range from —1 percent to + 1  
percent.

(e) Federal socioeconomic programs. 
In addition to rewarding contractors for
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unusual initiative in supporting 
Government socioeconomic programs, 
failure or unwillingness on the part of 
the contractor to support these programs 
should be viewed as evidence of poor 
performance for the purpose of 
establishing this profit objective factor.

(f) Special situations. (1) Unusual 
pricing agreements. Occasionally, 
unusual contract pricing arrangements 
are made with the contractor under 
which it agrees to accept a lower profit 
or fee for changes or modifications 
within a prescribed dollar value. In such 
circumstances, the contractor should 
receive favorable consideration in 
developing the profit objective.

(2) This factor need not be limited to 
situations that increase profit/fee levels. 
A negative consideration may be 
appropriate when the contractor is 
expected to obtain spki off benefits as a 
direct result of the contract, for example, 
products with commercial application.

1815.970-3 Facilities capital cost of 
money.

(a) When facilities capital cost of 
money {CAS 414, cost of money as an 
element of the cost of facilities capital} 
is included as an item of cost in the 
contractor’s proposal, it shall not be 
included in the cost base for the purpose 
of calculating profit/fee (see 
1815.97Q(bJ). In addition, a reduction in 
the profit objective shall be made in an 
amount equal to the amount of facilities 
capital cost of money allowed in 
accordance with FAR 31.2Q5-lQ(a)(2).

(b) DD Form 1861, Contract Facilities 
Capital Cost of Money, shall be used to 
calculate facilities capital cost of money. 
Overhead pools, for example, 
engineering, manufacturing, and G&A, 
are listed by year in the first column of 
the DD Form 1861 labeled POOL. The 
allocation base figure for each overhead 
pool listed is extracted by year from the 
prenegotiation position memorandum 
and inserted in the second column. Each 
allocation base is then multiplied by the 
recommended facilities capital cost of 
money factor for that base. The total 
facilities capital cost of money amounts 
appearing in the last column labeled 
Amount are totaled in the space 
provided in the line labeled Total. This 
total represents the estimated facilities 
capital cost of money amount for the 
contract and is the figure to be used to 
calculate the prenegotiation position 
memorandum objective cost and to 
reduce the profit objective in 
accordance with 1815.970-3(13. The lines 
labeled Treasury Rate and Facilities 
Capital Employed (Total Divided by 
Treasury Rate) and Section 7 of the form 
labeled Distribution of Facilities Capital

Employed do not apply to NASA and 
should be ignored.

(c) If a contractor proposed CAS 417, 
cost of money as an element of the cost 
of capital assets under construction, as a  
separate cost element, a reduction in the 
profit objective shall be made similar to 
that made for CAS 414, facilities capital 
cost of money.

1815.971 Payment of profit or fee under 
letter contracts.

NASA’s policy is to pay profit or fee 
only on definitized contracts.

1815.1003-4 [Amended]
c. In section 1815.1003-4, paragraph (c) 

is revised as set forth below: 
* * * * *

(c)(1) If an unsuccessful offeror in a 
negotiated procurement submits, prior to 
the award of the contract, a written 
request for a debriefing, such a 
debriefing will be provided at the 
earliest feasible time. Except as 
provided in paragraph (c)(2) of this 
section, debriefings shall be conducted 
after announcement of the selection 
decision and prior to award of the 
contract. {Selection decision means the 
final selection of the one successful 
contractor, or the contractors where 
more than one contract is to be 
awarded). If the selection decision 
involves more than one contractor 
pursuant to the Major System 
Acquisition process, the debriefing will 
be limited in such a manner that it does 
not prematurely disclose innovative 
concepts, designs, and approaches of the 
successful contractor(s) that would 
result in a transfusion of ideas which 
also could inhibit contractors during the 
early phase from offering their best and 
most promising ideas for meeting the 
mission need.

(2) When the exigency of the situation 
will not permit delaying the award in 
order to debrief unsuccessful offerors, 
such debriefings may be conducted after 
award.
* * * * *

PART 1817—SPECIAL CONTRACTING 
METHODS

1817.204 [Amended]
9. In section 1817.204, paragraph (a), 

the sentence “In addition to these 
exclusions, the 5-year limitation is not 
applicable to contracts for which the 
time needed to design, manufacture, and 
deliver the end item of hardware is 
greater than five years” is revised to 
read “In addition to these exclusions, 
the 5-year limitation is not applicable to 
contracts for which the time needed to 
produce the end item of hardware is 
greater than five years.”

PART 1819—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS

10. Part 1819 is amended as set forth 
below:

1819.705-4 [Amended]
a. In Section 1819.705-4, change the 

title “Positive subcontracting goals” to 
read “Reviewing the subcontracting 
plan"; designate the existing paragraph 
as paragraph "(a)”, and add a new 
paragraph “(b)” to read as follows:
* * * * *

(b) NASA contracting officers may 
accept as an element of a subcontracting 
plan the prime contractor’s intention to 
use total small business, small 
disadvantaged business, or women- 
owned business set-asides in awarding 
subcontracts so long as such set-asides 
are competitive and awards are made at 
reasonable prices. Use of this procedure 
will be viewed as a good indication of 
an aggressive subcontracting plan. Set- 
asides may be encouraged but may not 
be required when negotiating 
subcontracting plans.

Subpart 1819.70—[Added]

b. Subpart 1819.70 is added to read as 
follows:
Subpart 1819.70—NASA Small 
Disadvantaged Business Contracting and 
Subcontracting Goal
1819.7001 Scope of subpart.
1819.7002 Definitions.
1819.7003 General policy.
1819.7004 Contract clause.

Subpart 1819.70—NASA Small 
Disadvantaged Business Contracting 
and Subcontracting Goal

1819.7001 Scope of subpart.
This subpart implements legislative 

provisions (Public Laws 101-507 and 
101-144) which require the NASA 
Administrator to ensure, to the fullest 
extent possible, that at least 8% of 
Federal funding for prime and 
subcontracts awarded in support of 
authorized programs, including the 
space station by the time operational 
status is obtained, be made available to 
small business concerns or other 
organizations owned or controlled by 
socially and economically 
disadvantaged individuals (within the 
meaning of section 8(a) (5) and (6) of the 
Small Business Act (15 U.S.C. 637(a) (5) 
and (6)), including Historically Black 
Colleges and Universities and minority 
education institutions. For purposes of 
this subpart, socially and economically 
disadvantaged individuals shall be 
deemed to include women.
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1819.7002 Definitions.
Historically Black Colleges and

Universities, as used in this subpart 
means institutions determined by the 
Secretary of Education to meet the 
requirements of 34 CFR 608.2 and listed 
therein.

Minority educational institutions, as 
used in this subpart, means institutions 
meeting the criteria established in 34 
CFR 607.2 by the Secretary of Education.

Small disadvantaged business 
concern, as used in this subpart, means 
a small business concern owned or 
controlled by individuals who are both 
socially and economically 
disadvantaged (within the meaning of 
section 8(a) (5) and (6) of the Small 
Business Act (15 U.S.C. 637(a) (5) and 
(6)). Socially and economically 
disadvantaged individuals shall be 
deemed to include women.

1819.7003 General policy.
The Congress has indicated its 

commitment to increasing the role of 
small disadvantaged concerns, including 
women-owned concerns, Historically 
Black Colleges and Universities, and 
minority educational institutions, in the 
aerospace industry, particularly in 
NASA-related procurement (Public 
Laws 101-507 and 101-144). The 
agency’s goal is to award to such 
concerns and organizations 8% of the 
total value of prime and subcontracts in 
support of authorized programs by the 
end of fiscal year 1994. The participation 
of NASA prime contractors is essential 
to meet this goal.

1819.7004 Contract clause.
The contracting officer shall insert the 

clause at 1852.219-76, NASA Small 
Disadvantaged Business Goal, in all 
solicitations and contracts (other than 
those for small purchases).

PART 1825—FOREIGN ACQUISITION
11. Part 1825 is amended as set forth 

below:

1825.102 [Amended]
a. In section 1825.102, paragraph (b)(3) 

is removed and paragraph (b) is revised, 
to read as follows:
* * * * *

(b) Contracting officer determinations 
under FAR 25.102(a)(4) and25.102(b), 
domestic nonavailability o f end  
products.

(1) NASA has determined that the 
items listed in FAR 25.108(d)(1) are not 
mined, produced, or manufactured in the 
United States in sufficient and 
reasonably available commercial 
quantities or a satisfactory quality.

(2) (i) NASA contracting officers may 
make any determinations of

nonavailability both before entering into 
contracts and in the course of contract 
administration; provided, however, that 
in the latter case the Government 
receives adequate consideration. A copy 
of each nonavailability determination 
shall be included in the contract file.

(ii) The following is the format for 
nonavailability determinations made by 
contracting officers:

b. Subpart 1825.9 is revised as set 
forth below:

Subpart 1825.9—Additional Foreign 
Acquisition Clauses
1825.901 Omission of the Examination of 
Records clause.

(a) When the contracting officer omits 
the clause at 52.215-1 under the 
conditions at FAR 25.901(c)(l)(i)(B), the 
contracting officer shall prepare a 
written report in triplicate to be 
furnished to the Congress. The head of 
the installation concerned shall sign the 
report and forward it to the Assistant 
Administrator for Procurement (Code 
HC), who shall submit it to the 
Administrator for the Administration’s 
signature and forwarding to Congress.

(b) The contracting officer shall 
ordinarily initiate the request to the 
Administrator for determination and 
findings for exclusion of the clause at 
52.215-1. The request shall consist of (1) 
a letter submitted to the Administrator 
through normal procurement channels 
and (2) a proposed determination and 
findings prepared for the 
Administrator’s signature according to 
the format in FAR 25.904.

PART 1827—PATENTS, DATA, AND 
COPYRIGHTS

12. Subpart 1827.4 is amended as set 
forth below:

1827.406 [Amended]
a. In section 1827.406, paragraph

(b)(l)(iv), "(NASA Form 1626)’* is 
revised to read “(SF 298)”.

b. In section 1827.406, paragraph 
(b)(l)(v), “NASA Scientific and 
Technical Information Facility” is 
revised to read "NASA Center for 
AeroSpace Information (CASI),” and the 
Zip Code "21090” is revised to read 
"21090-2934.”

PART 1832—CONTRACT FINANCING
13. Part 1832 is amended as set forth 

below:
a. Section 1832.402-1 is added to read 

as follows:

1832.402-1 SBIR Phase I contracts.
Advance Payments for all Small 

Business Innovation Research (SBIR) 
Phase I contracts have been authorized

through a class deviation. This 
authorization is for the Government 
fiscal years ending September 30,1993.

1832.410- 70 [Amended]
b. In section 1832.410-70, paragraph

(b) is removed, paragraphs (c) and (d) 
are redesignated as paragraphs (b) and
(c) , and newly designated paragraph (c) 
is revised to read as follows: 
* * * * *

(c) Generally, the format in FAR 
32.410 should be used, tailored as 
follows:

(1) The phrase "Advance payments (in
an amount not to exceed $______at any
time outstanding)” at format paragraph
(a) (2), and not the alternate phrase “(in 
an aggregate amount not exceeding
* * *),” shall be used for all 
determinations and findings. The phrase 
means the maximum unliquidated dollar 
amount a contractor would need in 
advance payments at any point in time 
for the particular contract. The amount 
would not usually be the full contract 
value. The amount inserted should be 
based on an analysis of the contractor's 
financing needs (monthly or other 
appropriate period) for the specific 
contract involved.

(2) In the second sentence of format 
subparagraph (a)(4), delete the reference 
to a special bank account.

(3) Use format subparagraph (a)(6), 
not (a)(7) or (a)(8).

(4) At the end of format paragraph (b), 
use "is in the public interest.”

c. Section 1832.412-70 is added to read 
as.follows:

1832.412-70 Instructions tor contract 
clause.

Whenever paragraph (e) of the clause 
at FAR 52.232-12 or paragraph (d) for 
Alternate V of that clause is used, the 
clause shall be modified as set forth at 
1852.232-76. In addition, the dollar 
amount to be injserted in either of those 
paragraphs after “Unliquidated advance
payments shall not exceed $______” is
the same amount determined for
1832.410- 70(c)(l).

1832J02-70 [Amended]
d. In § 1832.702-70, a new paragraph

(e) is added to read as follows:
* * * * *

(e) A class deviation from the 
conditions set forth in paragraphs (a),
(b) , and (c) of this section exists to 
permit incremental funding of contracts 
under Phase II of the SBIR Program until 
the last year of the program (FY 1993 
unless extended). This deviation exists 
with the understanding that the 
contracts will be fully funded when 
funds become available.
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PART 1837—SERVICE CONTRACTING
1837.110 [Amended]

14. In § 1837.110, “(Code HP)“ is 
revised to read “(Code HC)."

PART 1842—CONTRACT 
ADMINISTRATION

15. Part 1842 is amended as set forth 
below:

1842.202 [Amended]
a. In § 1842.202, paragraph (b), the 

phrase “listed in paragraph (c)” is 
revised to read “listed under paragraph
(c).”

1842.7003 [Amended]
b. In § 1842.7003, paragraph (c) is 

revised to read as follows:
* * * * *

(c) The clause may be used with its 
Alternate II in cost-reimbursement 
contracts when (1) Alternate I is used, 
(2) work will be performed at a NASA 
installation, and (3) it is desired that 
administrative leave be granted 
contractor personnel in special 
circumstances, such as inclement 
weather or potentially hazardous 
conditions.

PART 1852—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES

16. Part 1852 is amended as set forth 
below:

a. Section 1852.219-76 is added to 
read as follows:

1852.219-76 NASA Small Disadvantaged 
Business Goal.

As prescribed in 1819.7004, insert the 
following clause:
NASA SMALL DISADVANTAGED 
BUSINESS GOAL (JULY 1991)

(a) Definitions.
Historically Black Colleges and 

Universities, as used in this clause, means 
institutions determined by the Secretary of 
Education to meet the requirements of 34 CFR
608.2 and listed therein.

Minority educational institutions, as used 
in this clause means institutions meeting the 
critera established in 34 CFR 607.2 by the 
Secreary of Education.

Small disadvantaged business concern, as 
used in this clause, means a small business 
concern owned or controlled by individuals 
who are both socially and economically 
disadvantaged (within the meaning of section 
8(a) (5) and (6) of the Small business Act (15 
U.S.C. 637(a) (5) and (6)). For purposes of this 
clause, socially and economically 
disadvantaged individuals shall be deemed to 
include women.

(b) The NASA Administrator is required to 
ensure, to the fullest extent possible, that at

least 8% of the total value of prime and 
subcontracts awarded in support of 
authorized programs, including the space 
station by the time operational status is 
obtained, is made available to small business 
concerns or other organizations owned or 
controlled by socially and economically 
disadvantaged individuals (including 
women), Historically Black Colleges and 
Universities, and minority educational 
institutions.

(c) The contractor hereby agrees to assist 
NASA in achieving this goal by using its best 
efforts to award subcontracts to small 
disadvantaged business concerns, 
Historically Black Colleges and Universities, 
and minority educational institutions, as 
defined in this clause, to the fullest extent 
consistent with efficient contract 
performance.

(d) Contractors acting in good faith may 
rely on written representations by their 
subcontractors regarding their status as small 
disadvantaged business concerns, 
Historically Black Colleges and Universities, 
and minority educational institutions.
(End of clause).

b. Section 1852.232-76 is added to 
read as follows:

1852.232-76 Advance Payments.
As prescribed at 1832.412-70, modify 

the clause at FAR 52.232-12 by deleting 
paragraph (e), or, in the case of 
Alternate V to that clause, by deleting 
paragraph (d), and adding the following 
paragraph:

(e) or (d) Maximum payment. Unliquidated 
advance payments shall not exceed $
at any time outstanding. In addition, when 
the sum of all unliquidated advance 
payments, unpaid interest charges, and other
payments exceed______percent of the
contract price, the Government shall 
withhold further payments to the Contractor. 
On completion or termination of the contract, 
the Government shall deduct from the 
amount due to the Contractor all unliquidated 
advance payments and all interest charges 
payable. If previous payments to the 
Contractor exceed the amount due, the 
excess amount shall be paid to the 
Government on demand. For purposes of this 
paragraph, the contract price shall be 
considered to be the stated contract price of
$------—  less any subsequent price reductions
under the contract, plus (1) any price 
increases resulting from any terms of this 
contract for price redetermination or 
escalation, and (2) any other price increases
that do not, in the aggregate, exceed.$______
[Insert an amount not higher than 10 percent 
of the stated contract amount inserted in this 
paragraph]. Any payments withheld under 
this paragraph shall be applied to reduce the 
unliquidated advance payments. If full 
liquidation has been made, payments under 
the contract shall resume.
(End of clause).

1852.235-70 [Amended]
c. In the clause of § 1852.235-70, the 

date “MAR 1989” is changed to read 
“SEPT 1991."

d. In paragraph (a) of the clause to 
§ 1852.235-70, “NASA Scientific and 
Technical Information Facility (STIF)“ is 
changed to read “NASA Center for 
AeroSpace Information (CASI),” and 
“STIF" is changed to “CASI" in both 
occurrences.

PART 1853—FORMS

17. Subpart 1853.2 is amended as set 
forth below:

1853.207 [Amended]
a. In § 1853.207, paragraph (b), the 

phrases “1806.304(a) and” and "1806.304 
and” are removed.

1853.227 [Removed]
b. Section 1853.227 is removed.

[FR Doc. 91-22933 Filed 9-25-91; 8:45 am) 
BILLING CODE 7510-01-M

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17 

RIN: 1018-AB52

Endangered and Threatened Wildlife 
and Plants; Astragalus bibullatus 
(Guthrie’s Ground-plum) Determined 
To Be Endangered

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule.

SUMMARY: The Service determines 
Guthrie’s ground-plum to be an 
endangered species under authority of 
the Endangered Species Act (Act) of 
1973, as amended. This rare plant is 
presently known from only three sites in 
Tennessee and is endangered 
throughout its range by habitat 
alteration: residential, commercial, or- 
industrial development: and livestock 
grazing. This action extends Federal 
protection under the Act to Guthrie’s 
ground-plum.
EFFECTIVE DATE: October 28,1991. 
ADDRESSES: The complete file for this 
rule is available for public inspection, by 
appointment, during normal business 
hours at the Asheville Field Office, U.S. 
Fish and Wildlife Service, 100 Otis 
Street, room 224, Asheville, NC 28801. 
FOR FURTHER INFORMATION CONTACT:
Mr. Robert R. Currie at the above 
address (704/259-0321 or FTS 672-0321). 
SUPPLEMENTARY INFORMATION:

Background
Astragalus bibullatus Barneby and 

Bridges (Guthrie’s ground-plum) is a
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perennial member of the pea family 
(Fabaceae) that is presently known to 
exist only in Rutherford County in 
Tennessee’s central basin. The plant has 
short stems (5 to 15 centimeters; 2 to 6 
inches) that arise from a tap root. Each 
stem supports 5 to 10 leaves. The leaves 
are 5 to 10 cm (2 to 4 inches) long and 
are composed of about 24 small leaflets. 
The inflorescence is a raceme 
supporting 10 to 16 purple flowers. The 
plants flower in April and May. During 
flowering, the peduncle supporting the 
inflorescence arches upward. After 
flowering and as the fruits mature, this 
peduncle gradually arches downward. 
The fruits are fleshy pods that usually 
mature in May and June. At maturity the 
pods are colored red above and yellow 
below. Astragalus bibullatus 
superficially resembles the widespread 
A. tennesseensis. However, A. 
tennesseensis can be readily 
distinguished by its yellow rather than 
purple flowers, its yellow-brown rather 
than reddish-topped fruits, and the 
copious number of hairs found on the 
plant (Somers and Gunn 1990).

Specimens that would now be 
assigned to A. bibullatus were 
apparently first collected in about 1881 
by the early Tennessee botanist, 
Augustin Gattinger. For over 100 years 
this material was assigned to A. 
crassicarpus, which is a related but 
morphologically and geographically 
distinct species. The Rutherford County, 
Tennessee, type locality for the species 
was rediscovered in 1980 by Milo J. 
Guthrie of the Tennessee Department of 
Conservation (Department). Botanists 
familiar with the genus Astragalus 
determined that the plants found by 
Guthrie represented a new species. 
Bameby and Bridges described 
Astragalus bibullatus in 1987 using 
material collected from Guthrie’s 1980 
site by Jerry and Carol Baskin 
(University of Kentucky at Lexington) 
and others (Bameby and Bridges 1987).

Guthrie’s ground-plum is endemic to 
the cedar glades of middle Tennessee. 
All sites are associated with thin- 
bedded, fossiliferous Lebanon limestone 
outcroppings that support the unique 
cedar glade communities found in 
Tennessee’s central basin. The species 
only grows along glade margins with 
deeper soil or in areas within the glades 
that are partially shaded. Soil depths 
vary between 5 and 20 cm (2 to 8 inches) 
at the known sites. Ceder glades are 
typically wet in winter and spring and 
dry and very hot in summer and fall 
(Somers and Gunn 1990, Quarterman 
1986).

A description of the species’ status at 
each of the three known sites is

provided below. This information is 
extracted in part from Spmers and Gunn 
(1990).

Population 1
Population 1 consists of two colonies. 

The first colony was discovered by 
Guthrie and was referred to as the type 
locality in the above discussion. In 1988 
this colony contained 171 plants on a 
1.5-acre glade. The site is in private 
ownership and is not formally protected. 
The second colony occurs along one . 
edge of a privately owned residential lot 
located about 0.25 mile from the first 
colony. In 1990 the site supported about 
50 plants. Twenty-five of these occurred 
within a 100-square-foot area, while the 
remaining plants were scattered along a 
road that crosses the site.

In addition to the two colonies 
described above, there is a group of 
about 100 plants on a glade located 
approximately 1 mile northwest of 
colony 1. The owner of this site is a 
wildflower enthusiast and is believed to 
have established this colony with seeds 
collected from the nearby natural 
population (Somers, in litL, 1990).
Population 2

This population is located about 12 
miles from population 1. The site is 
privately owned and supports an 
apparently declining population of 
Guthrie’s ground-plum. In 1984 several 
dozen plants were observed by 
biologists from the Department. In 1988 
only 5 plants were observed 
during a visit to the site by Guthrie. The 
years between 1985 and 1988 were very 
dry in central Tennessee, and this may 
account for the observed decline in 
population 2. It is not known if the 
return of normal rainfall in 1989 and 
1990 has resulted in a reversal of the 
decline observed in the previous years.
Population 3

Population 3 is located about 1 mile 
south of population 1. It was discovered 
in the spring of 1990 by the Department. 
Subsequent visits to the site by the 
Department’s botanists revealed the 
presence of two colonies in this 
population. Colony 1 contains about 40 
plants, while colony 2 contains about 
200 plants. The 240 plants in population 
3 make it the largest known for A. 
bibullatus. Additionally, Somers {in litt., 
1990) describes the glades at this site as 
pristine.
Extirpated Populations

There are believed to be two 
extirpated populations of Guthrie’s 
ground-plum. The first was in 
Rutherford County and is represented 
by material collected near the La Vergne

railroad station in 1901 by Augustin 
Gattinger. The landscape in this area 
has been radically changed since 1901, 
and it is unlikely that the species still 
survives at this location.

Another population is believed to 
have been extirpated from Davidson 
County, Tennessee. Vegetative material 
that was collected in 1948 from a site 
just north of the Rutherford/Davidson 
County line by botanists from the 
University of Tennessee at Knoxville 
has been identified by Bameby as A. 
bibullatus. The site from which the plant 
was collected is now under the waters 
of Percy Priest Reservoir. An 
examination of the glades adjacent to 
this part of the reservoir revealed that 
they were badly abused by vehicle 
travel. Astragalus bibullatus was not 
found in this area, and it is unlikely that 
the species still exists in Davidson 
County.

Federal government actions on this 
species began in 1987 with the issuance 
of a contract to the Department for a 
status survey. The Department 
conducted the survey during the 1987, 
1988, and 1989 field seasons. During this 
survey they visited over 300 cedar 
glades and cedar glade remnants. Based 
upon the preliminary results of the 
Department’s survey, A. bibullatus was 
added as a category 2 species to the 
Service’s notice of review for native 
plants when it was revised in February 
1990 (55 FR 6184).

Category 2 species are those for which 
the Service has information which 
indicates that proposing to list them as 
endangered or threatened may be 
appropriate but for which substantial 
data on biological vulnerability and 
threats are not currently known or are 
not on file to support the preparation of 
rules. This was the case with A. 
bibullatus in February 1990. Information 
on current threats, biological 
vulnerability, distribution, and status 
was provided by the Department’s final 
report on the status of Guthrie’s ground- 
plum. This report was received and 
accepted by the Service in the spring of 
1990. Based upon the information 
provided in this report, the Service 
developed a proposed rule to list the 
species as endangered. The proposal 
was published in the Federal Register on 
October 10,1990 (55 FR 41245).

Summary of Comments and 
Recommendations

In the October 10,1990, proposed rule 
and associated notifications, all 
interested parties were requested to 
submit factual reports or information 
that might contribute to the development 
of a final rule. Appropriate State
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agencies, county governments, Federal 
agencies, scientific organizations, and 
other interested parties were contacted 
and requested to comment. A 
newspaper notice announcing the 
Federal Register publication of the 
proposed rule was published in the 
Daily News Journal, Murfreesboro, 
Tennessee, on October 27,1990.

Two written responses to the 
proposed rule were received from 
private individuals during the comment 
period. One individual provided 
information on threats to the species 
and expressed support for the proposed 
addition of Guthrie’s ground-plum to the 
Federal list of endangered species. The 
other individual’s comments were 
nonsubstantive in nature. The 
information on threats to the species has 
been incorporated into this rule. The 
Tennessee Department of Conservation 
reiterated their support for the addition 
of Guthrie’s ground-plum in a letter 
received after the close of the official 
comment period.

Summary of Factors Affecting the 
Species

After a thorough review and 
consideration of all information 
available, the Service has determined 
that Guthrie’s ground-plum should be 
classified as an endangered species. 
Procedures found at Section 4(a)(1) of 
the Act (16 U.S.C. 1531 et seg.) and 
regulations (50 CFR Part 424) 
promulgated to implement these listing 
provisions were followed. A species 
may be determined to be an endangered 
or threatened species due to one or more 
of the five factors described in Section 
4(a)(1). These factors and their 
application to Astragalus bibullatus 
Barneby and Bridges (Guthrie’s ground- 
plum) are as follows:

A. The present or threatened 
destruction, modification, or curtailment 
of its habitat or range. The three known 
naturally occurring populations of 
Astragalus bibullatus are within a short 
distance of the rapidly growing middle- 
Tennessee city of Murfreesboro. 
Residential, commercial, and industrial 
development associated with this 
growth threatens to destroy or adversely 
modify the remaining habitat for the 
species. All of the lenown A. bibullatus 
locations are threatened by the 
encroachment of more competitive 
herbaceous vegetation and/or woody 
plants, such as cedar, that overshadow 
the species and compete for limited 
water and nutrients. Active management 
to reduce or eliminate this 
encroachment is required to ensure that 
the species continues to survive at all 
sites. Both the species and its habitat 
are vulnerable to livestock grazing, and

this factor is a threat to all populations. 
Direct destruction of habitat for 
commercial, residential, or industrial 
development; intensive right-of-way 
maintenance activities; off-road-vehicle 
traffic; and trash dumping are the most 
significant threats to the species at this 
time (Somers and Gunn 1990; Horn, in 
litt., 1990).

B. Overutilization for commercial, 
recreational, scientific, or educational 
purposes. Little or no commercial trade 
in Astragalus bibullatus is known to 
exist at this time, although a small 
private population is believed to have 
been artificially established by a local 
wildflower enthusiast. Collecting for 
scientific purposes, wildflower 
gardening, or as a novelty would pose a 
significant threat to this species since all 
three populations are very small and 
cannot support collection.

C. Disease or predation. Disease and 
predation are not known to be factors 
affecting the continued existence of the 
species at this time.

D. The inadequacy o f existing 
regulatory mechanisms. Astragalus 
bibullatus is listed as an endangered 
plant in Tennessee under that State’s 
Rare Plant Protection and Conservation 
Act of 1985. This protects the species 
from taking without the permission of 
the landowner or land manager. When 
the species is added to the Federal list 
of endangered and threatened species, 
additional protection from taking is 
provided by the Act when the taking is 
in violation of any State law, including 
State trespass laws. Protection from 
inappropriate commercial trade will also 
be provided.

E. Other natural or manmade factors 
affecting its continued existence. The 
only other additional factor that 
threatens Astragalus bibullatus is the 
extended drought condition that the 
species faced through the fall of 1988. 
This extremely dry weather may be 
responsible for the decline observed in 
population 2 and may have adversely 
affected the other populations. These 
conditions probably caused higher than 
normal mortality of mature plants and 
seedlings and, if they had continued to 
the present time, could have had an 
adverse effect on the survival of A. 
bibullatus. Under normal population 
levels, losses due to drought would not 
be expected to have a significant impact 
on the species. However, given the 
limited number of individuals in the 
known populations, drought-associated 
losses could cause the extirpation of the 
species from some sites or result in the 
species’ extinction.

The Service has carefully assessed the 
best scientific and commercial

information available regarding the past, 
present, and future threats faced by this 
species in determining to make this rule 
final. Based on this evaluation, the 
preferred action is to list Astragalus 
bibullatus as an endangered species.
The species is known to occur in only 
three small, geographically limited 
populations that are threatened by 
factors which could render the plant 
extinct throughout all or a significant 
portion of its range. The appropriate 
classification for such species is 
endangered, as defined in Section 3(6) of 
the Act. Critical habitat is not being 
designated for the reasons discussed 
below.

Critical Habitat

Section 4(a)(3) of the Act, as amended, 
requires that, to the maximum extent 
prudent and determinable, the Secretary 
designate critical habitat at the time the 
species is determined to be endangered 
or threatened. The Service finds that 
designation of critical habitat is not 
presently prudent for this species. The 
species is extremely rare, existing at 
only three locations. All populations are 
small, and the loss of even a few 
individuals to activities such as 
collection for scientific purposes or 
wildflower gardening could extirpate the 
species from its known locations. 
Taking, without permits, is prohibited by 
the Act from locations under Federal 
jurisdiction; however, none of the 
known populations are under Federal 
jurisdiction. Although the Tennessee 
Rare Plant Protection and Conservation 
Act of 1985 prohibits collection of 
Astragalus bibullatus without 
permission from the landowner, 
unlawful taking is difficult to enforce. 
Publication of critical habitat 
descriptions and maps would increase 
the vulnerability of the species without 
significantly increasing population. The 
owners and managers of all the known 
populations of Astragalus bibullatus 
have been made aware of the plant’s 
location and of the importance of 
protecting the plant and its habitat. No 
additional benefits would result from a 
determination of critical habitat. 
Therefore, the Service concludes that it 
is not prudent to designate critical 
habitat for Astragalus bibullatus.

Available Conservation Measures

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in
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conservation actions by Federal, State, 
and private agencies, groups, and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
States and requires that recovery 
actions be carried out for all listed 
species. The protection required of 
Federal agencies and the prohibitions 
against certain activities involving listed 
plants are discussed, in part, below.

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR part 
402. Section 7(a)(2) requires Federal 
agencies to ensure that activities they 
authorize, fund, or carry out are not 
likely to jeopardize the continued 
existence of a listed species or to 
destroy or adversely modify its critical 
habitat. If a Federal action may affect a 
listed species or its critical habitat, the 
responsible Federal agency must enter 
into formal consultation with the 
Service. All of the known populations of 
Astragalus bibullatus are on privately 
owned land with no known Federal 
involvement at present.

The Act and its implementing 
regulations found at 50 CFR 17.61,17.62, 
and 17.63 set forth a series of general 
prohibitions and exceptions that apply 
to all endangered plants. All trade 
prohibitions of Section 9(a)(2) of the Act, 
implemented by 50 CFR 17.61, Will 
apply. These prohibitions, in part, make 
it illegal for any person subject to the 
jurisdiction of the United States to 
import or export, transport in interstate 
or foreign commerce in the course of a 
commercial activity, sell or offer for sale

this species in interstate or foreign 
commerce, or to remove and reduce to 
possession the species from areas under 
Federal jurisdiction. In addition, for 
endangered plants, the 1988 
amendments (Pub. L. 100-478) to the Act 
prohibit the malicious damage or 
destruction on Federal lands and the 
removal, cutting, digging up, or 
damaging or destroying of endangered 
plants in knowing violation of any State 
law or regulation, including State 
criminal trespass law. Certain 
exceptions apply to agents of the 
Service and State conservation 
agencies. The Act and 50 CFR 17.62 and 
17.63 also provide for the issuance of 
permits to carry out otherwise 
prohibited activities involving 
endangered species under certain 
circumstances.

It is anticipated that few trade permits 
would ever be sought or issued because 
the species is not common in cultivation 
or in the wild. Requests for copies of the 
regulations on listed plants and inquiries 
regarding prohibitions and permits may 
be addressed to the Office of 
Management Authority, U.S. Fish and 
Wildlife Service, 4401 N. Fairfax Drive, 
room 431, Arlington, Virginia 22203 (703/ 
358-2104).

National Environmental Policy Act

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register on 
October 25,1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17
Endangered and threatened species, 

Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation.

Regulation Promulgation
Accordingly, part 17, subchapter B of 

chapter I, title 50 of the Code of Federal 
Regulations, is amended as set forth 
below:

PART 17—[AMENDED]
1. The authority citation for part 17 

continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99- 
625,100 Stat. 3500; unless otherwise noted.

2. Amend § 17.12(h) by adding the 
following, in alphabetical order under 
Fabaceae to the List of Endangered and 
Threatened Plants:..

§ 17.12 Endangered and threatened 
plants.
*  *  *  -k it

(h) * * *

Species

Scientific name Common name
Historic range Status When listed habitat ^utes3'

Fabaceae—Pea family:

Astragalus bibullatus......................... Guthrie’s ground-plum......................  U.S.A. (TN)......................................... E 437 NA NA
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Dated: September 6,1991.
Richard N. Smith,
Acting Director, Fish and Wildlife Service. 
[FR Doc. 91-23147 Filed 9-25-91; 8:45 am} 
BILLING CODE 4310-55-M

50 CFR Part 17
RIN 1018-AB52

Endangered and Threatened Wildlife 
and Plants; Determination of 
Endangered Status for the Plant 
Sisyrinchium dichotomum (White 
Irisette)
AGENCY: Fish and Wildlife Service, 
Interior.
a c t io n : Final rule.
SUMMARY: The Service list Sisyrinchium 
dichotomum (white irisette) as an 
endangered species under authority of 
the Endangered Species Act of 1973, as 
amended (Act). Sisyrinchium 
dichotomum is endangered primarily by 
suppression of natural disturbance, 
conversion of habitat for industrial/ 
residential development, encroachment 
by exotic species, trampling, and 
highway construction and 
improvements. This action implements 
Federal protection provided by the Act 
for Sisyrinchium dichotomum.
EFFECTIVE DATE: October 28,1991. 
a d d r e s s e s : The complete hie for this 
rule is available for inspection, by 
appointment, during normal business 
hours at the U.S. Fish and Wildlife 
Service, 100 Otis Street, room 224, 
Asheville, North Carolina 28801.
FOR FURTHER INFORMATION CONTACT:
Ms. Nora Murdock at the above address 
(704/259-0321 or FTS 872-0321). 
SUPPLEMENTARY INFORMATION:

Background
Sisyrinchium dichotomum, described 

by Eugene P. Bicknell (1899) from 
material collected in North Carolina, is a 
perennial herb. The dichotomously 
branching stems grow approximately 11 
to 20 centimeters tall. The basal leaves, 
usually pale to bluish green, are from 
one-third to one-half the height of the 
plant. The tiny (7.5 millimeters long) 
white flowers appear from late May 
through July in clusters of four to six at 
the ends of winged stems. The fruit of 
this species is a round, pale to medium 
brown capsule containing three to six 
round or elliptical black seeds (Bicknell 
1899, Hornberger 1987).

Sisyrinchium dichotomum is endemic 
to the upper piedmont of North Carolina, 
where it is currently known from four 
locations in Polk, Henderson, and 
Rutherford Counties. The species occur

on rich, basic soils probably weathered 
from amphibolite. It grows in clearings 
and the edges of upland woods where 
the canopy is thin and often where 
down-slope runoff has removed much of 
the deep litter layer ordinarily present 
on these sites.

White irisette is dependent upon some 
form of disturbance to maintain the 
open quality of its habitat Currently, 
artificial disturbances, such as power 
line and road right-of-way maintenance 
(where they are accomplished without 
herbicides and at a season that does not 
interfere with the reproductive cycle of 
this species), are maintaining some of 
the openings that may have been 
provided historically by native grazing 
animals and naturally occurring periodic 
fires.

Sisyrinchium dichotomum has always 
been known as a narrow endemic, 
limited to an area in North Carolina 
bounded by White Oak Mountain, 
Sugarloaf Mountain, and Chimney Rock. 
Two of the remaining populations are 
within highway rights-of-way—one 
maintained by the North Carolina 
Department of Transportation and one 
inside a commercial recreation area 
where roads are privately maintained.

A third population is within an area 
recently subdivided for residential 
development;.most of the plants in this 
latter population are also along private 
road rights-of-way, with some also being 
underneath power lines. Most of the 
fourth population is in an area adjacent 
to a secondary road. Colonies within 
these populations have been observed 
to be adversely impacted by road 
maintenance operations, erosion of 
steep roadbanks, natural succession due 
to suppression of disturbance, 
bulldozing as part of residential/ 
industrial development, complete 
removal of the tree canopy (this species 
appears to prefer thin shade rather than 
complete sun), and trampling by tourists 
and sightseers. The continued existence 
of Sisyrinchium dichotomum is 
threatened by these activities, as well as 
by herbicide use, highway expansion 
and improvements, and by 
encroachment of exotic species. Kudzu 
[Pueraria lobato), Japanese honeysuckle 
(Lonicera japónica}, and Microstegium 
vimineum are aggressive exotic weeds 
which threaten populations at all four 
sites.

Federal government actions on this 
species began with the publication of 
the February 21,1990, revised Notice of 
Review for Native Plants in the Federal 
Register (55 FR 6184), in which this 
species appeared as a category 2 
candidate for listing. Category 2 
comprises taxa for which information 
now in possession of the Service

indicates that proposing to list as 
endangered or threatened is possibly 
appropriate, but for which conclusive 
data on biological vulnerability and 
threats are not currently available to 
support proposed rules. Additional 
surveys recently have been conducted 
by Service and State personnel, and the 
Service now believes sufficient 
information exists to warrant listing 
Sisyrinchium dichotomum as 
endangered. Therefore, a proposal to 
that effect was published in the Federal 
Register on December 20,1990 (55 FR 
52191).
Summary of Comments and 
Recommendations

In the December 20,1990, proposed 
rule and associated notifications, all 
interested parties were requested to 
submit factual reports or information 
that might contribute to the development 
of a final rule. Appropriate State 
agencies, county governments. Federal 
agencies, scientific organizations, and 
other interested parties were contacted 
and requested to comment. A 
newspaper notice inviting public 
comment was published in the Tryon 
Bulletin (North Carolina) on January 9, 
1991.

Seven comments were received; all 
but one expressed support for the 
proposal. The North Carolina Farm 
Bureau Federation expressed concern 
that listing this species without 
designating critical habitat would result 
in undue restrictions on the use of 
agricultural pesticides in the State. The 
Service believes that the recent 
consultation with the Environmental 
Protection Agency has resulted in an 
effective program for protecting 
endangered species from pesticides 
without unduly restricting the 
commercial use of such chemicals. In 
addition, the white irisette does not 
occur in areas immediately adjacent to 
farmland or commercially managed 
forests. Critical habitat was not 
designated for this species (see “Critical 
Habitat” section of this rule) because it 
is exceedingly rare and attractive to 
collectors; publication and general 
distribution of site-specific maps could 
result in the further endangerment of 
these plants, especially at sites where 
only a few individuals remain,

Summary of Factors Affecting the 
Species

After a thorough review and 
consideration of all information 
available, the Service has determined 
that Sisyrinchium dichotomum should 
be classified as an endangered species. 
Procedures found at section 4(a)(1) of
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the Endangered Species Act (16 U.S.C. 
1531 et seq.) and regulations (50 CFR 
part 424) promulgated to implement the 
listing provisions of the Act were 
followed. A species may be determined 
to be an endangered or threatened 
species due to one or more of the five 
factors described in section 4(a)(1). 
These factors and their application to 
Sisyrinchium dichotomum (white 
irisette) Bicknell are as follows:

A. The present or threatened 
destruction, modification, or curtailment 
of its habitat or range. Sisyrinchium  
dichotomum has been and continues to 
be endangered by destruction or 
adverse alteration of its habitat. The 
species is a narrow endemic known 
from only four populations, each of 
which has been partially impacted by 
residential development, road 
maintenance activities, and trampling 
by tourists and sightseers. Most of the 
colonies in the four remaining 
populations are on roadsides. The 
Chimney Rock population, located 
within a commercial recreation area 
visited annually by hundreds of 
thousands of tourists, currently has less 
than 100 individuals remaining. The 
Pacolet River population has 
approximately 100 plants surviving, and 
approximately 200 plants remain at the 
Sugarloaf Mountain location. The White 
Oak Mountain population is the largest 
surviving population, with 
approximately 1,000 plants; this site was 
recently subdivided for residential 
development. All populations have 
apparently undergone considerable 
decline over the past 50 years, since 
Walker (North Carolina Natural 
Heritage Program 1990) described the 
species as “fairly common” here in 1942. 
Because of the proximity of this species’ 
populations to existing roads, it is 
extremely vulnerable to accidental 
destruction from road maintenance and 
improvement activities. Suppression of 
natural disturbance appears to be a 
problem for this species and will be 
discussed in detail under Factor E 
below.

B. Overutilization for commercial, 
recreational, scientific, or educational 
purposes. Sisyrinchium dichotomum is 
not currently a significant component of 
the commercial trade in native plants; 
however, with its attractive growth 
habit and unusual white flowers, the 
species has potential for horticultural 
use, and publicity could generate an 
increased demand by wildflower 
enthusiasts. Because of the species’ 
small and easily accessible populations, 
it is vulnerable to taking and vandalism 
that could result from increased 
publicity.

C. Disease or predation. Not known to 
affect this species at this time.

D. The inadequacy o f existing 
regulatory mechanisms. Sisyrinchium  
dichotomum is afforded legal protection 
in North Carolina by North Carolina 
General Statutes, §§ 106-202.122,106- 
202.19 (Cum. Sup. 1985), which provide 
for protection from intrastate trade 
(without a permit) and for monitoring 
and management of State-listed species; 
taking of plants without written 
permission of landowners is also 
prohibited. State prohibitions against 
taking are difficult to enforce and do not 
cover adverse alterations of habitat, 
such as exclusion of fire and other forms 
of natural disturbance. Although one 
site is registered with the North Carolina 
Natural Heritage Program as a State 
Natural Area, this designation is 
voluntary and not legally binding. The 
Endangered Species Act will provide 
additional protection and 
encouragement of active management 
for Sisyrinchium dichotomum.

E. Other natural or manmade factors 
affecting its continued existence. As 
mentioned in Factor A, many of the 
remaining populations are small in 
numbers of individual stems and in area 
covered by the plants. Of the four 
remaining populations, three have a 
combined total of less than 400 plants. 
Therefore, there may be low genetic 
variability within populations, making it 
more important to maintain as much 
habitat and as many of the remaining 
colonies as possible. Another threat to 
this species is the encroachment of 
aggressive exotics such as kudzu, 
Japanese honeysuckle, and 
Microstegium vimineum. All four 
populations are threatened by the 
invasion of these aggressive weeds.

Much remains unknown about the 
demographics and reproductive 
requirements of this species. Fire, or 
some other suitable form of disturbance, 
seems to be essential for maintaining 
the open habitat preferred by 
Sisyrinchium dichotomum. Fire 
suppression or lack of other periodic 
disturbance allows the canopy over 
these habitats to become too thick, 
shading out the Sisyrinchium  and its 
shade-intolerant associates. Removal of 
the litter layer by fire, flooding, or other 
means also seems to be essential to 
germination and survival of seedlings of 
this species. The current distribution of 
this species is ample evidence of its 
dependence on disturbance, with all four 
remaining populations being located 
close to roads, utility line rights-of-way, 
or trails.

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past,

present, and future threats faced by this 
species in determining to make this rule 
final. Based on this evaluation, the 
preferred action is to list Sisyrinchium  
dichotomum as endangered. With only 
four small populations remaining, all 
located in areas where they are 
vulnerable to extirpation from road 
maintenance/improvement activities or 
residential development, and, based 
upon its dependence on some form of 
active management, the species 
warrants protection under the Act. 
Endangered status seems appropriate 
because of imminent serious threats 
facing all four populations. According to 
Hornberger (1987), Sisyrinchium  
dichotomum has the most restricted 
range of all species of the genus found 
within the Southeastern United States, 
with only 11 collections having been 
made from 1902 through 1985. Critical 
habitat is not being designated for the 
reasons discussed below.

Critical Habitat

Section 4(a)(3) of the Act, as amended, 
requires that, to the maximum extent 
prudent and determinable, the Secretary 
designate critical habitat at the time the 
species is determined to be endangered 
or, threatened. The Service finds that 
designation of critical habitat is not 
prudent for Sisyrinchium dichotomum at 
this time. As discussed under Factor B in 
the “Summary of Factors Affecting the 
Species” section, Sisyrinchium  
dichotomum is vulnerable to taking, and 
taking prohibitions are difficult to 
enforce. Take is regulated by the Act 
with respect to endangered plants only 
in cases of (1) removal and reduction to 
possession from lands under Federal 
jurisdiction, or their malicious damage 
or destruction on such lands; and (2) 
removal, cutting, digging up, damaging, 
or destroying these plants in knowing 
violation of any State law or regulation, 
including State criminal trespass law.
All populations of Sisyrinchium  
dichotomum are located on private 
lands. Although the North Carolina 
General Statute prohibits collection of 
Sisyrinchium dichotomum without 
permission from the landowner, 
unlawful taking is difficult to enforce, 
and publication of critical habitat 
descriptions would make it more 
vulnerable, increasing enforcement 
problems for the State of North 
Carolina.

In addition, while listing under the Act 
increases the public’s awareness of the 
species' plight, it can also increase the 
desirability of a species to collectors. As 
stated previously, Sisyrinchium  
dichotomum is an attractive wildflower 
whose populations are located primarily
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along existing roadways, with one 
population located within a commercial 
recreation area visited by thousands of 
tourists annually. These sites are easily 
accessible. The species is extremely 
rare, existing at only four locations, and 
discovery and elimination of even one 
population would compromise the 
survival of the species. It also could be 
adversely affected by increased visits 
to, and associated trampling of. 
occupied sites as a result of critical 
habitat designation.

As discussed above, it would not now 
be prudent to determine critical habitat 
for Sisyrinchium dichotomum. The 
Federal and State agencies and 
landowners involved in protecting and 
managing the habitat of this species 
have been informed of the plant’s 
locations and the importance of its 
protection. Protection of this species’ 
habitat will be addressed through the 
recovery process and through the 
section 7 consultation process.
Available Conservation Measures

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in 
conservation actions by Federal, States, 
and private agencies, groups, and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
States and requires that recovery 
actions be carried out for all listed 
species. Such actions are initiated by the 
Service following listing. The protection 
required of Federal agencies and the 
prohibitions against certain activities 
involving listed plants are discussed, in 
part, below.

Section 7(a) of the A ct as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat if any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR part 
402. Section 7(a)(2) requires Federal 
agencies to ensure that activities they 
authorize, fund, or carry out are not 
likely to jeopardize the continued 
existence of a listed species or to 
destory or adversely modify its critical 
habitat If a Federal action may affect a

listed species or its critical habitat, the 
responsible Federal agency must enter 
into formal consultation with the 
Service.

Federal activities that could impact 
Sisyrinchium dichotomum and its 
habitat in the future include, but are not 
limited to, the following: Power line 
construction and certain types of 
maintenance/improvements, highway 
construction and certain types of 
maintenance/improvements, and 
permits for mineral exploration and 
mining. The Service will work with the 
involved agencies to secure protection 
and proper management of Sisyrinchium 
dichotomum while accommodating 
agency activities to the extent possible.

Hie Act and its implementing 
regulations found at 50 CFR 17.61,17.62. 
and 17.63 set forth a series of general 
prohibitions and exceptions that apply 
to all endangered plants. With respect to 
Sisyrinchium dichotomum, all trade 
prohibitions of section 9(a)(2) of the Act, 
implemented by 50 CFR 17.61, apply. 
These prohibitions, in part, make it 
illegal for any person subject to the 
jurisdiction of the United States to 
import or export the species, transport it 
in interstate of foreign commerce in the 
course of a commercial activity, sell or 
offer it for sale in interstate or foreign 
commerce, or remove and reduce the 
species to possession from areas under 
Federal jurisdiction. In addition, for 
endangered plants, the 1968 
amendments (Pub. L  100-478) to the Act 
prohibit the malicious damage or 
destruction of such plants on Federal 
lands and their removal, cutting, digging 
up, damaging, or destroying in knowing 
violation of any State law or regulation, 
including State criminal trespass law. 
Certain exceptions can apply to agents 
of the Service and State conservation 
agencies. The Act and 50 CFR 17.62 and 
17.63 also provide for the issuance of 
permits to carry out otherwise 
prohibited activities involving 
endangered species under certain 
circumstances.

It is expected that few trade permits 
would ever be sought or issued, since 
Sisyrinchium dichotomum is not 
common in cultivation or in the wild. 
Requests for copies of the regulations on 
listed plants and inquires regarding 
prohibitions and permits may be 
addressed to the Office of Management 
Authority, U.S. Fish and Wildlife 
Service, 4401 N. Fairfax Drive, room 432, 
Arlington, Virginia 22203 (703/358-2104).

National Environmental Policy Act

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register on 
October 25.1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17
Endangered and threatened species, 

Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation.
Regulation Promulgation

PART 17—[AMENDED)

Accordingly, part 17, subchapter B of 
chapter I, title 50 of the Code of Federal 
Regulations, is amended as set forth 
below:

1. The authority citation for part 17 
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 
1531-1544; 18 U.S.C. 4201-4245; Pub. L. 99- 
625,100 Stat. 3500; unless otherwise noted.

2. Amend § 17.12(h) by adding the 
following, in alphabetical order under 
family Iridaceae to the List of 
Endangered and Threatened Plants:

§ 17.12 Endangered and threatened 
plants.

ic * ★
(h)* * *
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Species
Historic Range Status When listed Special

rulesScientific name Common name habitat

Iridaceae—Iris family;
• *- • • * * •

Sisyrinchium diòhotomum-------------- White ¡risette....... ....... ....................... . U.SJL (NC)____________________ E 438 NA NAm * * • • # *

Dated: September 3,1991.
Richard N. Smith,
Acting Director, Fish and Wildlife Service. 
[FR Doc 91-23148 Filed 9-25-91; 8:45 am} 
BILLING COTE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 669
[Docket No. 910793-1223}

RIN 0648-AE17

Shallow-Water Reef Fish Fishery of 
Puerto Rico and the U.S. Virgin Islands

a g e n c y : National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
a c t io n : Final rule.

s u m m a r y : The Secretary of Commerce
(1) modifies scheduled changes in mesh 
size requirements, and (2) changes the 
requirements for degradable panels for 
fish traps in the shallow-water reef fish 
fishery, in accordance with the 
framework procedure of the Fishery 
Management Plan for the Shallow- 
Water Reef Fish Fishery of Puerto Rico 
and the U.S. Virgin Islands (FMP). This 
final rule prescribes minimum allowable 
mesh sizes for fish traps of (1) 1.5 inches 
(3.8 centimeters) for hexagonal mesh; (2)
1.5 inches (3.8 centimeters) for square 
mesh through September 13,1993; and 
(3) 2.0 inches (5.1 centimeters) for square 
mesh effective September 14,1993. The 
intended effect is to reduce adverse 
economic impacts on the industry while 
continuing the rebuilding program for 
the shallow-water reef fish resource, 
some species of which are.overfished. 
e ff e c t iv e  d a t e s : September 20,1991, 
except that § 669.24(a)(3) is effective 
September 20,1991, through September 
13,1993.
for f u r t h e r  in f o r m a t io n  c o n t a c t : 
Miguel Rolon, 809-753-6910. 
SUPPLEMENTARY INFORMATION: The 
shallow-water reef fish fishery is 
managed under the FMP, prepared by 
the Caribbean Fishery Management 
Council (Council), and its implementing 
regulations at 50 CFR part 669, under 
authority of the Magnuson Fishery

Conservation and Management Act 
(Magnuson Act). In accordance with the 
framework procedures in the FMP, the 
Council recommended changes to the 
mesh size and degradable panel 
requirements for fish traps used in the 
fishery.

Discussion of the framework 
procedure, background for the 
recommended changes, explanation of 
the proposed management measures, 
and analysis of the impacts of the 
proposed changes are included in the 
proposed rule (56 FR 41114, August 19, 
1991) and are not repeated here.

Comments and Responses
One comment was received during the 

public comment period, and is 
addressed below.

Comment: One comment was received 
from a commercial fishing company in 
St. Thomas, U.S. Virgin Islands, 
criticizing the September 14,1993, 
deadline for removal of 1.5-inch (3.8 
centimeter) square-mesh wire from the 
fishery. The commenter stated that 
square-mesh wire traps had a 4-year life 
expectancy, and documented its August 
28,1990, order of such wire. An 
exemption from the 2-year phase-out 
schedule was requested for fishermen 
with either previous orders or existing 
inventories of 1.5-inch (3.8 centimeter) 
square-mesh wire.

Response: According to information 
provided by the commenter, the order of
1.5-inch (3.8 centimeter) square mesh 
wire originated after public hearings 
held in St. Thomas, on April 6,1989, and 
on June 27,1989, at which the Council’s 
intent to eliminate use of the wire was 
announced. The fish trapping company, 
which received part of its order on 
December 31,1990, and the remainder 
on August 19,1991, was already 
informed that the Council intended to 
eliminate the 1.5-inch (3.8 centimeter) 
square mesh wire.

The alleged 4-year trap life 
expectancy is not supported by a recent 
survey of the U.S. Virgin Islands 
Department of Fish and Wildlife that 
indicated most traps made of vinyl- 
coated wire last only about 2 years 
because of loss and theft. The 
exemption suggested would favor those 
able to provide appropriate 
documentation of their investment in

square-mesh wire, in effect extending 
the phase-out timetable past the gear’s 
life expectancy. Continued use of the
1.5- inch (3.8 centimeter) wire by the 
exempted fishermen would cause 
additional resource waste and excessive 
fishing morality, thereby impeding 
rebuilding efforts.

During the phase-out period for the
1.5- inch (3.8 centimeter) square-mesh 
wire, the Council will pursue studies off 
Puerto Rico and the U.S. Virgin Islands 
to evaluate the effectiveness of various 
mesh sizes and configurations. 
Additional modifications may be 
required as a result of these studies.

The proposed rule is published as 
final with one clarification. In this final 
rule, the specification of “jute” as a 
means of attaching an escape panel to a 
fish trap is revised to read “jute twine.”

This final rule, in part, allows the use 
of fish traps with minimum mesh sizes 
smaller than 2.0 inches ((5.1 
centimeters). A requirement for a 
minimum mesh size of 2.0 inches (5.1 
centimeters) became effective 
September 14,1991. In this regard, this 
final rule is a substantive rule that 
relieves a restriction. Further, a delay in 
effectiveness of this final rule would 
prolong an unnecessary and confusing 
period during which interim minimum 
mesh size and escape panel 
requirements would apply. Accordingly, 
the Assistant Administrator for 
Fisheries, NOAA, finds that good cause 
exists under the Administrative 
Procedure Act (5 U.S.C. 553(d)(1)) to 
waive the 30-day delayed effectiveness 
of this final rule.

Other Matters

This action is authorized by the FMP 
and complies with E .0 .12291.

List of Subjects in 50 CFR Part 669

Fisheries, Fishing.
Dated: September 20,1991.

Samuel W. McKeen,
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service.

For the reasons set forth in the 
preamble, 50 CFR part 669 is amended to 
read as follows:
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PART 669—SHALLOW-WATER REEF 
FISH FISHERY OF PUERTO RICO AND 
THE U.S. VIRGIN ISLANDS

1. The authority citation for part 669 
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
2. In § 669.7, paragraphs (h) and (i) are 

revised to read as follows:

§669.7 Prohibitions.
♦  * * * ♦

(h) Use or possess in the EEZ a fish 
trap with a mesh size smaller than the 
minimum mesh sizes specified in
§ 669.24(a).

(i) Use or possess in the EEZ a fish 
trap that does not have the degradable 
panels specified in § 669.24(a).
* * * A *

3. In § 669.24, paragraph (a) is revised 
to read as follows:

§ 669.24 Gear limitations.
(a) Fish traps—(1) Mesh size. A fish 

trap used or possessed in the EEZ that 
has hexagonal mesh openings of bare 
wire must have a minimum mesh size of
1.5 inches (3.8 centimeters), in the 
smallest dimension measured between

centers of strands. A fish trap used or 
possessed in the EEZ that has 
rectangular mesh openings of bare wire, 
or that has bare wire mesh openings 
other than hexagonal or square, must 
have a minimum mesh size of 2.0 inches 
(5.1 centimeters), in the smallest 
dimension measured between centers of 
strands. A fish trap used or possessed in 
the EEZ that has mesh openings other 
than bare wire, such as plastic and 
coated-wire traps, must have a minimum 
mesh size of 2.0 inches (5.1 centimeters), 
in the smallest dimension of the 
opening, rather than between center of 
strands.

(2) Degradable panels. A panel must 
be located on each of two opposite sides 
of the trap, excluding the top, bottom, 
and side containing the trap entrance. 
The opening covered by the panel must 
measure not less than 8 inches (20.3 
centimeters) by 8 inches (20.3 
centimeters). The mesh size of the panel 
may not be smaller than the mesh size 
of the trap, and the panel must be 
attached to the trap with untreated jute 
twine with a diameter not exceeding Vs 
inch (.3 centimeter). An access door may 
serve as one of the panels, provided it is

on an appropriate side, it is hinged only 
at its bottom, and its only other 
fastening is by jute twine not exceeding 
Vs inch (.3 centimeter) in diameter at the 
top of the door so that the door will fall 
open when the jute twine degrades. Jute 
twine used to secure a panel may not be 
wrapped or overlapped.

(3) Interim exception. Paragraphs
(a)(1) and (a)(2) of this section 
notwithstanding, through September 13, 
1993, a fish trap that has rectangular 
mesh openings with a minimum mesh 
size of 1.5 inches (3.8 centimeters), in the 
smallest dimension measured between 
center of strands, may be used or 
possessed in the EEZ. The degradable 
panels on such a trap must cover an 
opening not less than 9 inches (22.9 
centimeters) by 9 inches (22.9 
centimeters), and the mesh of the panels 
may not be smaller than 2-inch (5.1- 
centimeter) square-mesh wire. The 
location and attachment of the panels 
must be as specified in paragraph (a)(2) 
of this section.
* * * * *

[FR Doc. 91-23144 Filed 9-20-91; 3:16 pm] 
BILUNG CODE 3510-22-M
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption o f the final 
rules.

OFFICE OF PERSONNEL 
MANAGEMENT

5 CFR Part 771

Agency Administrative Grievance 
System

AGENCY: Office of Personnel
Management.
a c t io n : Proposed rule.

SUMMARY: The Office of Personnel 
Management (OPM) is publishing for 
comment proposed amendments to 
regulations on the agency administrative 
grievance system (AGS). These changes 
are proposed following completion of a 
study by OPM of AGS’s  established 
under this authority and completion of a 
review by OPM of Government-wide 
policies on this subject. These changes 
are proposed with die intent of 
clarifying the scope and coverage of the 
AGS and simplifying the procedural 
requirements of die regulations while, at 
the same time, continuing to afford 
agencies considerable discretion in 
establishing and administering their 
grievance systems. The regulations 
describe the responsibilities and 
obligations of both the employee and the 
agency in resolving workplace disputes 
in a prompt and fair manner under 
AGS’s.
d a te s : Comments must be received on 
or before November 25,1991. 
a d d r e s s e s : Written comments may be 
sent or delivered to Marjorie A. Marks, 
Chief; Employee Relations Division; 
Office of Employee and Labor Relations; 
Office of Personnel Management; room 
7412; 1900 E Street, NW.; Washington,
DC 20415.
for f u r t h e r  in f o r m a t io n  c o n t a c t : 
Gary D. Wahlert (202) 606-2920 or FTS 
266-2920.
supplem entary  in fo r m a tio n :

L Background
In 1979, following enactment of the 

Civil Service Reform Act of 1978, OPM 
extensively revised its Governmentwide

regulations on the AGS to afford 
agencies more discretion and latitude in 
establishing their systems by eliminating 
or modifying many of the prescriptions 
and proscriptions long associated with 
that system. The AGS is primarily 
available to those employees in the 
Federal workforce who are not members 
of collective bargaining units 
established under chapter 71 of title 5 of 
the United States Code. Currently, over 
60% of all employees are in such units. 
Recently, OPM completed a study of 
AGS’s to  determine whether they 
conform to regulatory requirements and 
the fundamental precepts that grievance 
systems be prompt, fair, and free from 
recrimination. The study found that the 
process is working reasonably well; 
however, some current and potential 
problems with the system were 
identified. For example, the study found 
that some agency employees do not fully 
understand or trust the system and 
thereby tend not to use it to resolve 
concerns about their employment 
situation. The study also found some 
problems concerning the prompt 
consideration and resolution of 
grievances in some situations and that 
agencies seldom evaluate their systems 
to determine how well they are working. 
In addition, inquiries from agencies and 
employees indicate that some 
modifications of Govemmentwide 
regulations are needed.

Accordingly, OPM reviewed the 
policies in Part 771 and has concluded 
that with certain changes the AGS can 
be a more effective component of the 
Federal Government’s overall dispute 
resolution system. As discussed below, 
OPM is proposing a variety of changes 
which are intended to clarify coverage 
of the AGS, clarify the obligations and 
responsibilities of agencies and 
employees under the AGS, and meet the 
objective of improving employee 
confidence in the AGS,

OPM strongly encourages managers, 
supervisors, employees, and their 
representatives to make efforts to 
prevent and/or seek early, informal 
resolution of disputes. Informal and 
alternative means of dispute prevention 
and resolution (e.g., supervisory- 
employee counseling, mediation, and 
settlement) can work to facilitate 
prompt identification and discussion of 
problems and often lead to mutually 
satisfactory resolutions of issues 
without incurring the time and expense

of grievances, appeals, or other formal 
means of dispute resolution. OPM also 
encourages agencies to use the 
flexibilities in the AGS to design 
internal redress and reconsideration 
processes appropriate to the issues in 
dispute. In any event, the agency 
remains responsible for resolving 
disputes submitted to the AGS by its 
employees.

II. Definitions and Coverage

A. Definitions

OPM proposes to clarify the definition 
of an “employee” by describing which 
employees (and former employees) are 
covered by the AGS. The definition of 
“grievance” is clarified by cross- 
referencing that section of the 
regulations which describes subject 
matters that are not proper bases for 
grievances. The definition of “grievance 
files” would also be clarified by more 
thoroughly itemizing the types of 
materials contained in such files, e.g., to 
include the report of a fact-finder when 
fact-finding is used. Finally, OPM 
proposes to clarify the definition of 
“personal relief’ which can be 
requested when a employee files a 
grievance by dropping the current 
regulation’s requirement that such relief 
must directly benefit the grievant. In this 
regard, the raising of a direct and 
(implied) indirect benefits dichotomy 
contained in the current regulations is 
inherently confusing and detracts from 
the key policy that the relief must 
benefit the grievant personally. OPM 
believes that clarification of these 
definitions will better explain key terms 
used in the AGS and help reduce 
unintended misunderstandings and 
restrictions about the circumstances 
under which an employee may file a 
grievant».

B. Coverage (General)

Several changes are being proposed to 
clarify which categories of employees 
and types of matters are covered/not 
covered by AGS’s and where agencies 
can exercise discretion in extending 
coverage under their AGS’s. In addition, 
the proposed regulations seek to 
simplify the process of determining 
which types of employees and matters 
are covered by consolidating the 
discussion of coverage requirements in 
clearly designated subsections. Finally, 
OPM proposes to permit individual
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agencies, based on their unique 
missions, needs, and employee relations 
programs, *o seek OPM approval of 
exceptions to coverage requirements 
pertaining to employees and/or matters 
under part 771. OPM would carefully 
consider each such request on an 
individual basis, taking into account an 
agency’s needs, objectives, 
circumstances, and rationale for seeking 
the exception.

1. Agency Coverage
OPM proposes to simplify the 

description of agencies covered by the 
regulations by identifying both covered 
agencies and excluded agencies in one 
consolidated section, 771.103. In 
addition, OPM proposes to exclude the 
Administrative Office of the United 
States Courts from coverage of the AGS. 
This proposed change is based on the 
Administrative Office of the United 
States Courts Personnel Act of 1990, 
Public Law 101-474, October 30,1990, 
which created a separate personnel 
management system for that 
organization. No other changes are 
being proposed to those covered/non- 
covered agencies as reflected in current 
regulation.

2. Employee Coverage
Both covered and non-covered types 

of employees are likewise identified in 
one consolidated section, 771.104. The 
proposed regulations clarify that 
although the AGS. is primarily a system 
for the resolution of disputes involving 
current nonbargaining unit employees, 
agencies may (but are not obligated to) 
extend coverage to some members of 
bargaining units. In this regard, the 
proposed regulations would clarify the 
current management flexibility to make 
the AGS available to bargaining unit 
employees to grieve matters which 
cannot be grieved under a negotiated 
grievance procedure established under 
section 7121 of title 5, United States 
Code (and which are otherwise 
grievable under the AGS). In keeping 
with the policy that the AGS is primarily 
a system for current employees, OPM 
proposes to narrow the provision in the 
current regulations that permits 
coverage of applicants for employment. 
Here, OPM proposes to limit the 
permissive coverage of applicants to 
only reinstatement and transfer eligibles 
applying for jobs advertised under a 
merit promotion program. While 
individuals in this category typically are 
not current employees of the agency 
advertising the job, they are current 
employees in other agencies (or former 
employees).

3. Subject-matter Coverage
Discussion of subject-matter coverage 

is also consolidated in one section, 
771.105.

OPM is proposing that a limited 
number of matters critical to 
management’s needs to function 
efficiently should continue to be 
mandatorily excluded from coverage of 
the AGS. Included in this category are 
matters concerning the formulation of 
agency policies, decisions on employee 
selections and promotions, actions to 
separate or terminate employees serving 
in probationary or trial periods, pay 
decisions, and the composition of 
employee performance elements and 
standards. In addition, OPM is 
proposing to include in this category 
agency decisions concerning recruitment 
bonuses, relocation bonuses, retention 
allowances, and supervisory 
differentials. Also in this category, OPM 
is clarifying that the failure of a Senior 
Executive Service (SES) appointee to be 
recertified and the conditional 
recertification of an SES career 
appointee are not grievable matters.

OPM believes, however, that some 
decisions regarding which matters 
should be covered by AGS’s are best left 
to the discretion of individual agencies, 
given their missions, needs, and 
employee relations programs. 
Accordingly, OPM is proposing that 
agencies be granted discretion to decide 
whether to extend coverage on matters 
in dispute which relate to the geographic 
reassignment of employees (current 
policy does not afford discretion to 
cover such matters). Also included in 
this discretionary category is the matter 
where the employee has previously filed 
a complaint or other challenge in 
another review, reconsideration, or 
other dispute resolution process within 
the agency. Another matter relates to 
actions separating or terminating 
employees in situations not specifically 
excluded from coverage under the AGS. 
These could be covered by the AGS at 
the agency’s discretion. In each of these 
discretionary subject-matter areas, an 
agency is free to decide to what extent 
each matter is covered by its AGS, i.e., 
all of a matter or just an aspect of it. 
Finally, OPM proposes additional 
flexibility for agencies by affording them 
the opportunity to request that OPM 
approve coverage under their AGS’s of 
specific matters that would otherwise be 
excluded by the regulations.

a. Probationary or trial periods. An 
agency’s review of employee 
performance or conduct during 
probationary or trial periods amounts to 
an extension of the examining process 
wherein agencies bear significant

responsibility for making critical 
decisions to retain or not retain 
employees based on the demonstrated 
skills, abilities, and other factors 
relating to job performance and/or 
conduct. In this regard, 5 CFR Part 315 
states that “(t)he agency shall utilize the 
probationary period as fully as possible 
to determine the fitness of the employee 
and shall terminate his services during 
this period if he fails to demonstrate 
fully his qualifications for continued 
employment.” Consistent with the basic 
purpose of these appointments and case 
law issued by the courts (which has 
consistently held that probationary and 
trial period employees in the 
competitive and excepted service do not 
have rights to seek review of agency 
decisions to terminate their employment 
because of performance or conduct 
deficiencies), OPM is proposing to 
exclude from AGS coverage actions 
taken by agencies to separate or 
terminate such employees. With regard 
to separations or terminations after the 
completion of a probationary or trial 
period, the proposed regulations 
continue to permit affected employees 
access to the AGS to the extent that 
they do not have third party appeal to 
grievance rights outside the agency.

b. Expiration dates o f temporary 
personnel actions. With respect to the 
expirations of temporary and limited 
time appointments and promotions on 
pre-established dates, OPM is clarifying 
that such actions are not subject to- 
review under the AGS. This position is 
consistent with Governmentwide policy 
in parts 432 (Reduction in Grade and 
Removal Based on Unacceptable 
Performance) and 752 (Adverse Actions) 
which excludes the expiration of 
appointments/promotions actions from 
procedural and appellate coverage and 
recognizes that termination of 
appointments on their expiration dates 
involves a nondisciplinary action based 
on preestablished conditions of 
employment known and agreed to by 
the employees affected.

III. Procedures

Under OPM’s proposed regulations, 
agencies would continue to have a great 
deal of flexibility to establish AGS 
procedures best suited to resolving the 
disputes at issue. Thus, under the 
proposed regulations, a single, uniform 
AGS could be established for the entire 
agency or the agency could establish 
different procedures for different types 
of matters, as long as each procedure 
complied with the basic procedural and 
coverage requirements in part 771. OPM 
believes that prudent exercise of 
discretion by agencies in establishing
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procedures will help achieve the 
objective of having grievance systems 
that work fairly and efficiently to 
resolve disputes.

OPM is proposing limited changes in 
the procedural requirements for 
establishing and administering AGS’s as 
follows:
A. Prompt Consideration

The requirement for the prompt 
consideration of grievances is clarified 
so that each agency’s grievance system 
would include either reasonable overall 
time frames for processing grievances or 
time frames assigned to each individual 
step in the grievance process, or both— 
as determined appropriate by the 
agency. OPM is hopeful that establishing 
time frames in this manner will 
contribute to more efficient and timely 
processing of grievances and will help 
enhance employee perceptions of the 
AGS as a fair and responsive means for 
resolving workplace disputes.

B. Fact-finding, Hearings, and Other 
Means o f Gathering and Assessing 
Dispute-related Information

Employee perceptions of the efficacy 
and fairness of the AGS can be 
enhanced by the manner in which the 
AGS utilizes fact-finding, hearings, and 
other means of gathering and assessing 
information pertaining to the dispute at 
hand. In this regard, the proposed 
regulations have retained the flexibility 
for agencies to utilize various means to 
gather and assess information. OPM 
believes that agencies are best suited to 
determine whether, when, and in what 
manner faGt-finding and other 
information gathering and assessment 
means should be utilized. In this regard, 
OPM is clarifying that hearings and 
other means of gathering and assessing 
information may be used, but are not 
required, as part of the fact-finding 
process.

In addition, OPM proposes to clarify 
that fact-finders or other persons who 
are conducting a hearing .or utilizing 
other means for obtaining and assessing 
dispute-related information cannot be 
subordinate to an agency official 
involved in a grievance unless that 
official is the head of the agency activity 
concerned. Further, OPM is clarifying 
that agencies would not be obligated to 
obtain “outside” fact-finders when a 
grievance is filed against the head of the 
agency activity.

C. Grievance Decisions
OPM proposes to retain the current 

requirement that an agency issue a 
written decision whenever it received a 
written grievance from its employees. In 
addition, OPM believes that employees’

perceptions of the AGS’s fairness can be 
enhanced if decisions on whether or not 
to grant personal relief are not made by 
individuals against whom the grievance 
is filed or who have been involved in 
making or influencing a decision 
regarding the matter(s) being grieved. 
Accordingly, OPM proposes to clarify its 
regulations to require that final written 
decisions must be made by an 
individual who is at a higher 
organizational level than anyone 
involved in the grievance (unless the 
individual involved is the head of the 
agency activity concerned) and who has 
not previously been involved in making 
or influencing a decision regarding the 
matter(s) being grieved. An agency 
activity in this context would include an 
organizational entity or geographical 
subdivision of an agency,

D. Grievance Files
Current regulations require 

establishing a grievance file only when 
fact-finding is used. However, OPM 
believes that files should be established 
whenever a written grievance is filed, 
whether or not fact-finding is utilized. 
This will help ensure that obligations 
under the Privacy Act calling for 
agency-specific systems of records 
covering grievance matters are met, that 
files are available as resource material 
for enhancing the fair resolution of 
individual grievances, and that data is 
available for the effective review and 
evaluation of AGS’s. Maintenance of 
appropriate grievance files should also 
enhance employees’ perceptions of 
fairness and openness regarding the 
AGS. Accordingly, OPM proposes that 
grievance files be established in all 
cases where written grievances are filed 
by employees. While agencies may 
choose to establish files in all cases— 
written or unwritten grievances—OPM 
believes that a requirement to establish 
files in all cases, including those where 
grievances are informally raised, may 
impose an undue burden on some 
agencies and may undermine efforts to 
resolve informally employee-employer 
disputes.
E. Cancellation/Suspension of 
Grievance

OPM believes that grievance 
processing and dispute resolution can be 
expedited by the timely elimination of 
duplicative or overlapping grievances, 
grievances filed over unauthorized 
matters, grievances not specifying 
appropriate personal relief, and 
grievances not actively pursued by the 
grievant within established time frames 
and procedures. To help accomplish 
this, OPM proposes to replace section 
771.303 of the current regulations

concerning employee obligations to 
comply with established AGS 
procedures, timeframes, etc. with a new 
section, 771.203, which clarifies the 
conditions under which agencies may 
cancel or temporarily suspend 
processing of inappropriate grievances. 
Elimination of duplicative and 
unauthorized grievances should enhance 
the timely and effective resolution of 
disputes.

IV. Review of Grievance Systems by 
Agencies and OPM

OPM proposes to add a new § 771.204 
concerning the obligation of agencies to 
periodically evaluate their AGS’s. In this 
regard, the OPM study of AGS’s found 
that most systems had not been 
evaluated in the last five years and that 
the lack of periodic evaluation may have 
contributed, in some cases, to problems 
with timeliness or perceptions of 
fairness. OPM believes that such 
reviews and evaluations are important 
because they can determine how well 
grievance systems are working, point to 
needed changes, and help ensure agency 
accountability in exercising their 
considerable discretion in establishing 
and administering AGS’s. As stated in 
§ 771.205, OPM also will continue to 
monitor AGS’s under OPM’s general 
oversight responsibilities for improving 
personnel management in the Federal 
sector.
E .0 .12291, Federal Regulation

OPM has determined that this is not a 
major rule as defined under section 1(b) 
of E .0 .12291, Federal Regulation.

Regulatory Flexibility Act
I certify that this regulation will not 

have a significant economic impact on a 
substantial number of small entities 
because it applies only to Federal 
employees.

List of Subjects in 5 CFR Part 771
Administrative practice and 

procedure; Government employees.
U.S. Office of Personnel Management. 
Constance Berry Newman,
Director.

Accordingly, OPM proposes to revise 
part 771 of title 5 of the Code of Federal 
Regulations to read as follows:

PART 771— AGENCY  
ADM INISTRATIVE GRIEVANCE  
SYSTEM

Subpart A—General 

Sec.
771.101 Purpose.
771.102 Definitions.
771.103 Agency coverage.
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Sec.
771.104 Employee coverage.
771.105 Grievance coveraga
Subpart B—Establishment and 
Administration of the Agency 
Administrative Grievance System
771.201 Establishment and publication.
771.202 Criteria.
771.203 Cancellation/suspension of 

grievance.
771.204 Review by the agency.
771.205 Review by the Office of Personnel 

Management
Authority: 5 U.S.C. 1302,3301.3302,7301; 

E.O. 9830, 3 CFR1943-1948 Comp., pp. 606- 
624; E .0 .11222, 3 CFR 1965-1969 Comp., p. 
306.

Subpart A—General

§ 771.101 Purpose.
The purpose of the agency 

administrative grievance system is to 
provide a fair, equitable, and timely 
forum for internal review and resolution 
of disputes on employment-related 
matters arising within Federal agencies. 
This part sets forth requirements for the 
establishment and administration of 
agency administrative grievance 
systems.

§ 771.102 Definitions.
In this part:
(a) A bargaining unit em ployee means 

an employee included in an appropriate 
exclusive bargaining unit as determined 
by the Federal Labor Relations 
Authority.

(b) An employee, as defined by 
section 2105 of title 5, United States 
Code, means a current employee of an 
agency but does not include those 
employees excluded by § 771,104{b} of 
this subpart. A former employee of an 
agency is an employee under this 
subpart provided the employee can be 
given a remedy consistent with law.

(c) A grievance means a request by an 
employee, or by a group of employees 
acting as individuals, for personal relief 
in a matter of concern or dissatisfaction 
not excluded by § 771.105(b) of this 
subpart which is subject to the control 
of agency management and relates to 
the employment of the employee(s).

(d) A grievance file means a separate 
file which contains all documents or 
copies of documents related to the 
grievance, including but not limited to, 
the written grievance filed by the 
employee(8), any statements of 
witnesses, records or copies thereof, the 
report of a hearing if one is held, the 
report of a fact-finder when fact-finding 
is used, statements made by the parties 
to the grievance, and the agency’s 
decision.

(e) Personal relief means a specific 
remedy benefitting the grievantfs) and

may not include disciplinary action or 
othei action affecting another employee^

§771.103 Agency coverage.
(a) Agencies covered. This part 

applies to the executive agencies and 
military departments as defined by 
sections 102 and 105 of title 5, United 
States Code, and to those organizational 
units of the legislative and judicial 
branches having positions in the 
competitive service.

(b) A gencies excluded. This part does 
not apply to the Central Intelligence 
Agency, the Federal Bureau of 
Investigation, the Defense Intelligence 
Agency, the National Security Agency, 
the Nuclear Regulatory Commission, the 
Tennessee Valley Authority, the Postal 
Rate Commission, the U.S. Postal 
Service, and the Administrative Office 
of the United States Courts.

§ 771.104 Employee coverage.
fa) Required em ployee coverage. This 

part covers nonbargaining umf 
employees unless they are excluded by 
operation of paragraph (b) of this 
section.

(b\ Employees excluded. This part 
does not apply to the following 
employees:

(1) Noncitizens appointed under Civil 
Service Rule VIII, § 8.3 of this title;

(2) Aliens appointed under section 
1471(5) of title 22, United States Code;

(3) Individuals paid from funds as 
defined in section 2105(c) of title 5 or 
section 4202(5) of title 38, United States 
Code;

(4) Physicians, dentists, nurses, or 
other employees appointed under 
chapter 73 of title 38, United States 
Code;

(5) Members of the Foreign Service of 
the United States covered under the 
Foreign Service Grievance System as 
defined by the Foreign Service Act of 
1980; or

(6) Other categories of employees as 
recommended by the head of the agency 
concerned and approved by the Office 
of Personnel Management.

(c) Discretionary coverage. An agency 
may extend coverage of this part tor

(1) Bargaining unit employees under 
the following circumstances:

(1) Where no negotiated grievance 
procedure is in effect, or

(ii) Where a  negotiated grievance 
procedure does not cover the matter at 
issue by operation of law or agreement 
of the agency and the exclusive 
bargaining representative;

(2) Reinstatement and transfer 
eligibles applying for a position under a  
merit promotion program; and

(3) Employees excluded by paragraph 
■ (b) of this section when recommended

by the head of the agency concerned 
and approved by the Office of Personnel 
Management (when in accordance with 
law).

§ 771.105 Grievance coverage.
(a) Matters covered. Except as 

provided in paragraphs (b) and (c) of 
this section* this part applies to any 
matter of concern or dissatisfaction 
(grievance) relating to the employment 
of an employee which is subject to the 
control of agency management, 
including any matter on which an 
employee alleges that coercion, reprisal, 
or retaliation has been practiced against 
him or her for filing a grievance under 
this part. Subject to the approval of 
CMPM, and consistent with law, the head 
of an agency may request that matters 
excluded by paragraph (b) of this 
section be covered by that agency’s 
administrative grievance system.

(b) Matters excluded. This part does 
not apply to the following matters:

(1) The content of established agency 
regulations and policy;

(2) A matter which the employee may 
grieve under a negotiated grievance 
procedure established under section 
7121 of title 5, United States Code, or in 
which the employee is entitled to file an 
appeal or other formal challenge for 
which the following organizations have 
authority to grant a remedy: The U.S. 
Merit Systems Protection Board, the U.S. 
Office of Personnel Management, or the 
Equal Employment Opportunity 
Commission;

(3) Nonselection for promotion from a 
group of properly ranked and certified 
candidates or failure to receive a 
noncompetitive promotion;

(4) A preliminary warning notice of an 
action which, if effected, would be 
covered under the grievance system or 
excluded by paragraph (b)(2) of this 
section;

(5) The performance evaluation of a 
Senior Executive Service (SES) 
appointee under subchapter II of chapter 
43 of title 5, United States Code; the 
reassignment of an SES appointee 
following the appointee’s receipt of an 
unsatisfactory rating under section 4314 
of title 5, United States Code; the return 
of an SES career appointee to the 
General Schedule or another pay system 
during the one year period of probation 
or for less than fully successful 
executive performance under section 
3592 of title 5, United States Code, or for 
failure to be recertified under section 
3393a of title 5, United States Code; the 
conditional recertification of an SES 
career appointee under section 3393a of 
title 5, United States Code; or the 
termination of an SES career appointee
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during probation for unacceptable 
performance under subpart D of part 359 
of this title;

(6) A separation or termination of an 
employee serving in a probationary or 
trial period;

(7) The substance of elements and 
performance standards;

(8) The granting of, failure to grant, or 
the amount of an award granted under 
part 430, subpart E; the granting of, 
failure to grant, or the amount of an 
award granted under part 451; the 
adoption of or failure to adopt an 
employee suggestion or invention under 
Part 451; the granting of or failure to 
grant an award of the rank of 
meritorious or distinguished executive to 
an SES career appointee under section 
4507 of title 5, United States Code and 
part 451, subpart B, of this chapter, the 
granting of, failure to grant, or the 
amount of a performance award for an 
SES career appointee under section 5384 
of title 5, United States Code, and part 
534, subpart D, of this chapter; or the 
receipt of or failure to receive a quality 
salary increase under section 5336 of 
title 5, United States Code;

(9) A decision to grant or not to grant 
a general increase, merit increase, or 
performance award under the 
Performance Management and 
Recognition System; a decision to grant 
or not to grant a Senior Executive 
Service pay rate increase; a decision to 
grant or not to grant a pay rate increase 
under section 5376 of title 5, United 
States Code, and part 534, subpart E; or 
a decision on the granting of or failure to 
grant cash awards or honorary 
recognition under 5 U.S.C. chapter 54 
and part 540 of this chapter;

(10) The payment of, failure to pay, or 
the amount of a recruitment bonus, a 
relocation bonus, a retention allowance, 
or a supervisory differential under part 
575 of this title;

(11) The expiration of a temporary or 
term appointment or promotion, or a 
Senior Executive Service limited 
emergency or limited term appointment, 
on the date specified as a condition of 
employment at the time the appointment 
or promotion was made; and

(12) Other matters as recommended 
by the head of the agency involved and 
approved by the Office of Personnel 
Management.

(c) Discretionary matters. This part 
does not apply to the following matters 
unless the agency extends coverage to 
any aspect of them:

(1) An action taken in accordance 
with the terms of a formal agreement 
voluntarily entered into by an employee 
which:

(i) Assigns the employee from one 
geographical location to another or

(ii) returns an employee from an 
overseas assignment;

(2) A separation or termination action 
not covered by paragraph (b) of this 
section; and

(3) A matter in which the employee 
files a complaint or other challenge 
under another review, reconsideration, 
or dispute resolution process within the 
agency.

Subpart B—Establishment and 
Administration of the Agency 
Administrative Grievance System

§ 771.201 Establishment and publication.
(a) Establishment. Each agency 

covered by this part shall establish and 
administer an agency grievance system 
in accordance with the criteria in
§ 771.202 of this subpart.

(b) Publication. Each agency shall 
publish and make available to 
employees copies of its administrative 
grievance procedure.

§771.202 Criteria.
The following criteria shall govern the 

establishment and administration of an 
agency administrative grievance system:

(a) Informal and voluntary resolution 
of employment-related disputes to the 
extent deemed appropriate by the 
agency using such means as counseling, 
mediation, or settlement;

(b) Prompt consideration of individual 
grievances, including setting of 
reasonable time frames for overall 
processing of a grievance and/or for 
each step in the grievance procedure;

(c) Procedures appropriate for the 
matter being grieved which provide the 
employee a reasonable opportunity to 
present a grievance and receive fair 
consideration of the matter grieved, 
including (at the agency’s discretion) 
fact-finding, hearings, and other means 
of obtaining and assessing information 
pertaining to the dispute at hearing, or 
other official responsible for obtaining 
and/or assessing dispute-related 
information must be one who has not 
been involved in the matter being 
grieved or in the grievance itself, and is 
not subordinate to any official who 
recommended, advised, made a decision 
on, or who otherwise is or was involved 
in the matter being grieved or the 
grievance itself, unless the official is the 
head of the agency activity.

(d) Assurance to the grievant of:
(1) Freedom from restraint, 

interference, coercion, discrimination, or 
reprisal in presenting a grievance;

(2) The right to be accompanied, 
represented, and advised by a 
representative of his or her own 
choosing, except that an agency may 
disallow the choice of an individual as a

representative which would result in a 
conflict of interest or position, which 
would conflict with the priority needs of 
the agency, or which would give rise to 
unreasonable costs to the Government;

(3) A reasonable amount of official 
time to present the grievance if the 
employee is otherwise in a duty status; 
and

(4) The right to communicate with the 
servicing personnel office or its 
equivalent.

(e) Assurance to the grievant’s 
representative of:

(1) Freedom from restraint, 
interference, coercion, discrimination, or 
reprisal in presenting a grievance; and

(2) A reasonable amount of official 
time to present the grievance if the 
representative is an employee of the 
agency and is otherwise in a duty status.

(f) Establishment of a grievance file 
whenever a written grievance is filed. 
Upon request, the grievance file shall be 
made available to the grievant and/or 
his or her representative for review.

(g) Whenever a written grievance is 
filed, an agency official shall issue the 
grievant a written decision. The written 
decision shall give the reasons for 
granting or not granting the personal 
relief requested.

(h) Issuance of a written decision 
shall be by an agency official at a higher 
level than any agency employee 
involved in making or influencing a 
decision regarding the matter(s) being 
grieved or the grievance itself or any 
agency employee having a direct 
interest in the outcome of the grievance, 
except when the official involved is the 
head of the agency activity.

§ 771.203 Cancellation/suspension of 
grievance.

An agency, as authorized below, may 
cancel or temporarily suspend 
processing of a grievance or a portion of 
a grievance:

(a) At the grievant’s request (cancel 
the grievance or suspend processing the 
grievance as requested);

(b) If a grievant is an employee 
excluded from coverage by operation of 
§ 771.104 of this part or if the matter(s) 
at issue is excluded from coverage by 
operation of § 771.105 of this part 
(cancel the grievance if the employee is 
excluded, cancel the portion of the 
grievance containing excluded matters);

(c) For failure of the grievant to 
provide sufficient detail to clearly 
identify the matter being grieved or 
specify the personal relief requested 
(cancel the grievance or suspend 
processing the grievance until the 
deficiency is corrected);



48762 Federal Register /  Vol. 56, No» 187 f  Thursday, September 26, 1991 /  Proposed Rules

(d) Where the grievant requests that 
disciplinary or other detrimental action 
be taken against another employee 
(cancel the improper portion of the 
grievance);

(e) For failure of the grievant to 
comply with the appropriate time frames 
and procedures provided in the agency’s 
grievance system (cancel the grievance 
if time frames are not met or, if other 
procedural defiriencyfs), cancel Hie 
grievance or suspend processing the 
grievance until the deficiency is 
corrected); or

(f) When the grievant has previously 
filed or later files a formal appeal, 
complaint, or other challenge on the 
same matter under another formal 
dispute resolution process identified in 
§ 771.105(b)(2) or 771.105(c)(4) of this 
part (cancel that portion of the 
grievance pending or resolved in 
another process).

771.204 Review by the agency.
An agency shall periodically evaluate 

its administrative grievance system to 
ensure that it is meeting the purpose and 
requirements of this part.

§ 771.205 Review by the Office of 
Personnel Management.

The Office of Personnel Management 
shall review from time-to-time agency 
administrative grievance systems 
established and administered under this 
part to determine whether the systems 
meet the purpose and requirements of 
this part. The Office shall require 
corrective action to bring a system 
which fails to meet the purpose and 
requirements into conformity. The Office 
does not act on a request to review a 
decision on an individual grievance.
[FR Doc. 91-23197 Filed 9-25-91; 8:45 am) 
BILUNG CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 920
[Docket No. FV-91-2841

Kiwifruit Grown in California;
Proposed Rule to Revise Size, Pack, 
and Inspection Requirements

a g e n c y : Agricultural Marketing Service, 
USDA.
a c t io n : Proposed rule.

SUMMARY: This proposed rule would 
eliminate the "well filled” requirement 
for all containers of California kiwifruit 
except trays. The size designations for 
kiwifruit packed in volume-filled 
containers would also be changed.

Currently, size designations for volume- 
filled containers are defined in terms of 
numerical counts per 8-pound sample. 
The proposed change would permit the 
weight of individual samples to be up to 
4 ounces less than the specified 8 
pounds. This proposed change would 
also have the effect of relaxing the size 
requirement Finally, this proposal 
would extend the time period for which 
inspection certificates remain valid from 
December 1 to December 15 of each 
year. These proposed actions could 
result in reduced packing costs.
DATES: Comments must be received by 
October 28,1991.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal to: Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96458, room 2525- 
S; Washington, DC 20090-6456. Three 
copies of ail written material shall be 
submitted, and they will be made 
available for public inspection at the 
Office of the Docket Clerk during regular 
business hours. All comments should 
reference the docket number and the 
date and page number of this issue of 
the Federal Register.
FOR FURTHER INFORMATION CONTACT: 
Caroline C. Thorpe, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone (202) 447- 
2020.
SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Agreement 
and Marketing Order No. 920 (7 CFR 
part 920}, regulating the handling of 
kiwifruit grown in California. The 
marketing agreement and order are 
authorized by the Agricultural 
Marketing Agreement Act of 1937, as 
amended [7 U.S.C. 601-674], hereinafter 
referred to as the A ct

This rule has been reviewed by the 
Department of Agriculture in 
accordance with Departmental 
Regulation 1512-1 and the criteria 
contained in Executive Order 12291 and 
has been determined to be a “non
major” rule.

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposal on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about

through group action of essentially small 
entities acting on theiF own behalf.
Thus, both statutes have small entity 
orientation and compatibility.

There are approximately 100 handlers 
of California kiwifruit subject to 
regulation under the marketing order, 
and approximately 850 producers in the 
production area. Small agricultural 
producers have be«! defined by the 
Small Business Administration [13 CFR 
121.2} as those having annual receipts of 
less than $500.000, and small agricultural 
service firms are defined as those whose 
annual receipts are less than $3,500,000. 
The majority of the producers and about 
30 to 40 percent of the handlers of 
California kiwifruit may be classified as 
small entities.

The 1990 fresh utilized production of 
California kiwifruit totaled 9.7 million 
trays and tray equivalents. This was a 5 
percent decrease in production from the 
previous year and 1 million trays less 
than what was projected for the season. 
For the past 10 years, kiwifruit 
production has increased in California 
and is expected to increase slightly next 
season to a total of about 10 million 
trays. Most of the crop is sbipped to 
fresh markets with only a small volume 
utilized by processors. It is estimated 
that about 92 percent of the 1991 crop 
will be consumed in Canada and the 
United States. Most of the remaining 8 
percent is expected to be exported to 
Hong Kong, Japan, Korea, and Mexico.

Under the terms of the marketing 
order, fresh market shipments of 
kiwifruit are required to be inspected 
and are subject to grade, size, maturity, 
pack and container requirements. The 
handling requirements for fresh 
California kiwifruit are specified in 7 
CFR 920.302 [50 FR 36568, September 9, 
1985, as amended at 54 FR 41436, 
October 10,1989, 55 FR 19717, May 16, 
1990, and 55 42179, October 10 ,1990J. 
Current requirements include 
specifications that such shipments be at 
least Size 49 and contain a minimum of
6.5 percent soluble solids. Also included 
in the handling regulations are a 
minimum grade requirement and a  
number of pack and container 
requirements, including minimum net 
weight requirements for kiwifruit 
packed in trays, and uniform size 
requirements for fruit packed in volume- 
filled containers.

At a meeting held on April 26,1991, 
the Kiwifruit Administrative Committee 
(KAC), the agency responsible for local 
administration of the marketing order, 
recommended changes in the existing 
size, pack, and inspection requirements 
to become effective on or about
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September 15,1991, when shipments of 
the 1991 crop are expected to begin.

Upon the basis of the KAG's 
recommendation, this rule proposes 
eliminating the “well filled” requirement 
for volume-filled containers. The size 
designation provisions for volume-filled 
containers would also be revised so that 
a simple average of the weight of all 
sample units in a lot would have to meet 
the specified 8-pound weight 
requirement. Individual samples would 
be permitted to weigh up to 4 ounces 
less than the 8 pounds per sample 
presently required. Additionally, this 
proposal would increase the time period 
for which inspection certificates remain 
effective from December 1 to December 
15 of each marketing season.

Currently, all containers of kiwifruit 
must be “well filled.” The KAC 
recommended by a unanimous vote that 
this requirement apply only to kiwifruit 
packed in trays. Trays include 
containers with compartments, 
cardboard fillers or molded trays. 
Volume-filled containers include bags 
and bulk bins. The “well filled” 
requirement was issued in 1985 and 
applies to all containers. However, it 
was intended to apply primarily to 
trays. Use of volume-filled containers 
has increased from 14 percent of 
shipments during the 1985/86 season to 
about 50 percent of shipments in 1989/ 
90. Application of the “well filled” 
requirement to volume-filled containers 
means that there should be practically 
no movement of the fruit within the 
container. This is not consistent with 
current packing practices and the KAC 
therefore recommended that the “well 
filled” requirement be eliminated for 
volume-filled containers.

Most kiwifruit sold in volume-filled 
containers, particularly bulk bins, is sold 
by weight and not volume, Therefore, 
the “well filled” requirement for volume- 
filled containers does not necessarily 
service the needs of the handlers or the 
consumers. Also, if certain volume-filled 
containers (e.g., bulk bins) are packed so 
that there is practically no movement of 
the fruit within the container, the weight 
of the fruit on top may crush the fruit on 
the bottom. Eliminating the “well filled” 
requirement for volume-filled containers 
would therefore be consistent with 
current marketing practices and could 
result in improved quality of California 
kiwifruit.

The KAC also voted 10 to 1 to 
recommend amending the size 
designations established for kiwifruit 
packed in volume-filled containers, as 
shown in subparagraph (a)(4)(iii) of 
920.302. These size designations are 
defined by numerical counts, which 
establish maximum numbers of fruit per

8-pound sample for each of the 9 
established sizes. The recommendation 
would permit individual samples to be 
up to 4 ounces below the specified 8- 
pound sample weight as long as the 
average weight of all samples from a 
given lot is at least 8 pounds.

Each size designation has a maximum 
number of fruit permitted per 8-pound 
sample. Currently during inspection, the 
inspector takes from a container the 
maximum number of fruit permitted for 
a particular size. For example. Size 30 
fruit is defined as having a maximum of 
32 pieces of fruit in an 8-pound sample. 
The inspector takes 32 pieces of fruit as 
a sample, and weighs the sample. If the 
sample weighs 8 pounds or more, it is 
considered to meet the pack 
requirements; any sample below that 
weight is considered to fail those 
requirements. The revision would permit 
a weight variance of up to 4 ounces 
below the specified 8 pounds for 
individual samples. However, the 
average weight of all samples would 
have to be at least 8 pounds for the lot 
to pass.

The effect of this revision is minimal 
and would provide needed flexibility in 
the current pack requirements, and 
reduce additional repacking costs due to 
slight variances of weight that occur 
during packing. This revision also has 
the effect of relaxing size requirements.

Kiwifruit grown in California is 
typically harvested in late September or 
early October. The fruit is packed 
shortly after harvest and placed into 
storage until shipment. The shipping 
season generally extends throughout the 
year.

About 55 percent of the harvested 
fruit is inspected as it is being packed, 
prior to storage. While the majority of 
fruit is inspected prior to storage, some 
handlers have their fruit inspected after 
storage just prior to shipment.

When kiwifruit is stored, a black 
sooty mold sometimes appears on the 
fruit’s surface. This mold, caused by 
fruit juice on the surface of the fruit, 
usually begins to show after the 
kiwifruit has been in storage for over a 
month. In order to control this problem, 
a time limit on the validity of inspection 
certificates was established. The tie 
limit initially established in 1985 was 
until January 15 or 21 days from the date 
of inspection, whichever was later.

In 1985, it appeared that kiwifruit 
harvested in October maintained its 
quality through the following mid- 
January. However, during the 1988/89 
season, problems with b.lack sooty mold 
resulted in the KAC reevaluating this 
position and the date was changed to 
December 1, to reduce the likelihood of

moldy fruit entering commercial 
channels.

The KAC has now recommended that 
the current December 1 certificate life 
date be changed to December 15. The 
KAC believes that the December 1 
expiration date of the inspection 
certificate requires shippers to have 
their fruit inspected a second time too 
soon after.the initial inspection. Since 
most fruit is harvested during October 
through December much of the fruit has 
not been in storage long enough to 
develop black sooty mold. For example, 
a handler may pack and have fruit 
inspected on November 10. If an 
inspection certificate remains valid only 
until December 1, the handler would 
have to have the fruit inspected 21 days 
later if it is to be shipped. The mold 
usually does not appear on fruit which is 
stored for less than one month.

The December 1 date provides that 
kiwifruit could be inspected up to 2 
months before shipment, as kiwifruit 
harvest and packing typically begin in 
late September or October. However, 
during the last three seasons an 
estimated 70 to 80 percent of the 
kiwifruit was shipped after December 
15. The KAC therefore believes that a 
new date of December 15 would 
sufficiently control the mold problem for 
most of the kiwifruit that is shipped.

This revision would change the 
current December 1 certificate life date. 
It would provide that a certificate 
remains valid until December 15 or 21 
days from the date of inspection, 
whichever is later. Thus, the current 21- 
day limitation would remain in effect 
with respect to the certificate life. This 
would mean that kiwifruit inspected and 
packed less than 21 days prior to 
December 15 would not have to be 
reinspected until 21 days later, like 
kiwifruit inspected after December 15.

Although this change would increase 
the time period during which inspection 
certificates are valid, it should 
sufficiently prevent the occurrence of 
black sooty mold on kiwifruit shipped to 
fresh markets. It would also reduce 
inspection costs by adding 2 weeks to 
the inspection certificate life.

Section 8(e) of the Act requires that 
whenever grade, size, quality, or 
maturity requirements are in effect for 
kiwifruit under a domestic marketing 
order, imported kiwifruit must meet the 
same or comparable requirements. The 
Act does not authorize the imposition of 
container and pack requirements on 
imports. However, the proposal to allow 
a weight variance of up to 4 ounces per 
individual sample represents, in effect, a 
modification of size requirements. Thus 
a corresponding change would be
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needed in the kiwifruit import 
regulation. Such change will be 
addressed in a separate rulemaking 
action.

Based on the above, the Administrator 
of the AMS has determined that this 
action would not have a significant 
economic impact on a substantial 
number of small entities.

A 30-day comment period is provided 
to allow interested persons to respond 
to this proposal. All written comments 
received within the comment period will 
be considered before a final 
determination is made on this matter.

List of Subjects in 7 CFR Part 920
Kiwifruit, marketing agreements.
For the reasons set forth in the 

preamble, it is proposed that 7 CFR Part 
920 be amended as follows:

PART 920—KIWIFRUIT GROWN IN 
CALIFORNIA

1. The authority citation for 7 CFR 
Part 920 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674.

2. Section 920.155 is revised to read as 
follows:

§920.155 Inspection requirement.
Certification of any kiwifruit which is 

inspected and certified as meeting 
grade, size, quality, or maturity 
requirements in effect pursuant to 
§ 920.52 or § 920.53 during each fiscal 
year shall be valid until December 15 of 
such year or 21 days from the date of 
inspection, whichever is later.

3. Section 920.302 is amended by 
removing paragraph (a)(4)(i), 
redesignating paragraphs (a)(4)(ii),
(a)(4)(iii), and (a)(4)(iv) as (a)(4)(i), 
(a)(4)(h), and (a)(4)(iii), respectively, and 
revising newly redesignated paragraphs 
(a)(4)(i), (ii) and (iii) to read as follows:

§ 920.302 Grade, size, pack, and container 
regulations.

(a) * * *
(4) j,* *, *
(i) Kiwifruit packed in containers with 

cell compartments, cardboard fillers or 
molded trays shall be well filled. 
Contents shall be tightly packed but not 
excessively or unnecessarily bruised by 
overfilling or oversizing. Fruit in the 
shown face of the container shall be 
reasonably representative in size and 
quality of the contents. Such fruit shall 
be of proper size for the cells, fillers or 
molds in which they are packed, and 
shall be fairly uniform in size. When 
packed in closed containers the size 
shall be indicated by marking the 
container with the numerical count, and 
the contents shall conform to the
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marked count. The fruit packed in such 
containers shall meet the following 
minimum weight requirements at the ? 
time of initial inspection:

Size designation of fruit
Minimum net 

weight of 
fruit (lbs.)

34 or larger...... ....................................... 7.5
35 to 37T................................................. 7.25
38 to 4 0 .................................................. 6.875
41 to 4 3 .................................................. 6.75
44 and smaller....................................... 6.50

The average weight of all sample units 
in a lot must meet the specified 
minimum net weight, but no sample unit 
may be more than 4 ounces less than 
such weight.

(ii) Kiwifruit packed in bags, volume 
filled or bulk containers may not vary 
more than Vi-inch (12.7 mm) in diameter 
if Size 30 or larger; not more than %- 
inch (9.5 mm) in diameter if Size 33, 36, 
39, or 42; and not more than Vi-inch in 
diameter (6.4 mm) if Size 45/46 or 
smaller. Such containers shall be 
marked with a numerical count size 
designation as shown in Column 1 of the 
following table, and the number of fruit 
per 8-pound sample shall not exceed the 
corresponding number shown in Column 
2 of the table:
.m  11 | f l i I I J.

Column 1, numericr>l count 
size designation

Column 2, maximum 
number of fruit per 8- 

pound sample

2 5 ............................................ 37
27 /28 ...................................... 30
3 0 ............................................ 32
3 3 ............................................ 35
3 6 ............................................ 40
3 9 ............................................ 45
4 2 ............................................ 50
45 /46 ...................................... 57
4 9 ....................................... ..... 60

The average weight of all sample units 
in a lot must weigh at least 8 pounds, 
but no sample unit may be more than 4 
ounces less than 8 pounds.

(iii) Not more than 10 percent, by 
count, of the containers in any lot and 
not more than 5 percent, by count, of 
kiwifruit in any container may fail to 
meet the requirements of this paragraph.
★  ★  ★  ★  ★

Dated: September 19,1991.

Robert C. Keeney,
Deputy Director, Fruit and Vegetable 
Division.

[FR Doc. 91-23232 Filed 9-25-91; 8:45 am] 
BILLING CODE 3410-02-M

1991 /  Proposed Rules

7 CFR Part 966

[Docket No. FV-91-429]

Florida Tomatoes; Expenses and 
Assessment Rate

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Proposed rule.

s u m m a r y : This proposed rule would 
authorize expenditures and establish an 
assessment rate under Marketing Order 
No. 966 for the 1991-92 fiscal period. 
Authorization of this budget would 
permit the Florida Tomato Committee 
(committee) to incur expenses that are 
reasonable and necessary to administer 
the program. Funds to administer this 
program are derived from assessments 
on handlers.
DATES: Comments must be received by 
October 7,1991.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal. Comments 
must be sent in triplicate to the Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, room 2525- 
S, Washington, DC 20090-6456. 
Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during the 
regular business hours.
FOR FURTHER INFORMATION CONTACT: 
Martha Sue Clark, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S, Washington.
DC 20090-6456, telephone 202-447-2020. 
SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Agreement 
No. 125 and Order No. 966 (7 CFR part 
966), regulating the handling of tomatoes 
grown in Florida. The marketing 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act.

This rule has been reviewed by the 
Department of Agriculture in 
accordance with Departmental 
Regulation 1512-1 and the criteria 
contained in Executive Order 12291 and 
has been determined to be a “non
major” rule.

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposed rule on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order
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that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf.
Thus, both statutes have small entity 
orientation and compatibility.

There are approximately 50 handlers 
of Florida tomatoes under this marketing 
order, and approximately 250 producers. 
Small agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of Florida tomato producers 
and handlers may be classified as small 
entities.

The budget of expenses for the 1991- 
92 fiscal period was prepared by the 
Florida Tomato Committee, the agency 
responsible for local administration of 
the marketing order, and submitted to 
the Department of Agriculture for 
approval. The members of the 
committee are producers of Florida 
tomatoes. They are familiar with the 
committee’s needs and with the costs of 
goods and services in their local area 
and are thus in a position to formulate 
an appropriate budget The budget was 
formulated and discussed in a public 
meeting. Thus, all directly affected 
persons have had an opportunity to 
participate and provide input.

The assessment rate recommended by 
the committee was derived by dividing 
anticipated expenses by expected 
shipments of Florida tomatoes. Because 
that rate will be applied to actual 
shipments, it must be established at a 
rate that will provide sufficient income 
to pay the committee’s expenses.

The committee met on September 5, 
1991, and unanimously recommended a 
1991-92 budget of $2,295,000, $331,000 
more than the previous year. Major 
increases are in the office salaries, 
employee travel, depreciation, 
employees' health insurance, and social 
security tax categories, plus the addition 
of an escrow category under research. 
Hie committee anticipates 
recommending additional research 
projects later in the season and wanted 
to have the funds available. These funds 
will remain in escrow until such projects 
are recommended by the research 
subcommittee and approved by the 
Department.

The committee also unanimously 
recommended an assessment rate of 
$0.04 per 25-pound container of 
tomatoes, an increase from last season's 
rate of $0,035. This rate, when applied to

anticipated shipments of 55,000,000 25- 
pound containers, would yield $2,200,000 
in assessment income. This, along with 
$40,000 in interest and other income and 
$55,000 from the committee’s authorized 
reserve, would be adequate to cover 
budgeted expenses. Funds in the reserve 
at the beginning of the 1991-92 fiscal 
period, estimated at $825,606, were 
within the maximum permitted by the 
order of one fiscal period’s expenses.

While this proposed action would 
impose some additional costs on 
handlers, the costs are in the form of 
uniform assessments on all handlers. 
Some of the additional costs may be 
passed on to producers. However, these 
costs would be offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities.

This action should be expedited 
because the committee needs to have 
sufficient funds to pay its expenses 
which are incurred on a continuous 
basis. The 1991-92 fiscal period for the 
program began on August 1,1991, and 
the marketing order requires that the 
rate of assessment for the fiscal period 
apply to all assessable Florida tomatoes 
handled during the fiscal period. In 
addition, handlers are aware of this 
action which was recommended by the 
committee at a public meeting. 
Therefore, it is found and determined 
that a comment period of 10 days is 
appropriate because the budget and 
assessment rate approval for this 
program needs to be expedited.

List of Subjects in 7 CFR Part 966
Marketing agreements, Reporting and 

recordkeeping requirements. Tomatoes.
For the reasons set forth in the 

preamble, it is proposed that 7 CFR part 
966 be amended as follows:

PART 966—TOMATOES GROWN IN 
FLORIDA

1. The authority citation for 7 CFR 
part 966 continues to read as follows:

Authority: Secs. 1-19, 48 Stat 31, as 
amended; 7 U.S.C. 601-674.

2. A new § 966.229 is added to read as 
follows:

§ 966.229 Expenses and assessment rate.
Expenses of $2,295,000 by the Florida 

Tomato Committee are authorized, and 
an assessment rate of $0.04 per 25-pound 
container of Florida tomatoes is 
established for the Fiscal period ending 
July 31,1992. Unexpended funds may be 
carried over as a reserve.

Dated: September 23,1991.
William J. Doyle,
Acting Deputy Director, Fruit and Vegetable 
Division.
[FR Doc. 91-23233 Filed 9-25-91; 8:45 ami
BILLING CODE 3410-02-M

7 CFR Part 981 

[FV-91-421PR]

Handling of Almonds Grown in 
California; Change of Date for 
Satisfying Inedible Disposition 
Obligations

AGENCY: Agricultural Marketing Service, 
USD A.
a c t io n : Proposed rule.

s u m m a r y : This proposed rule would 
change the date from July 31 to August 
31 each year, by which handlers of 
California almonds must satisfy their 
inedible disposition obligations. The 
action was unanimously recommended 
by the Almond Board of California 
(Board), the agency responsible for local 
administration of the federal marketing 
order for California almonds. The 
purpose of this action is to provide 
handlers with more flexibility in their 
operations.
DATES: Comments must be received by 
October 28,1991.
FOR FURTHER INFORMATION CONTACT: 
Sonia N. Jimenez, Marketing Specialist, 
Marketing Order Administration Branch, 
room 2525-S, South Building, F&V, AMS, 
USDA, P.O. Box 96456, Washington, DC 
20090-6456; telephone: (202) 475-5992. 
SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under marketing 
agreement and Order No. 981 [7 CFR 
part 981], both as amended, hereinafter 
referred to as the “order.” The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended [7 U.S.C. 601-674], hereinafter 
referred to as the "Act."

This proposed rule has been reviewed 
by the U.S. Department of Agriculture 
(Department) under Executive Order 
12291 and Departmental Regulation 
1512-1 and has been determined to be a 
“non-major” rule under criteria 
contained therein.

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impactof this 
action on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly
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or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf.
Thus, both statutes have small entity 
orientation and compatibility.

There are approximately 105 handlers 
of California almonds subject to 
regulation under the marketing order for 
almonds grown in California during the 
current season. There are approximately
7,000 producers in the regulated area. 
Small agricultural producers have been 
defined by the Small Business 
Administration [13 CFR 121.601] as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of handlers and producers of 
California almonds may be classified as 
small entities.

This proposed rule would amend 
§ 981.422(a)(5) of the Administrative 
Rules and Regulations issued pursuant 
to the order, to allow handlers until 
August 31 of each year to satisfy their 
inedible disposition obligation. This 
proposed action is based on a 
unanimous recommendation of the 
Board and upon other available 
information.

Section 981.42 of the order provides 
that handlers are required to deliver a 
quantity of almond kernels equal to their 
inedible disposition obligation to the 
Board or Board accepted crushers, feed 
manufacturers, or feeders. A handler’s 
inedible disposition obligation is the 
percentage of inedible kernels in lots 
received by such handler during a crop 
year, as determined by the Federal-State 
Inspection Service (inspection agency), 
less any tolerance in effect for the crop 
year. Section 981.42 also provides that 
the Board may establish rules and 
regulations necessary to the 
administration of these provisions.

Section 981.442(a)(5) of the regulations 
provides that each handler’s inedible 
disposition obligation is satisfied when 
the almond meat content of the material 
delivered to accepted users equals the 
inedible disposition obligation, but no 
later than July 31 succeeding the crop 
year in which the obligation was 
incurred. On June 28,1991, an interim 
final rule changed the July 31 date to 
August 31 for handlers’ inedible 
disposition obligation for the 1990-91 
crop year only.

At its June 13,1991, meeting, the 
Board recommended further amending 
§ 981.442(a)(5), to allow handlers until 
August 31 to satisfy their inedible 
disposition obligation for 1991-92 and 
subsequent seasons. This would provide

handlers with sufficient time to process 
their growers’ crop and sort out the 
inedible material. This action would 
also allow handlers added flexibility in 
meeting their inedible disposition 
obligations. Further, extending the date 
until August 31 should not interfere with 
the processing of new crop almonds, as 
harvest generally begins in early 
September.

This action would relax restrictions 
on almond handlers and does not 
impose any additional burden on costs 
on handlers.

Based on the above, the Administrator 
of the AMS has determined that the 
issuance of this proposed rule would not 
have significant economic impact on a 
substantial number of small entities.

A 30-day comment period is provided 
to allow interested persons to respond 
to this proposal. All written comments 
received within the comment period will 
be considered before a final 
determination is made on this matter.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR part 981 is proposed to 
be revised as follows:

PART 981— ALMONDS GROWN IN 
CALIFORNIA

1. The authority citation for 7 CFR 
part 981 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674.

Subpart— Adm inistrative Rules and 
Regulations

2. Revise the last sentence in 
paragraph (a)(5) of § 981.442 to read as 
follows:
[This action will appear in the Annual 
Code o f Federal Regulations].

§981.442 Quality control
(a) * * *
(5) * * * Each handler’s disposition 

obligation shall be satisfied when the 
almond meat content of the material 
delivered to accepted users equals the 
disposition obligation, but no later than 
August 31 succeeding the crop year in 
which the obligation was incurred. 
* * * * *

Dated: September 23,1991.
W illiam J. Doyle,
Acting Deputy Director, Fruit and Vegetable 
Division.
[FR Doc. 91-23237 Filed 9-25-91; 8:45 am] 
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization 
Service

8 CFR Part 287

[INS No: 1242-91)

RIN: 1115-AB63

Powers and Duties; Subpoenas

AGENCY: Immigration and Naturalization 
Service, Justice. 
a c t io n : Proposed rule.

SUMMARY: This proposed rule amends 
existing regulations concerning 
subpoenas by renumbering the 
paragraphs in 8 CFR 287.4. It also 
amends the regulations by including 
immigration officers among persons 
authorized to serve a subpoena and it 
authorizes additional specified 
immigration officers to issue subpoenas 
on behalf of the Immigration and 
Naturalization Service (Service) in 
conjunction with any investigation or 
proceeding. The impact of these changes 
will be to eliminate some of the 
confusion that has existed in the past 
concerning issuance of subpoenas. 
DATES: Written comments must be 
received on or before October 28,1991. 
ADDRESSES: Please submit written 
comments, in triplicate, to the Records 
Systems Division, Director, Policy 
Directives and Instructions Branch, 
Immigration and Naturalization Service, 
4251 Street NW., room 5304, 
Washington, DC 20536. To ensure proper 
and timely handling, please reference 
INS number 1242-91 on your 
correspondence.
FOR FURTHER INFORMATION CONTACT:
Ira L. Frank, Senior Special Agent, 
Investigations Division, Immigration and 
Naturalization Service, 4251 Street NW., 
room 2207, Washington, DC 20536, 
telephone (202) 514-0747. 
SUPPLEMENTARY INFORMATION: 
Presently, the regulations authorize 
service of a subpoena by any person 
over 18 years of age not a party to the 
case. As a matter of practice, subpoenas 
have been served by immigration 
officers. This regulation will explicitly 
include immigration officers among 
persons authorized to serve subpoenas. 
It will also specifically authorize 
issuance of subpoenas in conjunction 
with any investigation or proceeding, 
other than under 8 CFR part 335, by 
designated immigration officers 
pursuant to 8 U.S.C. 1225. An 
immigration officer will not be required 
to serve a subpoena on behalf of the 
alien or other party affected. The
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regulation will make clear that any 
immigration officer may request a 
subpoena from the appropriate 
authority.

There are various reasons why these 
clarifications are desirable. For 
example, a request to an immigration 
judge in a criminal or civil case, may 
prejudice investigations of the 
Immigration and Naturalization Service 
(Service), may violate an order of 
secrecy from a grand jury, or may cause 
the immigration judge to be privy to 
information not relevant to the 
proceeding before him/her and possibly 
cause a lack of impartiality or the 
appearance of same. A request for a 
subpoena can still be made to an 
immigration judge subsequent to the 
commencement of any proceeding other 
than under 8 CFR part 335.

These amendments will clarify that 
demonstrative evidence can be required 
to be produced by a subpoena. In 
performing their duties, Service officers 
may need to examine and produce 
physical objects as evidence. Presently 
the regulations limit the issuance of 
subpoenas to requiring the attendance 
of witnesses or for the production of 
books, papers and other documentary 
evidence, or both.

The Regional Director, Office of 
Professional Responsibility will be 
removed from the list of immigration 
officers who may issue a subpoena and/ 
or designate service of same since the 
Office of Professional Responsibility is 
now independent from the Service (Pub. 
L. 100-504) and has independent 
authority to obtain subpoenas from the 
grand jury or from the Office of the 
Inspector General. Certain categories of 
investigations for alleged misconduct 
are directed by Service regional offices. 
Where a subpoena is needed in such an 
instance, one could be issued by any 
designated immigration officer stationed 
in each regional office.

This rule adds the positions of 
Director and Assistance Director, 
Organized Crime Drug Enforcement 
Task Force (OCDETF), (New York, NY; 
Houston, TX; Los Angeles, CA; and 
Miami, FL) to the list of Immigration and 
Naturalization Service officials who 
may issue a subpoena and/or designate 
service of same. The Anti-Drug Abuse 
Act of 1988, mandates that the 
Immigration and Naturalization Service 
now make a larger commitment to the 
natural drug law enforcement effort by 
placing INS agents in areas that were 
underserved previously or where a 
heavy influx of alien criminals involved 
in organized narcotics trafficking poses 
an imminent danger to the safety and 
welfare of large metropolitan areas. The 
authorities being granted to the Director

and the four Assistant Directors, 
Organized Crime Drug Enforcement 
Task Force are necessary to carry out 
their duties under the provisions of the 
Organized Crime Drug Enforcement 
Task Force Pilot Project set forth in 
subtitle D, section 6151, of the Anti-Drug 
Abuse Act of 1988, Public Law 100-690.

The proposed amendments to not 
alter nor affect the powers or duties of 
immigration judges, but do rearrange or 
renumber the existing paragraphs for 
greater clarity and utility. Section 
287.4(c) is merely a renumbering of 
existing § 287.4(a)(2)(ii)(D), without 
change.

This proposed rule also renumbers the 
paragraphs of 8 CFR 287.4, concerning 
subpoenas. The renumbering should 
help eliminate confusion as to 
procedures surrounding the issuance of 
subpoenas.

In accordance with 5 U.S.C. 605(b), the 
Commissioner of the Immigration and 
Naturalization Service certifies that this 
rule does not have a significant adverse 
economic impact on a substantial 
number of small entities. This is not a 
major rule within the meaning of section 
1(b) of E .0 ,12291, nor does this rule 
have Federalism implications 
warranting the preparation of a Federal 
Assessment in accordance with E.O. 
12612.
List of Subjects in 8 CFR Part 287

Administrative practice and 
procedure, Aliens, Deportation, Powers 
and authority of immigration officers, 
Proof of official records, Subpoenas.

Accordingly, part 287 of chapter I of 
title 8 of the Code of Federal Regulations 
will be amended as follows:

PART 287—FIELD OFFICERS;
POWERS AND DUTIES

1. The authority citation for part 287 
continues to read as follows:

Authority: 8 U.S.C. 1103,1182.1225,1226, 
1251,1252,1357; 8 CFR part 2.

2. Section 287.4 is revised to read as 
follows:

§ 287.4 Subpoena.
(a) Who may issue. District Directors, 

Deputy District Directors, Chief Patrol 
Agents, Deputy Chief Patrol Agents, 
Officers-in-Charge, Patrol Agents in 
Charge, Assistant District Directors for 
Investigations, Supervisory Criminal 
Investigators (Anti-Smuggling), Service 
Center Directors, Assistant District 
Directors for Examinations, Director and 
Assistant Directors, Organized Crime 
Drug Enforcement Task Force 
(OCDETF), (New York, NY; Houston,
TX; Los Angeles, CA; and Miami, FL) of 
the Service, may issue subpoenas

requiring the attendance and testimony 
of witnesses, the production of records, 
other documentary evidence, and the 
production of demonstrative evidence 
for use in any criminal or civil 
investigation or any proceeding under 
this chapter, other than under 8 CFR 
part 335, or any application made 
ancillary to a proceeding.

(b) Subpoena issued by an 
immigration judge subsequent to 
commencement o f any proceeding. In 
any proceeding under this chapter, other 
than under 8 CFR part 335, and in any 
proceeding ancillary thereto, the 
immigration judge having jurisdiction 
over the matter may, upon his/her own 
volition or upon application of a trial 
attorney, the alien, or other party 
affected, issue subpoenas requiring the 
attendance of witnesses, or for the 
production of books, papers and other 
documentary evidence, or both. A party 
applying for a subpoena shall be 
required, as a condition precedent to its 
issuance, to state in writing or at the 
proceeding, what he/she expects to 
prove by such witnesses or 
documentary evidence, and to show 
affirmatively that he/she has made a 
diligent effort, without success, to 
produce the same. Upon being satisfied 
that a witness will not appear and 
testify or produce documentary 
evidence and that the witness’ evidence 
is essential, the immigration judge shall 
issue a subpoena.

(c) Appearance of witness. If the 
witness is located more than 100 miles 
from the place of the proceeding, the 
subpoena shall provide for the 
witnesses’ appearance at the Service 
office nearest to the witness to respond 
to oral or written interrogatories, unless 
the Service indicates that there is no 
objection to bringing the witness the 
distance, required to enable him/her to 
testify in person.

(d) Form o f subpoena. All subpoenas 
shall be issued in Form 1-138. Every 
subpoena issued under the provisions of 
this section shall command the person 
or entity, to which it is addressed, to 
appear and to give testimony at a time 
or place specified. A subpoena shall 
also command the person or entity, to 
which it is addressed, to produce the 
books, papers, documents or other 
evidence specified in the subpoena at a 
time and place specified. Demonstrative 
evidence may be subpoenaed by any 
official authorized to issue a subpoena 
as set forth in paragraph (a) of this 
section. If a subpoena is issued in 
conjunction with a pending proceeding, 
it shall state the title of the proceeding. 
A subpoena may direct the taking of a



48768 Federal Register /  Vol. 56, No. 167 /  Thursday, September 26, 1991 /  Proposed Rules

deposition before an officer of the 
Service.

(e) Service. A subpoena issued under 
this section on behalf of any party 
including the Service may be served by 
any person, over 18 years of age not a 
party to the case {except an immigration 
officer), designated to make such service 
by a District Director, Deputy District 
Director, Chief Patrol Agent, Deputy 
Chief Patrol Agent. Patrol Agent in 
Charge, Officer-in-Charge, Assistant 
District Director for Investigations, 
Supervisory Criminal Investigator {Anti- 
Smuggling), Service Center Director, 
Assistant District Director for 
Examinations, Director or Assistant 
Director, Organized Crime Drug 
Enforcement Task Force (OCDETF), 
{New York, NY; Houston, Texas; Los 
Angeles, CA; and Miami, FLJ in the 
Service office having administrative 
jurisdiction over the area in which the 
subpoena is issued or is to be served. A 
subpoena issued on behalf of the 
Service may be served by an 
immigration officer. A subpoena issued 
on behalf of a party other than the 
Service may be served by an 
immigration officer, if the other party so 
requests and would be otherwise 
entitled to a waiver of fees pursuant to
§ 103.7(c) of this chapter. Service of a 
subpoena shall be made by delivering a 
copy thereof to the person named 
therein, and by tendering to him/her the 
fee for one day’s attendance and the 
mileage allowed by law by the United 
States District Court for the district In 
which the testimony is to be taken.
When a subpoena is issued on behalf of 
the Service, fee and mileage need not be 
tendered at the time of service. A record 
of such service shall be made and 
attached to the original copy of the 
subpoena,

(f) Invoking aid of court If a witness 
neglects or refuses to appear and testify 
or produce evidence as directed by the 
subpoena served upon him/her in 
accordance with the provisions of this 
section, the officer issuing the subpoena 
shall request the United States Attorney 
for the district in which the subpoena 
was issued to report such neglect or 
refusal to the United States District 
Court, and to request such court to issue 
an order requiring the witness to appear 
and testify and to produce the books, 
papers, documents, demonstrative, or 
other evidence specified in the 
subpoena. If the subpoena was issued 
by an immigration judge, he/ she shall 
request the District Director in the 
district in which the subpoena was 
issued to take the action referred to in 
this paragraph, in the event the witness 
neglects or refuses to appear and testify

as directed by the subpoena served 
upon him/her.

Dated: May 22,1991.
Gene McNary,
Commissioner, Immigration and 
Naturalization Service.
[FR Doc. 91-23177 Filed 9-25-91; 8:45 am] 
BILUNG CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 C FRPartTI
[Airspace Docket No. 91-AGL-9]

Proposed Transition Area 
Establishment; Beile Fourche, SD
AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t io n : Notice of proposed rulemaking.

SUMMARY: This notice proposes to 
establish the Belle Fourche, SD, 
transition area to accommodate a new 
NDB runway 32 Standard Instrument 
Approach Procedure {SLAP) to Belle 
Fourche Municipal Airport. The 
intended effect of this action is to ensure 
segregation of the aircraft using 
approach procedures in instrument 
conditions from other aircraft operating 
under visual weather conditions in 
controlled airspace. The SIAP is 
predicated an a non-federal non- 
directional beacon (NDB) located on the 
airport This action would lower the 
base of controlled airspace to 1200 & 700 
feet above the surface in the vicinity of 
Belle Fourche Municipal Airport If tbis 
rule is adopted, concurrent with the 
SIAP publication, the operating status of 
the airport would change from VFR to 
IFR.
DATES: Comments must be received on 
or before October 31,1991.
ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Office of the 
Assistant Chief Counsel, AGL-7, Attch: 
Rules Docket No. 91-AGL-9, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018.

The official docket may be examined 
in thè Office of the Assistant Chief 
Counsel, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois.

An informal docket may also be 
examined during normal business hours 
at the Air Traffic Division, System 
Management Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois.
FOR FURTHER INFORMATION CONTACT: 
Douglas F. Powers, Air Traffic Division,

System Management Branch, AGL-530, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018, telephone {312) 694-7568. 
SUPPLEMENTARY INFORMATION: 

Comments Invited
Interested parties are invited to 

participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporing the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: ^Comments to 
Airspace Docket No. 91-AGL-9”. The 
postcard will be date/time stamped and 
returned to the commenter. AH 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket, 
FAA, Great Lakes Region, Office of the 
Assistant Chief Counsel, 2390 East 
Devon Avenue, Des Plaines, Illinois both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
ridemaking will be filed in the docket

Availability of NPRMTs
Any person may obtain a copy of this 

Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430,800 
Independence Avenue SW_,
Washington, DC 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11—2A, which 
describes the application procedure.

The Proposal
The FAA is considering an 

amendment to f  71:181 of part 71 of the
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Federal Aviation Regulations (14 CFR 
part 71} to establish a transition area at 
Belle Fourche, SD to accommodate a 
new NDB runway 32 Standard 
Instrument Approach Procedure (SIAP) 
to Belle Fourche Municipal Airport. The 
SIAP is predicated on a non-Federal 
NDB located on the airport. This action 
would lower the base of controlled 
airspace to 1200 and 700 feet above the 
surface in the vicinity of Belle Fourche 
Municipal Airport. If this rule is 
adopted, concurrent with the SIAP 
publication, the operating status of the 
airport would change from VFR to IFR.

The development of the procedure 
requires that the FAA alter the 
designated airspace to insure that the 
procedure will be contained within 
controlled airspace. The minimum 
descent altitude for this procedure may 
be established below the floor of the 
700-foot controlled airspace.

Aeronautical maps and charts will 
reflect the defined area which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight rule 
requirements. Section 71.181 of part 71 
of the Federal Aviation Reguations was 
republished in Handbook 7400.6G dated 
September 4,1990.

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule" 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 F R 11034; 
February 26,1979); and (3) does not 
warrant preparation of a reguatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that the rule, when 
promulgated, will not have a significant 
economic impact oh a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Transition areas 

The Proposed Amendment

Accordingly, pursuant to the authority 
delegated to me, thè Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71} as follows;

PART 71—[AMENDED]

1. The authority citation for part 71 
continues to read as follows:

Authority: 49 U.S.C. App. 1348(a), 1354(a), 
1510; Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12,1983); 14 
CFR 11.69.

§71.181 [Amended]
2. Section 71.181 is amended as 

follows:
Belle Fourche, SD [New]

That airspace extending upward from 700 
feet above the surface within a 8.3 nautical 
mile radius of Belle Fourche Municipal 
Airport (lat. 44°44'28" N., long. 103°51'40" W.) 
and that airspace extending upward from
1.200 feet above the surface within a 11.3 
nautical mile radius of Belle Fourche 
Municipal Airport; excluding the portion 
which overlies the Rapid City, South Dakota,
1.200 foot transition area.

Issued in Des Plaines, Illinois on September
11,1991.
Teddy W. Burcham,
Manager, Air Traffic Division.
[FR Doc. 91-23187 Filed 9-25-91; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR PART 71
[Airspace Docket No. 91-AGL-10]

Proposed Modification to Transition 
Area; Grayling Army Airfield, Grayling, 
Ml
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

s u m m a r y : This notice proposes to 
modify the existing Grayling Army 
Airfield, Grayling, MI, transition area to 
accommodate a new VOR runway 14 
Standard Instrument Approach 
Procedure (SIAP) to Grayling Army 
Airfield, Grayling, MI. This action is 
predicated on a non-federal VOR 
located on the airport. The intended 
effect of this action is to ensure 
segregation of the aircraft using 
approach procedures in instrument 
conditions from other aircraft operating 
under visual weather conditions in 
controlled airspace.
DATES: Comments must be received on 
or before November 5,1991.
ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Office cf the 
Assistant Chief Counsel, AGL-7, Attn: 
Rules Docket No. 91-AGL-10, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018.

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois.

An informal docket may also be 
examined during normal business hours

at the Air Traffic Division, System 
Management Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois.
FOR FURTHER INFORMATION CONTACT: 
Douglas F. Powers, Air Traffic Division, 
System Management Branch, AGL-530, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018, telephone (312) 694-7568.
SUPPLEMENTARY INFORMATION: 

Comments Invited

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above 
Commentera wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: "Comments to 
Airspace Docket No. 91-AGL-10”. The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket, 
FAA, Great Lakes Region, Office of the 
Assistant Chief Counsel, 2300 East 
Devon Avenue, Des Plaines, Illinois both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this 
Notice or Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue SW.,
Washington, DC 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future
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NPRM’8 should also request a copy of 
Advisory Circular No. 11-2A, which 
describes the application procedure.

The Proposal

The FAA is considering an 
amendment to § 71.181 of part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to alter the designated 
transition area airspace near Grayling, 
MI. The present transition area would 
be modified to accommodate a new 
VOR runway 14 SLAP to Grayling Army 
Airfield, Grayling, MI. The modification 
to the existing airspace would extend 
the existing Grayling, MI, transition area 
8 nautical miles northeast of the 
Grayling VOR 298 degree radial from 
the 6.6 nautical mile radius to 15 
nautical miles northwest of the airfield.

The development of the procedure 
requires that the FAA alter the 
designated airspace to insure that the 
procedure will be contained within 
controlled airspace. The minimum 
descent altitude for this procedure may 
be established below the floor of the 
700-foot controlled airspace.

Aeronautical maps and charts will 
reflect the defined area which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight rule 
requirements. Section 71.181 of part 71 
of the Federal Aviation Regulations was 
republished in Handbook 7400.6G dated 
September 4,1990.

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current It, 
therefore—-(1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 F R 11034; 
February 26,1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that the rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 71

Aviation safety, transition areas.
The Proposed Amendment

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows;

PART 71—[AMENDED]

1. The authority citation for part 71 
continues to read as follows:

Authority: 49 U.S.C. App. 1348(a). 1354{a}, 
1510; Executive Order 10854; 49 U.S.C* 106(g) 
(Revised Pab. L. 97-449, January 12,1983); 14 
CFR 11.69.

§ 71.181 [Amended]
2. Section 71.181 is amended as 

follows:
Grayling, MI {Revised}

That airspace extending upward from 700 
feet above the surface within a 6.6 nautical 
mile radius of the Grayling Army Airfield (Iat. 
44°40'49" N, long. 84B43'49” W). Grayling. ML 
and within 4 nautical miles southwest and 8 
nautical miles northeast of the Grayling VOR 
298 degree radial extending from the 6*6 
nautical mile radius to 15 nautical miles 
northwest of the airfield.

Issued in Des Plaines, Illinois on September
13,1991.
Teddy W. Burcham,
Manager, Air Traffic Division,
(FR Doc. 91-23188 Filed 9-25-91; 8:45 am) 
BILLING CODE 4910-13-M

Coast Guard 

33 CFR 117 

[CGD2-91-03]

Drawbridge Operation Regulations; 
Arkansas River

AGENCY: Coast Guard, DOT. 
a c t io n : Notice of proposed rulemaking.

SUMMARY: The action proposes changing 
the drawbridge operating regulations on 
the Arkansas River to accurately 
describe the method for requesting 
opening of the lift spans for the Baring 
Cross Bridge at Mile 119.6, the Junction 
Bridge at Mile 118.7, and the Rock Island 
Railroad Bridge at Mile 118.2. These 
changes reflect the creation of a 
Regulated Navigation Area (RNA) 
encompassing mile 118^ to mile 125.4 at 
Little Rock, Arkansas.
DATES: Comments must be received on 
or before November 12,1991. 
ADDRESSES: Comments should be 
mailed to Commander(ob), Second 
Coast Guard District 1222 Spruce Street 
room 2.107B, St. Louis, Missouri 63103— 
2832, Attention: Docket CGD2-91-03.
The comments and other materials 
referenced in this notice will be 
available for inspection and copying at 
this address. Normal office hours are 
between 7;45 a.m. and 4:15 p.m., Monday 
through Friday, except holidays. 
Comments may also be hand delivered 
to this address.

FOR FURTHER INFORMATION CONTACT: 
Roger K. Wiebusch, Bridge 
Administrator, Second Coast Guard 
District 314-539-3724.
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, comments, 
data, or arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice 
(CGD2-91-03) and the specific section of 
the proposal to which their comments 
pertain, identify the bridges, and give 
reasons for each comment. Receipt of 
comments will be acknowledged if the 
comment so requests. The proposed 
regulations may be changed m light of 
comments received. All comments 
received before the end of the comment 
period will be considered before final 
action is taken on this proposal. No 
public hearing is planned but one may 
be held if sufficient written requests lor 
a hearing are received and it is 
determined that the opportunity to make 
oral presentations will aid the 
rulemaking process.

Drafting Information

The drafters of this notice are Wanda 
G. Renshaw, Project Officer, and 
Lieutenant M.A. Suire, Project Attorney, 
1222 Spruce Street, St. Louis, Missouri 
63103-2832.

Discussion of Proposed Regulations

The three vertical lift drawbridges in 
Little Rock Harbor at mile 118.2, mile 
118.7, and 119.6 are maintained in the 
closed position and are remotely 
operated by a dispatcher in North Little 
Rock, Arkansas. The regulations must 
correctly describe the method used for 
requesting opening of the draws in light 
of the Notice of Proposed Rulemaking 
published November 29,1990 at 55 FR 
49538 to establish a new Regulated 
Navigation Area at 33 CFR 165.203.

Federalism Assessment and 
Certification

The proposed action is being analyzed 
in accordance with the principles and 
criteria outlined in Executive Order 
12612. It is expected that the proposed 
action does not have sufficient 
federalism implications to warrant 
preparation of a Federal Assessment. 
The proposed action simply describes 
the method to be used for requesting 
opening of the drawbridges located in 
the RNA.

Environmental Assessment and 
Certification

This action is being reviewed by the 
Coast Guard. Preliminary analysis
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indicates that this proposal qualifies as 
a Categorical Exclusion in accordance 
with paragraph 2.B.2.g.(5) of the NEPA 
Implementing Procedures, COMDTINST 
M16475.1B. Interested persons are 
nonetheless invited to participate in this 
rulemaking by submitting written views, 
data, or arguments in accordance with 
the procedures outlined earlier m this 
preamble. Copies of all documents being 
considered will be available on the 
docket for public inspection.

Economic Assessment and Certification

The proposed action has been 
reviewed under the provisions of 
Executive Order 12291 and has been 
determined not to be a major rule. In 
addition, this rulemaking is considered 
to be nonsignificant under the guidelines 
of DOT Order 2100.5 dated May 22,1980, 
Policies and Proceduresvfor 
Simplification, Analysis, and Review of 
Regulations. An economic evaluation 
has not been conducted and is deemed 
unnecessary as the impact of the 
proposed action is expected to be 
minimal. Revising the drawbridge 
regulations to accurately reflect the 
method to be used to request the 
opening of a drawbridge in the RNA is 
justified. Pursuant to 5 U.S.C. 601, et 
seq., Regulatory Flexibility Act, it is 
certified that the proposed action will 
not have a significant economic impact 
on a substantial number of small 
entities.

List of Subjects in 33 CFR Part 117

Bridges.

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS

Proposed Regulations

In consideration of the foregoing, the 
Coast Guard proposes to amend part 117 
of title 33, Code of Federal Regulations, 
as follows:

1. The authority citation ifor part 117 
continues to read as follows:

Authority: 33 US.C. 499; 49 CFR1.46; 33 
CFRl.05(g).

2. :§ 117.123 is amended by revising 
paragraph (a), introductory text, 
redesignating paragraph (b) as 
paragraphic) and revising the 
introductory text; and adding a new 
paragraph ,(b) to read as follows:

§ 117.123 Arkansas & White R ivera - 
Automated Railroad Bridges

(a) Across the Arkansas River, the 
draw of the Cotton Belt Railroad (Rob 
Roy} Bridge, Mile 67.4, is maintained in 
the closed position and is remotely

operated. The following signals shall be 
used:
★  V # # -*

(b) The draws Of the Rock Island 
Railroad drawbridge, Mile 118.2, the 
Junction Railroad Bridge, Mile 118.7 and 
the Baring Gross Railroad Bridge, Mile 
119.6, Arkansas River, at Little RoCk, are 
maintained in the Closed position and 
are remotely operated. The following 
procedures apply:

(lj Normal Flow Procedures. Any 
upbound or downbound vessel requiring 
opening of the draw of these three 
bridges shall establish contact by 
radiotelephone with the remote operator 
on VHF-FM Channel 13 in North Little 
Rock, Arkansas. The remote bridge 
operator will advise the vessel whether 
the spans can be immediately opened 
and maintain constant contact with the 
vessel until the span has opened and the 
vessel passage has been completed. If 
any or all of the bridges cannot be 
opened immediately, the remote bridge 
operator will notify the calling vessel 
and provide an estimated time for 
individual bridge openings.

(2) High Velocity Flow Procedures. 
The area between mile 118.2 and mile
125.4 has been designated as a regulated 
navigation area (RNA). During periods 
of high velocity flow, which is defined 
as a flow rate of 70,000 cubic feet per 
second or greater at the Murray Lock 
and Dam, mile 125.4, downbound 
vessels shall contact the remote bridge 
operator on VHF-FM Channel 13 before 
departing Murray Lock and Dam or the 
mooring cells at Mile 121.5 to request 
that the Rock Island, Junction, and 
Baring Cross Railroad drawbridges be 
opened. The remote bridge operator 
sháll immediately respond to the 
vessel’s call and open all three bridges 
and keep them in the open position until 
the downbound vessel has passed 
through each bridge. If all of the bridges 
cannot be opened immediately, the 
remote bridge operator will immediately 
notify the downbound vessel and 
provide an estimated time for bridge 
openings. Upbound vessels shall request 
openings in accordance with the normal 
flow procedures as set forth above. The 
remote bridge operator shall keep all 
approaching vessels informed of the 
position of the drawbridge spans.

(c) The draws of the Burlington 
Northern Railroad Bridge, Mile 300.8 
Arkansas River at Van Burén, and the 
Missouri Pacific Railroad Bridge, Mile
7.5 White River at Benzal are 
maintained in the open position with a 
minimum vertical clearance of 52 feet 
except as follows:
*  < *  • *

Dated: August 28,1991.
W.J.Ecker,
Rear Admiral (Lower Half), U.S. CoastGuard, 
Commander, Second Coast Guard District 
[FR Doc. 91-23205 Filed 9-25-91; 8:45 am] 
BILLING CODE 4910-14-M

33 CFR Part 161 

[CGD 91-032]

RIN 2115-AD79

Prince William Sound Automated 
Dependent Surveillance System; 
Equipment Carriage Requirement

AGENCY: Coast Guard, DOT. 
a c t io n : Notice of proposed rulemaking.

SUMMARY: In response to section 5004 of 
the Oil Pollution Act of 1990, the Coast 
Guard is proposing regulations to 
require tank vessels of 20,000 DWT or 
more, operating in Prince William 
Sound, to carry Automated Dependent 
Surveillance Shipborne Equipment 
(ADSSE). The ADSSE would 
automatically provide the Vessel Traffic 
Center (VTC) in Valdez, AK, with 
position information on tank vessels at 
greater distances than now available, 
allowing traffic management decisions 
to be made in a more timely and reliable 
fashion. The automatic feature would 
enhance vessel safety by reducing the 
amount of time the tank ship’s officers 
spend communicating by voice radio 
with the VTC.
d a t e : Comments must be received on or 
before November 12,1991.
ADDRESSES: Comments may be mailed 
to the Executive Secretary, Marine 
Safety Council (G-LRA-2/3406), (CCD 
91-632), U.S. Coast Guard Headquarters, 
2100 Second Street SW„ Washington,
DC 20593-0001, or maybe delivered to 
room 3406 at the above address between 
8 a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is 267-1477.

The Executive Secretary maintains 
the public docket for this rulemaking. 
Comments will become part of this 
docket and will be available for 
inspection or copying at Room 3406, U.S. 
Coast Guard Headquarters.

A copy of the material listed in 
"Incorporation by Reference" of this 
preamble is available for inspection at 
Room 3302, U.S. Coast Guard 
Headquarters, 2100 Second Street SW., 
Washington, DC or the Radio Technical 
Commission for Maritime Services, 655 
15th Street NW„ Washington, DC.
FOR FURTHER INFORMATION CONTACT. 
Bruce Riley, Project Manager,
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Navigation Safety Systems Special 
Projects Staff, Tel. (202) 267-0412. 
SUPPLEMENTARY INFORMATION:

Request for Comments
The Coast Guard encourages 

interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their names 
and addresses, identify this rulemaking 
(CGD 91-032) and the specific section of 
this proposal to which each comment 
applies, and give a reason for each 
comment. Persons wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope.

The Coast Guard will consider all 
comments received during the comment 
period. It may change this proposal in 
view of the comments.

The Coast Guard plans no public 
hearing. Persons may request a public 
hearing by writing to the Marine Safety 
Council at the address under 
“ADDRESSES.” If it determines that the 
opportunity for oral presentations will 
aid in this rulemaking, the Coast Guard 
will hold a public hearing at a time and 
place announced by a later notice in the 
Federal Register.
Drafting Information

The principal persons involved in 
drafting this document are Bruce Riley, 
Project Manager, and Nicholas 
Grasselli, Project Counsel, Office of 
Chief Counsel.

Background and Purpose
The Oil Pollution Act of 1990 (Pub. L. 

101-380) directs the Coast Guard to 
acquire, install, and operate additional 
equipment as necessary to provide 
surveillance of tank vessels throughout 
Prince William Sound. Under the Act, 
the VTC display equipment must also 
have the capability to initiate an alarm 
to alert the VTC watchstander when a 
tank ship deviates from a designated 
navigation route. The VTC in Valdez 
now relies on limited radar surveillance 
and periodic voice radio reports to track 
tank vessels transiting the Sound.

The Coast Guard has investigated 
various types of surveillance systems, 
including radar and dependent 
surveillance systems, which could meet 
these requirements. Total radar 
coverage of Prince William Sound is 
possible, but would be cost prohibitive. 
Dependent surveillance is a system 
involving the cooperation of the vessel. 
This system requires that a vessel have 
a means to determine its position and 
communicate this position along with an 
identification code and a time stamp to 
a shore station.

The dependent surveillance process 
can be broken down into two 
subsystems—navigation and 
communications^ As they relate to 
dependent surveillance, navigation is 
the means to determine a vessel’s 
position; and communications is the 
means by which information on the 
vessel’s position is passed to a shore 
station.

The Coast Guard reviewed different 
combinations of navigation and 
communications equipment that could 
meet operational performance standards 
and approach the accuracy requirements 
for a traffic management system. Many 
navigation systems cannot be used 
because the Coast Guard is proposing to 
require true position accuracy of less 
than 10 meters. Most communications 
products were rejected because they 
could not meet the Coast Guard 
requirements for latency (less than 10 
seconds) or message length.

In the final analysis, the only system 
that the Coast Guard has identified 
which meets the stated requirements, 
without being cost prohibitive, is an 
Automated Dependent Surveillance 
system (ADS) using Differential Global 
Positioning System (DGPS). The ADSSE 
would include a DGPS receiver, a 
marine radiobeacon band receiver 
capable of receiving differential GPS 
error correction messages, a VHF/FM 
transceiver using Digital Selective 
Calling (DSC), and a control unit.

Once the position information is 
received by the VTC, it would be 
processed and displayed in the VTC. 
With all tank ship positions displayed, 
the VTC operator could make decisions 
concerning hazardous traffic situations 
earlier in a tank ship’s transit, thereby 
reducing the potential for a collision or 
grounding. As part of the VTC display 
equipment, an alarm indicating that a 
tank ship has proceeded out of or into a 
specified area would alert the 
watchstander in the VTC.

The proposed regulations would 
provide a requirement for tank vessels 
of 20,000 DWT or more to carry the 
ADSSE while transiting Prince William 
Sound. The proposed rule would allow a 
one year compliance period with 
carriage becoming mandatory one year 
after publication of the final rule.

Discussion of Proposed Amendments

Section 161.376(a) would be amended 
to include the requirement for tank 
vessels 20,000 DWT or more to carry the 
ADSSE. The ADSSE would have to meet 
specific accuracy, transmission, 
receiving, and display requirements.

Incorporation by Reference
The following material would be 

incorporated by reference in § 161.376: 
RTCM Recommended Standards For 
Differential NAVSTAR GPS Service, 
Version 2.0, dated January 1,1990, 
published by the Radio Technical 
Commission for Maritime Services 
(RTCM) Special Committee 104. RTCM 
Paper 134-89/SC104-68. Copies of the 
material are available for inspection in 
the docket and where indicated under 
“ADDRESSES”.

Before publishing a final rule, the 
Coast Guard will submit this material to 
the Director of the Federal Register for 
approval of the incorporation by 
reference.
Regulatory Evaluation

This proposal is not major under 
Executive Order 12291 and is not 
significant under the Department of 
Transportation Regulatory Policies and 
Procedures (44 F R 11040; February 26, 
1979).

This proposed rulemaking is intended 
to benefit the environment by reducing 
the potential for catastrophic oil spills 
which may result from tankers involved 
in groundings, rammings or collisions.

The only potential cost to VTS users 
will be the initial purchase price of the 
ADSSE. The equipment could cost as 
much as $50,000 per vessel. However, 
compared to the annual operating costs 
of the tank vessels required to carry the 
ADSSE, the Coast Guard considers 
$50,000 to be a reasonable amount. The 
Coast Guard estimates that 40 to 50 tank 
ships will be affected by this proposed 
rulemaking. The estimated total cost of 
outfitting all affected tank ships is 
$2,000,000 to $2,500,000.

Small Entities
Under the Regulatory Flexibility Act 

(5 U.S.C. 601 et seq .), the Coast Guard 
must consider whether this proposal will 
have significant economic impact on a 
substantial number of small entities. 
“Small entities” include independently 
owned and operated small businesses 
that are not dominant in their field and 
that otherwise qualify as “small 
business concerns” under section 3 of 
the Small Business Act (15 U.S.C. 632).

This regulation would affect owners 
and operators of tank vessels of 20,000 
or more DWT operating in Prince 
William Sound. The construction costs 
of vessels of this size is such that their 
owners and operators tend to be major 
corporations or subsidiaries of major 
corporations. Business entities with the 
capital and operating costs of this 
magnitude do not meet the definition ot 
“small entities.”
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For the reasons stated above, the 
Coast Guard certifies under 5 U.S.C. 
605(b) that this proposal, if adopted, will 
not have a significant economic impact 
on a substantial number of small 
entities.

Collection of Information
This proposed rulemaking contains no 

information collection requirements. All 
reports are made automatically via 
VHF/FM. The automatic reports 
required by these proposed rules are 
considered to be operational 
communications and transitory in 
nature, and therefore do not constitute 
the collection of information under the 
Paperwork Reduction Act.
Federalism

The Coast Guard has analyzed this 
proposal in accordance with the 
principles and criteria contained in 
Executive Order 12612, and has 
determined that this proposal does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment.
Environment

The Coast Guard considered the 
environmental impact of this proposal 
and concluded that under section 2.B.2. 
of Commandant Instruction M16475.1B, 
this proposal is categorically excluded 
from further environmental 
documentation. Paragraph c. of section
2.B.2. which addresses Coast Guard 
operations in support of statutory 
authority in the area of maritime safety 
supports this finding. While this 
rulemaking may have a positive effect 
on the environment by minimizing the 
risk of environmental harm resulting 
from collisions and groundings, the 
impact is not expected to be significant 
enough to warrant further 
documentation. A Categorical Exclusion 
Determination is available in the docket 
for inspection or copying where 
indicated under "ADDRESSES.”

List of Subjects in 33 CFR Part 161
Harbors, Navigation (water). Vessels, 

Waterways.
For the reasons set out in the 

preamble, the Coast Guard proposes to 
amend part 161 of title 33 CFR as 
follows:

PART 161—[AMENDED]

1. The authority citation for Part 161 is 
revised to read as follows;

Authority: 33 U.S.C. 1231, 2734; 49 CFR 1.46.
2. Section 161.376 is amended by 

adding paragraph (a)(5) to read as 
tollow8:

§ 161.376 Tank vessels in the VTS Area.
(a!) * * *
(5) Have Automated Dependent 

Surveillance Shipbome Equipment 
(ADSSE) consisting of a twelve channel 
all-in-View Global Positioning System 
(DGPS) receiver, a marine band Non- 
Directional Beacon receiver capable of 
receiving differential GPS error 
correction messages, a VHF/FM 
transceiver using Digital Selective 
Calling (DSC) on channel 70 (156.525 
MHz), and a control unit.

(i) Die ADSSE must have the 
following capabilities:

(A) Using DGPS, sense the position of 
a tank vessel and determine time of the 
position, Universal Coordinated Time 
(UTC).

(B) Fully utilize the broadcast type 1,
2, 3, 6. 7 ,9 , and 16 messages a s  specified 
in RTCM Recommended Standards For 
Differential NAVSTAR GPS Service, 
Version 2.0, dated January 1,1990 in 
determining the required information;

(C) Achieve a position error which is 
less than ten meters (32.8 feet) 2 
distance root mean square (2 drms) from 
the true North American Datum of 1983 
(NAD 83) position as transmitted to the 
VTC;

(D) Achieve a course error which is 
less than 0.5 degrees from-true course 
over ground as transmitted to the VTC 
and a speed error which is less than 0.05 
knots from true speed over ground as 
transmitted to the VTC.

(E) Receive and act upon commands 
from the VTC broadcast as DSC 
messages on channel 70 (156.525 MHz);

(F) Transmit the vessel's position 
which is tagged with the UTC at position 
solution and the vessel’s course over 
ground, speed over ground, and Lloyd’s 
registration number to the VTC;

(G) Receive and act upon the RTCM 
messages which are broadcast as 
minimum shift keying modulated 
medium frequency signals in the marine 
radiobeacon band and supply the 
messages to the GPS receiver;

(H) Display a visual alarm to indicate 
to shipboard personnel when a failure to 
receive or utilize the RTCM messages 
occurs;

(I) Display a separate visual alarm 
which is triggered by the VTC utilizing a 
DSC message to indicate to shipboard 
personnel when the VTS cannot provide 
the required system accuracy; and

(J) Display two RTCM type 16 
messages, one of which must display the 
position error when it is broadcast.

(iij The ADSSE will be considered to 
be non-operatianal should it fail to:

(A) Respond to the required VTS 
commands;

(B) Utilize broadcast messages; or
(C) Provide the VTS with the required 

information at the required accuracies.
* ★

Dated: September 23,1991.
J.W. Lockwood,
Captain, US. Coast Guard, Chief, Office o f 
Navigation Safety and Waterway Services. 
[FR Doc. 91-23206 Filed 9-25-91; 8:45 am] 
BILLING CODE 4910-14-M

33 CFR Part 162 

[CGD85-096]

RIN 2115-AC03

Navigation on Certain Waterways 
Tributary to the Gulf of Mexico

a g e n c y : Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to 
revise those Inland Waterways 
Navigation regulations governing the 
Gulf Intracoastal Waterway (GIWW) 
and all other waterways tributary to the 
Gulf of Mexico (except the Mississippi 
River, its tributaries, South and 
Southwest Passes, and the Atchafaleya 
River) from Saint Marks, Florida, to the 
Rio Grande. Over time those regulations 
have grown in some ways awkward, 
redundant, and superfluous. The Coast 
Guard expects that the rulemaking 
proposed here will streamline the 
language, conform the regulations to 
current practice, and reduce the 
collection-of-information burden on the 
public by eliminating the need to seek 
permits for the commonest 
configurations of tows.
DATES: Comments must be received on 
or before December 26,1991. 
a d d r e s s e s : Comments may be mailed 
to the Executive Secretary, Marine 
Safety Council (G-LRA-2, 3406), U.S. 
Coast Guard Headquarters, 2100 Second 
Street SW., Washington, DC 20593-0001, 
or may be delivered to room 3406 at the 
above address between 8 a.m, and 3 
p.m., Monday through Friday, except 
Federal holidays. The telephone number 
is (202) 267-1477. Comments on 
collection-of-information requirements 
must be mailed also to 1he Office of 
Information and Regulatory Affairs, 
Office of Management and Budgdt 
(OMB), 72517th Street, NW., 
Washington, DC 20503, ATTN: Besik 
Officer, U.S. Coast Guard 

The Executive Secretary maintains 
the public docket for this rulemaking. 
Comments will become part of this 
docket and will be available for 
inspection or copying at room 3406, U.S. 
Coast Guard Headquarters.
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FOR FURTHER INFORMATION CONTACT: 
LCDR John Fidaleo (Project Officer, 
Eighth Coast Guard District, Aids to 
Navigation Branch), (504) 589-4686; or 
Mr. Harry C. Robertson (Project 
Manager, Coast Guard Headquarters, 
Short-Range Aids-to-Navigation 
Division), (202) 267-0405. 
SUPPLEMENTARY INFORMATION:

Request for Comments
The Coast Guard encourages 

interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their name 
and address, identify this rulemaking 
[CGD 85-096] and the specific section of 
the proposal to which each comment 
applies, and give a reason for each 
comment. Persons wanting 
acknowledgment of receipt of comments 
should enclose a stamped self- 
addressed postcard or envelope.

The Coast Guard will consider all 
comments received during the comment 
period. It may change this proposal in 
view of the comments.

The Coast Guard plans no public 
hearing. Persons may request a public 
hearing by writing to the Marine Safety 
Council at the first address under 
“a d d r e s s e s”. If it determines that the 
opportunity for oral presentations will 
aid this rulemaking, the Coast Guard 
will hold a public hearing at a time and 
place announced by a later notice in the 
Federal Register.

Drafting Information
The principal persons involved in 

drafting this document are Mr. Harry C. 
Robertson, Project Manager, and Mr. 
Patrick J. Murray, Project Counsel,
Office of Chief Counsel.

Background and Purpose
By Memorandum of Understanding 

signed May 5,1977, the Army Corps of 
Engineers transferred certain regulations 
on the navigation of inland waterways 
to the Coast Guard under the Ports and 
Waterways Safety Act [33 U.S.C. 1221, 
Pub. L. 92-340, 86 Stat. 424, as amended 
by Pub. L. 95-474, 92 Stat. 1471].

Pursuant to the Ports and Waterways 
Safety Act and further delegation by the 
Secretary of Transportation in 49 CFR 
1.46(n)(4), the Commandant of the Coast 
Guard has authority to regulate 
navigation on certain navigable waters 
of the United States for purposes of 
marine safety and environmental 
protection. Enforcement procedures for 
these regulations appear at 33 CFR 1.07. 
Various features of 33 CFR 207 shifted 
into 33 CFR 162 [42 FR 51758 (September 
29,1977)]. But they shifted with little 
change in language. In the ensuing

years, experience has revealed that the 
language in 33 CFR 162.75 is in some 
ways superfluous, redundant, and 
unduly restrictive. This proposal should 
streamline the language, conform the 
regulations to current practice, and 
reduce the collection-of-information 
burden of the public by eliminating the 
need to seek permits for the commonest 
configurations of tows.

Discussion of Proposed Amendments
The Coast Guard proposes to amend 

§ 162.75 of title 33, Code of Federal 
Regulations. It would eliminate 
paragraphs (a)(2), (b)(2), (b)(3)(iii), and
(b)(7) of 33 CFR 162.75 because they 
repeat requirements already and more 
properly stated in other regulations. It 
would revise the remaining paragraphs 
to reflect current practice, and place 
them in a more logical order. It would 
also add some exceptions to the general 
rule of tow width.

There are two standard sizes of 
barges most commonly used in the 
waters covered by this regulation: the 
35'X 190' general-cargo barge, and the 
55' X 290' petroleum barge. In recent 
years it has become preferred practice 
among some members of the towing 
industry to make up double-wide tows 
of general-cargo barges, each tow 70' 
wide. Under current regulations, tows 
over 55' wide need permits from the 
Coast Guard to transit the regulated 
area. The Coast Guard issues oversize- 
tow permits upon request in most cases 
because, in the opinion of the Captain of 
the Port (COTP), these tows can travel 
safely and the waterway can 
accommodate them. Nevertheless, the 
administrative burden persists on the 
public and the Coast Guard for 
processing oversize-tow permits.

There has been much discussion of 
double-wide tows at professional 
conferences and Coast Guard—Industry 
Days. Most members of the towing 
industry we have heard from believe 
that a short tow, even if wide, is more 
maneuverable in sharp bends and high 
winds than a long tow, even if narrow. 
Must also believe, with reason, that it is 
more advantageous financially to make 
a transit with a 6-barge tow, 2 wide by 3 
long, than with a 5-barge tow, 1 wide by 
5 long.

The Coast Guard’s experience is that 
tows as wide as 2 35-foot barges can be 
safely operated on the GIWW if they are 
no more than 3 barges long. This is 
supported by data on the large number 
of transits and the small number of 
accidents. For example, during Fiscal 
Year 1990, the Coast Guard received 
3261 requests for oversize-tow permits 
on the GIWW, and approved 3222 of 
them. During the same period and on the

same waterway, it received reports of 
only 3 casualties for oversize tows. 
There is a certain degree of risk inherent 
in any towing, but the Coast Guard has 
concluded that increasing the allowable 
width from 55 to 72 feet for tows on the 
waters subject to this rule does not 
significantly increase that risk, given a 
proper degree of care and given 
observance of other regulations and 
practices for safety of navigation.

Regulatory Evaluation

This proposal is not major under 
Executive Order 12291 and not 
significant under the Department of 
Transportation Regulatory Policies and 
Procedures [44 FR 11040 (February 26, 
1979)]. The Coast Guard expects the 
economic impact of this proposal to be 
so minimal that a Regulatory Evaluation 
is unnecessary. The new tow 
configurations contemplated by this 
proposal would be voluntary, and would 
not affect an operation unless the 
master preferred to change.

Small Entities

Under the Regulatory Flexibility Act 
[5 U.S.C. 601 et seq.], the Coast Guard 
must consider whether this proposal 
would have a significant economic 
impact on a substantial number of small 
entities. “Small entities” include 
independently owned and operated 
small businesses that are not dominant 
in their field and that otherwise qualify 
as “small business concerns” under 
section 3 of the Small Business Act [15 
U.S.C. 632].

To the knowledge of the Coast Guard, 
most of the towing businesses on the 
GIWW that would be affected by this 
proposal do not qualify as "small 
entities”. Therefore, the Coast Guard 
certifies under 5 U.S.C. 605(b) that this 
proposal, if adopted, will not have a 
significant economic impact, on a 
substantial number of small entities. 
(Besides, the proposal would not further 
restrict towing operations, but would 
authorize a tow configuration that may 
or may not be used, at the discretion of 
the operator.) If, however, you think that 
your business qualifies as a small entity 
and that this proposal would have a 
significant economic impact on your 
business, please submit a comment (see 
“ADDRESSES”) explaining why you think 
your business qualifies and in what way 
and to what degree this proposal would 
economically affect your business.

Collection of Information

OMB has approved the collection of 
information, under the Paperwork 
Reduction Act and 5 CFR part 1320, 
through a blanket approval for 33 CFR
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subchapter P. It has assigned approval 
number 2115-0540. The proposed 
changes to this rule would reduce the 
collection-of-information requirements 
for oversize-tow permits by about 3200 
requests a year.

Federalism

The Coast Guard has analyzed this 
proposal in accordance with the 
principles and criteria contained in 
Executive Order 12612, and it has 
determined that this proposal does not 
have sufficient implications for 
federalism to warrant the preparation of 
a Federalism Assessment.

Environment

In accordance with the National 
Environmental Policy Act, the Coast 
Guard is preparing an environmental 
assessment to identify potentially 
significant effects of this proposed 
rulemaking on the environment. 
Information available at this time 
indicates no likely significant adverse 
effects on the environment. Experience 
to date with permitting of double-wide 
tows on the GIWW shows no significant 
direct or indirect effects on the 
environment. The Coast Guard would 
appreciate information, concerns, and 
comments on these effects by the date 
stated above under “DATE”.

List of Subjects in 33 CFR Part 162

Harbors, Navigation (water), Vessels, 
Waterways.

For the reasons stated above, the 
Coast Guard proposes to amend 33 CFR 
part 162 as follows:

1. The citation of authority for 33 CFR 
part 162 continues to read as follows: 33 
U.S.C. 1231, 49 CFR 1.46.

2. Section 162.75 is revised to read as 
follows:

§ 162.75 All waterways tributary to the 
Gulf of Mexico (except the Mississippi 
River, its tributaries, South and Southwest 
Passes, and Atchafalaya River) from Saint 
Marks, Florida, to the Rio Grande.

(a) Application. The regulations in this 
section apply to all navigable waters of 
the U.S. tributary to the Gulf of Mexico 
between Saint Marks, Florida, and the 
Rio Grande, Texas (both inclusive), and 
apply to the Gulf Intracoastal Waterway 
(GIWW); except that they do not apply 
to the Mississippi River, its tributaries, 
South or Southwest Pass, or the 
Atchafalaya River above its junction 
with the Morgan City—Port Allen Route.

(b) Definitions. As used in this 
section:

“Channel” means the deeper part of a 
body of water, whether natural or 
dredged available for passage of

vessels. In the GIWW, it means the 
same as project width.

“Charted width” means the breadth of 
water available for navigation, as 
shown on a navigational chart.

“COTP” means the Captain of the 
Port.

“Gulf Intracoastal Waterway” or 
“GIWW” means the navigation project 
of the U.S. Army Corps of Engineers 
extending from Saint Marks, Florida, to 
the Rio Grande, Texas, including the 
Morgan City—Port Allen Alternate 
Route and the Galveston—Freeport 
Cutoff.

“Projected width" means the designed 
width of a channel constructed by the 
Corps of Engineers.

“Tow” means any vessel or vessels 
being towed or pushed. The length of a 
tow includes the length of the towing 
vessel, but excludes that of the towline 
and of the bow steering-unit. The width 
of a tow includes that of the towing 
vessel and includes all overhangs and 
projections.

“Vessel” means every craft or other 
artificial contrivance used, or capable of 
being used, as a means of transportation 
on the water.

(c) Anchoring and mooring in 
channels or waterways not designated 
for anchoring or mooring.

(1) No vessel, regardless of size, may 
anchor for fishing if it obstructs 
navigation thereby.

(2) No commercial vessel or tow may 
anchor or moor in any land cut or 
channel not designated for anchoring or 
mooring, except in an emergency or with 
the prior permission of the Coast Guard.

(3) Each request from a commercial 
vessel or tow to anchor or moor for 24 
hours or less must be submitted 12 hours 
or more in advance to the COTP having 
jurisdiction over the place of anchoring. 
Each request from a commercial vessel 
or tow to anchor or moor for more than 
24 hours but less than 60 days must be 
submitted in writing 12 hours or more in 
advance to the COTP having jurisdiction 
over the place of anchoring. Each 
request from a commercial vessel or tow 
to anchor or moor for 60 days or more 
must be submitted in writing 10 days or 
more in advance to the District 
Commander. Each request must specify 
the size and configuration of the vessel 
or tow to anchor, and must state where, 
for how long, and why. A request may 
be submitted by telephone, radio, or 
telefax or in writing.

(4) When moored to the bank, each 
vessel or tow must be secured by lines 
at bow and stern. When so moored, 
each tow consisting of more than one 
vessel must also be secured by lines at 
intervals small enough to ensure the 
tow’s not being drawn away from the

bank by winds, currents, or the suction 
of passing vessels. When so moored, 
each tow consisting of more than one 
vessel must shorten its lines so that its 
vessels will be as close together as 
possible. When so moored, it shall be 
only at such a place and under such 
conditions as will not obstruct or 
prevent the passage of other vessels.

(5) When moored to the bank or to a 
mooring buoy, or when anchored, each 
vessel or tow must remain under 
constant supervision by a qualified, 
responsible person to see that proper 
signals are displayed, that the vessel or 
tow stays properly moored or anchored, 
and that cargo security is maintained at 
all times.

(d) Limits on navigation.
(1) Each vessel must, when passing 

other vessels or structures in or along 
the waterway, reduce speed so as to 
prevent wake damage.

(2) Each vessel must obey official 
speed-limit signs.

(3) Each vessel must at all times leave 
a clear channel open to permit free and 
unobstructed navigation by other 
vessels.

(4) No vessel whose deck load hangs 
or projects over the side, or whose 
rigging projects over the side so as to 
endanger passing vessels, wharves, or 
other property, may enter or pass 
through any channel without prior 
approval of the COTP at the point of 
origin.

(e) Assem bly o f tows.
(1) In channels 150 feet wide or less, 

each vessel pulling a tow not equipped 
with rudders must use two towlines, or a 
bridle on one towline, shortened as 
much as safety of the towing vessel 
admits, to keep complete control at all 
times. The COTP may require that a tow 
be broken up, and may require the 
installation of a rudder or other 
approved steering device on the tow, to 
avoid its obstructing navigation or 
damaging property.

(2) Each vessel in a tow must be 
securely assembled, with the individual 
vessels made fast by lines as short as 
possible. However, towlines and 
fastenings between vessels in a tow may 
be slackened enough to accommodate 
wave surge.

(f) Handling o f tows.
(1) Each tow wider than half the 

charted width of the channel or wider 
than 55 feet must, when meeting or 
overtaking a narrower tow, vessel, or 
floating plant, give way as far as 
necessary by any means necessary— 
including the disassembly of a tow—to 
ensure to each user a minimum of half 
the charted width of the channel and a 
safe passage.
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(2) No tow may be drawn or pushed 
by a vessel that lacks sufficient power 
or crew to permit ready 
maneuverability,, safe handling, and full 
control at all! times.

(g) Size o f tows: Unless granted an 
exception in this paragraph, only tows 
not wider than 55 feet and not longer 
than 1194 feet, and tows wider than 55- 
feet but not wider than 72 feet and not 
longer than 750 feet, may transit the 
GIWW. The following exceptions apply:;

(1) Between the west side o f the 
Mobile Bay Ship Channel and mile 34.2 
East o f Harvey Lock (EHL): Douhle- 
wide tows wider than 55 feet but not 
wider than 110 feet and not longer than 
750 feet are allowed.

(2) Between mile 363 West of Harvey 
Lock CWHL) and m ile 670 WHL 
(Brownsville Channel): Double-wide 
tows, made up of empty barges on the 
starboard side, wider than. 55 feet but 
not wider than 110 feet and not longer 
than 750 feet are allowed.

(3) Between mile 238.5 WHL (w est 
side of Calcasieu Lock) and m ile 352 
WHL (Pelican IsIandCut): Double-wide 
tows, made up of empty barges on the 
starboard side, wider than 55 feet but 
not wider than 110 feet and not longer 
than 750 feet are allowed*. Note: The 
Brazos Rtver Floodgates and the 
Colorado River Locks have horizontal 
clearances of 75 feet. See 33 CFR part 
207 for special regulations on floodgates, 
locks, and navigation applicable to both 
of these structures.

(h) On waterways, other than the 
GIWW, having a charted width o f 150 
feet or less: Unless granted an exception 
!n this paragraph, no tow may be wider

than 55 feet or one-half the charted 
width, whichever is less, and no tow 
may be longer than 1194 feet. The 
following exceptions apply:

(1) Apalachicola, Chattahoochee, and' 
Flint Rivers: No tow may be wider than 
55 feet, except that a southbound tow 
made up of two empty barges may be as 
wide as 72 feet, and no tow may be 
longer than 450 feet.

('2} Upper Escambia Bay and the 
Escambia River. No tow may be wider 
than 55 feet.

(3) Biloxi East Channel to Back Bay 
Channel, between the GIWW and the 
end o f Back Bay Channel (300 yards 
west o f Big Island): No tow wider than 
55 feet may be longer than 750 feet.

(4) Pass M anchac Bridges, Between 
Lake Maurepas and Lake Pontchartraih: 
No tow may be double-wide, consist of 
more than two barges, or be longer than 
450 feet.

(5) . Chocolate Bayou Channel, 
between the GIWW, mile 376 WHL, and 
Chocolate Bayou Channel, m ile 8.1: No 
tow may be wider than 55 feet.

(6) Victoria Channel,, between the 
GIWW, mile 492 WHL, and upstream in 
the Victoria Channel to m ile 34.6: No 
tow made up of laden barges may be 
wider than 55 feet, and no tow made up 
of empty barges may be wider than 72 
feet or longer than 700 feet

(i) Oversize-tow permits.
(1) Each vessel or tow exceeding 

applicable size or sizes allowed in 
paragraphs fd), (g), and (h) of this 
section must obtain a permit from die 
COTP at the point of origin before it 
commences movement.

(2) A request for a permit must reach 
the COTP at least 12 hours before the 
tow commences movement.

(3 ) A separate request must reach the 
COTP for each permit.

(4) A request for a permit maybe 
submitted by telephone, radio, or telefax 
or in writing to the COTP, who will 
notify other COTPs along the route.

(5) The following information must be 
provided with each request for a  permit:

(i) Name and horsepower of towing 
vessell

(ii) Operator or operators of towing 
vessel, and what Coast Guard licenses, 
if any, they hold.

(iii) Names and cargoes of barges.
(iv) Tow width.
(v) Tow length.
(vi) Nature of overhang* if any.
(vii) Owner or charterer of tawing 

vessel.
(viii) Place and estimated time of 

departure.
(ix) Route.
(x) Destination and estimated time of 

arrival.,
(xi) Bow steering-units (yes, or no).
(xii) Integrated tow (yes or no)>
(xiii) Requester’s name and phone.
(xiv) Acknowledgement of 

responsibility not to impede other 
vessels and to allow passage by clearing 
the channel or breaking up the tow..

Dated: September 5,1991.
A. Cattalini,
Acting Chief, Office of Navigation Safety and 
Waterway Services~
[FR Doc. 91-23207 Filed 9-25-91: 8:45 am]; 
BILUNG CODE 4910-14-M
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DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of 
Management and Budget

September 20,1991.
The Department of Agriculture has 

submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information:

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3)Form number(s), if 
applicable; (4) How often the 
information is requested; (5) who will be 
required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person.

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 404-W Admin.
Bldg., Washington, DC 20250, (202) 447- 
2118.

Revision
• Farmers Home Administration 
7 CFR1930-C, Management and 

Supervision of Multiple Family 
Housing Borrowers and Grant 
Recipients

FmHA 444-27A, 1944-8, -25, -27, -29, 
1930-5, -7, -8

Recordkeeping; On occasion; Monthly 
Individuals or households; State or local 

governments; Farms; Businesses or 
other for-profit; Non-profit 
institutions; Small businesses or 
organizations; 1,860,300 responses; 
1,388,215 hours

Jack Holston (202) 382-9736 

Extension
• Agricultural Marketing Service 
Nectarines Grown in California—

Marketing Order No. 916 
Recordkeeping; On occasion; Monthly; 

Semi-annually; Biennially; Every four 
years

Farms; Businesses or other for profit; 
Small businesses or organizations; 
1,112 responses; 957 hours 

Tom Tichenor (202) 475-5464
• Agricultural Marketing Service 
Grapefruit and Oranges Grown in the

Lower Rio Grande Valley in Texas— 
Marketing Order No. 906 

Recordkeeping; On occasion; Annually 
Farms; Businesses or other for-profit; 

Small businesses or organizations; 327 
responses; 68 hours 

Gary Rasmussen (202) 475-3918
• Agricultural Cooperative Service 
Agricultural Cooperative Service

Questionnaire: New cooperative 
Volume and Structure (Producer 
Survey for New Cooperative Activity) 

On occasion
Farms; Businesses or other for-profit; 

Small businesses or organizations: 245 
responses; 245 hours 

Gerald E. Ely (202) 245-5350
• Food and Nutrition Service 
Affidavit of Return or Exchange of Food

Coupons 
FNS-135 
On occasion
State or local governments; 63,626 

responses; 17,408 hours 
Ed Speshock (703) 756-3385
• Agricultural Marketing Service 
Marketing Agreement for Domestically

Produced Peanuts—No. 146 
Recordkeeping; On occasion; Weekly;

Monthly; Annually 
Farms; Businesses or other for-profit; 

Small businesses or organizations; 
16,019 responses; 3492 hours 

Patrick Packnett (202) 475-3862 
Donald E. Hulcher,
Deputy Departmental Clearance Officer.
[FR Doc. 91-23171 Filed 9-25-91; 8:45 am] 
BILLING CODE 3410-01-M

COMMISSION ON CIVIL RIGHTS

District of Columbia State Advisory 
Committee; Agenda and Notice of 
Public Meeting

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations

of the U.S. Commission on Civil Rights, 
that a meeting of the District of 
Columbia State Advisory Committee to 
the Commission will convene at 12 p.m. 
and adjourn at 2 p.m. on Wednesday, 
October 9,1991, at 1050 Connecticut 
Avenue NW., Washington, DC, Baker & 
Hosteler conference room. The purpose 
of the meeting is to plan upcoming 
program activity.

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact John I. 
Binkley, Director, Eastern Regional 
Division at (202) 523-5264, TDD (202) 
376-8117. Hearing impaired persons who 
will attend the meeting and require the 
services of a sign language interpreter, 
should contact the Regional Division at 
least five (5) working days before the 
scheduled date of the meeting.

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission.

Dated at Washington, DC, September 18, 
1991. ,
Carol-Lee Hurley,
Chief, Regional Programs Coordination Unit. 
[FR Doc. 91-23143 Filed 9-25-91; 8:45 am] 
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A-122-047]

Elemental Sulphur From Canada; 
Preliminary Results of Antidumping 
Duty Administrative Review and Intent 
To Revoke in Part

AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce.
ACTION: Notice of preliminary results of 
antidumping duty administrative review 
and intent to revoke in part.

s u m m a r y : In response to a request by a 
respondent, the Department of 
Commerce has conducted an 
administrative review of the 
antidumping finding on elemental 
sulphur from Canada. The review covers 
one exporter of this merchandise to the 
United States and the period December 
1,1989 through November 30,1990. The 
Department intends to revoke in part the 
antidumping finding on Canadian
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elemental sulphur with respect to Sulco 
Chemicals, Ltd.

Interested parties are invited to 
comment on these preliminary results 
and intent to revoke in part.
EFFECTIVE DATE: September 26,1991.
FOR FURTHER INFORMATION CONTACT: 
Dennis U. Askey or John R. Kugelman,, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230, telephone: (202) 377-3601, 
SUPPLEMENTARY INFORMATIONr

Background
On April 19,1991, the Department of 

Commerce (the Department) published: 
in the Federal Register (56 F R 16068) the 
final results of its last administrative 
review of the antidumping finding on 
elemental sulphur from Canada (38 FR 
35655, December 17,1973). On December 
26 and December 27,1990, two 
respondents, Sulco Chemicals, Ltd, 
(Sulco) and PetrO'-Canada Resources 
(Petro-Canada), requested in accordance 
with 19 CFR 353.22 that we conduct an 
administrative review of the period 
December 1,1989 through November 30, 
1990. We published a notice of initiation 
for both firms on January 30,1991 (56 FR 
3445). Iii an April 19,1991 notice we 
revoked the finding with respect to 
Petro-Canada (effective December T, 
1989). Therefore, we are terminating this 
administrative review of Petro-Canada. 
On April 25; 1991, Sulco requested 
revocation from the finding. The 
Department has now conducted the 
administrative review of Sulco in 
accordance with section 751 of the Tariff 
Act of 1930 (the Tariff Act).,

Scope of the Review
Imports covered by the review are 

shipments of elemental sulphur from 
Canada. During the review period such 
merchandise was classifiable under 
Harmonized Tariff System (HTSJitem 
2501.01.00. The HTS item number is 
provided for convenience arid Customs 
purposes. The written description 
remains dispositive.

The review covers one exporter of 
Canadian elemental sulphur to the 
United States, Sulco, and the period 
December 1,1989 through November 3d, 
1990.

United States Price
We based United States price (USP) 

on purchase price (PP), in accordance; 
with section 772(b) of the Tariff Act, 
because all sales were made directly to 
unrelated parties prior to: importation, 
into the United States. We calculated PP 
based on unpacked, Lo.b. refinery or 
delivered prices to unrelated customers

in the United States. We made 
adjustments, were appropriate, for 
foreign inland freight, demurrage, 
brokerage and handling expenses, and 
credit costs. No other adjustments were 
daimed or allowed.
Foreign Market Value

We based foreign market value (FMV) 
on home market prices to unrelated 
parties, in accordance with section 773. 
of the Tariff Act. We calculated FMV 
based on unpacked, f.o.h. refinery or 
delivered prices to unrelated customers 
in the home market. We made 
adjustments, where appropriate, for 
inland freight, demurrage, and credit 
costs. No other adjustments were 
claimed or allowed.

Preliminary Results of the Review and 
Intent To Revoke in Part

As a result of our review, we 
preliminarily determine that no margin 
exists for Sulco for the period December 
1,1989 through November 30,, 1990.

Sulco has had sales at not less than 
fair value for at least three years. In 
addition, as provided for in 19 CFR 
353.25(a)(2)(iii), Sulco has agreed in 
writing to an immediate suspension of 
liquidation and reinstatement in the 
finding if circumstances develop which 
indicate that Canadian elemental 
sulphur exported to the United States by 
Sulco is being sold at less than fair 
value. Therefore, we intend to, revoke in 
part the antidumping finding on 
Canadian elemental sulphur with 
respect to Sulco. If this partial 
revocation is made final, it will apply to 
all unliquidated entries of this 
merchandise, exported by Sulco to the 
United States, and entered, or 
withdrawn from warehouse, for 
consumption on or after December 1, 
1990.

The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. When the final results of this 
review are published, the Department 
will issue appraisement instructions; 
concerning Sulco directly to the 
Customs Service,

Furthermore, the following deposit 
requirements will be effective upon 
publication of the final results of this 
administrative review for all shipments 
of Canadian elemental sulphur entered; 
or withdrawn from warehouse, for 
consumption on or after the publication 
date, as provided by section 751(a)flJ of 
the Tariff Act:,

(1) For the subject merchandise 
exported by manufacturers or exporters 
not covered in this review but covered 
in previous reviews, the cash deposit 
rate will continue to be the rate

published in the most recent final results 
for which the manufacturer or exporter 
received a company-specific rate;

(2) If the exporter is not a firm covered 
in this review or prior reviews, but the 
manufacturer is, the cash deposit rate 
will be that established in the most 
recent review of that manufacturer;

(3) The cash deposit rate for any future 
entries from all other manufacturers or 
exporters who are not covered in this or 
prior administrative reviews, and who 
are unrelated to the reviewed firm or 
any previously reviewed firm, will be 
zero percent This is the most current 
non-best-information-available rate for 
any firm in this proceeding.

Parties to the proceeding may request 
disclosure within 5 days of publication 
of this notice and may request a hearing 
within 10 days of publication. See 19 
CFR 353.38. Any hearing, if requested, 
will be held 44 days after the date of 
publication or the first workday 
thereafter. Case briefs from interested 
parties may be submitted not later than 
30 days after the date of publication. 
Rebuttal briefs, limited to issues raised 
in the case briefs, may be filed not later 
than 37 days after the date of 
publication. The Department will 
publish the final results of the 
administrative review, including the 
results of its analysis of issues raised in 
any such comments.

This administrative review, intent to 
revoke in part, and notice are in 
accordance with sections 751(a)(1) and
(c) of the Tariff Act (19 U.S.C.
1675a(a)(T), (cj), 19 CFR 353.22, and 19 
CFR 353.25.

Dated: September 16,1991.
Eric I. Garfinkel,
Assistant Secretary for Import 
Administration.
[FR Doc. 91-23227 Filed 9-25-91; 8:45 am) 
BiLUNG CODE 3510-DS-M

[A-588-087]

Postponement of Final Determination 
of Circumvention of Antidumping Duty 
Order: Portable Electric Typewriters 
From Japan (Brother Industries, Ltd. 
and Brother Industries (USA), Inc.)

a g en c y : Import Administration, 
International Trade Administration, 
Commerce. 
a c t io n : Notice.

e ffe c tiv e  d a t e : September 26,1991. 
FOR FURTHER INFORMATION CONTACT: 
Bradford Ward, Office of Antidumping 
Investigations, Import Administration, 
International; Trade Administration, U.S. 
Department of Commerce; 14th Street
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and Constitution Avenue, Washington, 
DC 20230, at (202} 377-5288,

Postponement of Final Determination

On August 27,1991, the Department 
published a Postponement of 
Preliminary Determination of 
Circumvention of Antidumping Duty 
Order: Portable Electric Typewriters 
from Japan (56 F R 12313}. In that notice, 
we indicated that the final 
determination in this inquiry would be 
issued on October 25,1991. Since the 
September 13,1991, publication of our 
Negative Preliminary Determination of 
Circumvention of Antidumping Duty 
Order: Portable Electric Typewriters 
from Japan (Brother Industries, Ltd. and 
Brother Industries (USA}, Inc.) (56 FR 
46594), the petitioner, Smith Corona 
Corporation, has requested a two week 
postponement for the final 
determination in this proceeding. 
Therefore, we have postponed the final 
determination until November 8,1991.

Accordingly, the new schedule is as 
follows:

• Case Hearing Briefs.............. October 4,1991
• Rebuttal Briefs........ ...........October 11,1991
• Hearing.—--- ------------ -------October 18,1991
• Final Determination__ __November 8,1991

If, consistent with section 781(e) of the 
Act, we refer this matter to the 
International Trade Commission (ITC), 
we will issue our final determination 
within 15 days of receiving advice from 
the ITC. If referral to the ITC is not 
necessary, we will issue our final 
determination by November 8,1991.

The hearing will be held on October 
18,1991, at 10 a.m. at the U.S.
Department of Commerce, room 1414,
14th Street and Constitution Avenue, 
NW., Washington, DC 20230. Parties 
should confirm by telephone the time, 
date, and place of the hearing 48 hours 
before the scheduled time.

Interested parties who wish to 
participate in the hearing must submit a 
written request to the Assistant 
Secretary for Import Administration,
U.S, Department of Commerce, Room B- 
099, within ten days of the publication of 
this notice in the Federal Register. 
Requests should contain: (1) The party’s 
name, address, and telephone number;
(2) the number of participants; (3) the 
reasons for attending; and (4) a list of 
issues to be discussed. Oral 
presentations will be limited to issues 
raised in the briefs.

This notice is published pursuant to 
section 781(a) of the Act.

Dated: September 20,1991.
Eric I. Garfinket
Assist-ant Secretary for Impart
Administration.
[FR Doc. 91-23228 Filed 9-25-91 ; 8:45 am] 
BILLING CODE 351O-0S-M

[A-357-804]

Antidumping Duty Order: Silicon Metal 
From Argentina

a g e n c y : Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: September 26,1991. 
FOR FURTHER INFORMATION CONTACT: 
James Terpstra or Stefanie Amadeo, 
Office of Antidumping Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230: (202) 377-3965 or (202) 377- 
1174.

Order

Scope o f Order
The merchandise covered by this 

investigation is silicon metal containing 
at least 96.00 but less than 99.99 percent 
of silicon by weight. Silicon metal is 
currently classifiable under subheadings 
2804.69.10 and 2804.69.50 of the 
Harmonized Tariff Schedule (HTS) as a 
chemical product, but is commonly 
referred to as a metal. Semiconductor- 
grade silicon (silicon metal containing 
by weight not less than 99.99 percent of 
silicon and provided for in subheading
2804.61.00 of the HTS) is not subject to 
this investigation, Although the HTS 
subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of this 
proceeding is dispositive.

Antidumping Duty Order
In accordance with section 735(a) of 

the Tariff Act of 1930, as amended (the 
Act), on August 1,1991, the Department 
made its final determination that silicon 
metal from Argentina is being sold at 
less than fair value (56 FR 37891, August 
9,1991). On September 19,1991, in 
accordance with section 735(d) of the 
Act, the ITC notified the Department 
that such imports materially injure the 
U.S. industry.

Therefore, in accordance with section 
736 of the Act, the Department will 
direct Customs officers to assess, upon 
further advice by the administering 
authority pursuant to section 736(a)(1) of 
the Act, antidumping duties equal to the 
amount by which the foreign market 
value of the merchandise exceeds the

United States price for all entries of 
silicon metal from Argentina. These 
antidumping duties will be assessed on 
all unliquidated entries of silicon metal 
from Argentina entered, or withdrawn 
from warehouse, for consumption on or 
after March 29,1991, the date on which 
the Department published its 
preliminary determination notice in the 
Federal Register (56 FR 13118). On or 
after the date of publication of this 
notice in the Federal Register, Customs 
officers must require, at the same time 
as importers would normally deposit 
estimated duties, the following cash 
deposits for the subject merchandise:

Producers/manufacturers/exporters Deposit
rate

Electrometalurgica Andina, S .A .I.C ., 
(A n d in a )............................ 8.65%

8.65%A ll others...... «................ ............ ..... .........

This notice constitutes the 
antidumping duty order with respect to 
silicon metal from Argentina, pursuant 
to section 736(a) of the A ct Interested 
parties may contact the Central Records 
Unit room B-099 of the Main Commerce 
Building, for copies of an updated list of 
antidumping duty orders currently in 
effect.

Ths order is published in accordance 
with section 736(a) of the Act and 19 
CFR 353.21.

Dated: September 20,1991.
Eric I. Garfinkel,
Assistant Secretary for Import 
A dministration.
[FR Doc. 91-23226 Filed 9-25-91; 8:45 am] 
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric 
Administration

Marine Mammals

a g en c y : National Marine Fisheries 
Services (NMFS), NOAA, Commerce. 
ACTION: Application for Permit 
Boudewijnpark—Dolphinarium Brugge 
(P399A). ,

SUMMARY: Notice is hereby given that an 
applicant has applied in due form.for a 
Public Display Permit to obtain the care 
and custody of marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR part 216).

1. Applicant Boudewijnpark—  
Dolphinarium Brugge, A. De 
Baeckestraat 12, 8200 Brugge, St- 
Michiels, Belgium.
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2. Type of Permit Requested: Public 
Display.

3. Number and Name of Marine 
Mammals: Ten pinnipeds in an as yet 
undetermined combination of California 
sea lions [Zalophus californianus) and 
harbor seals [Phoca vitulina).

4. The applicant requests permission 
to maintain ten pinnipeds, a 
combination of California sea lions and 
harbor seals to be obtained from captive 
or surplus stock being held at 
institutions in the United States. The 
themes of the education program 
associated with the seal exhibits include 
biology, behavior and conservation.

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in this application 
will be concluded consistent with 
requirements established by the US 
Department of Agriculture under the 
Animal Welfare Act. The animals will 
be under the care of a licensed 
veterinarian at the Boudewijnpark—  
Dolphinarium Brugge.

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Commission and the Committee of 
Scientific Advisors.

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Services, U.S. 
Department of Commerce, 1335 East 
West Highway, Silver Spring, Maryland 
20910, within 30 days of the publication 
of this notice. Those individuals 
requesting a hearing should set forth the 
specific reasons why a hearing on this 
particular application would be 
appropriate. The holding of such hearing 
is at the discretion of the Assistant 
Administrator for Fisheries. All 
statements and opinions contained in 
this application are summaries of those 
of the Applicant and do not necessarily 
reflect the views of the National Marine 
Fisheries Service.

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices:

Office of Protected Resources and 
Habitat Programs, National Marine 
Fisheries Service, 1335 East West 
Highway, room 7330, Silver Spring, 
Maryland 20910, (301) 427-2289; and

Director, Northeast Région, National

Marine Fisheries Service, NOAA, One 
Blackburn Drive, Gloucester. 
Massachusetts 01930, (508) 281-9300. 
Nancy Foster,
Director, Office of Protected Resources.
[FR Doc. 91-23145 Filed 9-25-91; 8:45 am] 
BILLING CODE 3510-22-M

COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS

Amendment of Import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Singapore

September 20,1991.
AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA).
a c t io n : Issuing a directive to the 
Commissioner of Customs increasing 
limits.

EFFECTIVE d a t e : September 27,1991.
FOR FURTHER INFORMATION CONTACT: 
Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer tb the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 535-6738. For information on 
embargoes and quota re-openings, call 
(202) 377-3715.

SUPPLEMENTARY INFORMATION:
Authority: Executive Order 11651 of March 

3,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854).

The 1991 designated consultation 
levels for Categories 200 and 606 are 
being increased.

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 55 FR 50756, 
published on December 10,1990). Also 
see 55 FR 51756, published on December 
17,1990.

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist

only in the implementation of certain of 
its provisions.
Auggie D. Tantillo,
Chairman, Committee for the Implementation 
of Textile Agreements.
Committee for the Implementation of Textile
Agreements
September 20,1991.
Commissioner of Customs,
Department of the Treasury, Washington, DC 

20229.
Dear Commissioner: This directive amends, 

but does not cancel, the directive issued to 
you on December 11,1990, by the Chairman, 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton, wool and man-made fiber 
textile products, produced or manufactured in 
Singapore and exported during the twelve- 
month period which began on January 1,1991 
and extends through December 31,1991.

Effective on September 27,1991, you are 
directed to increase to the current limits for 
the following categories:

Category Adjusted twelve-month limit1

Sublevels in 
Group II

200........................ 351,996 kilograms. 
113,228 kilograms.606........................

1 The limits have not been adjusted to account for 
any imports exported after December 31, 1990.

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fa ll w ith in the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
Auggie D. Tantillo,
Chairman, Committee for the Implementation 
of Textile Agreements.
[FR Doc. 91-23229 Filed 9-25-91; 8:45 am] 
BILLING CODE 3510-DR-F

DEPARTMENT OF DEFENSE

Department of the Navy

Intention To Prepare An 
Environmental Impact Statement/ 
Environmental Impact Report for the 
Sewage Effluent Compliance Project at 
Marine Corps Base, Camp Pendleton, 
Oceanside, California

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act 
(NEPA) of 1969 as implemented by the 
Council on Environmental Quality 
Regulations (40 CFR parts 1500-1508), 
the Department of the Navy announces 
its intent to prepare a joint 
Environmental Impact Statement/
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Environmental Impact Report (EIS/EIR) 
to evaluate the environmental effects of 
sewage effluent compliance at Marine 
Corps Base, Camp Pendleton. The 
proposed action consists of the 
relocation of percolation ponds and 
construction of associated pipelines.
The ponds and pipelines would support 
the effluent from seven onbase sewage 
treatment plants.

The EIS/EIR will assess the relevant 
environmental issues associated with all 
government plans and actions regarding 
relocation of the ponds and construction 
of the pipelines. Alternative pipeline 
alignments and percolation pond sites 
will be evaluated to determine 
environmentally preferred locations for 
project components. In accordance with 
the National Environmental Policy Act 
(NEPA), The California Environmental 
Quality Act (CEQA), The Regional 
Water Quality Control Board (RWQCB), 
and other applicable regulations, major 
environmental issues will be addressed 
to include potential changes in water 
quality, air quality, hydrology, land use, 
and biological resources.

The Marine Corps will initiate a 
scoping process for the purpose of 
determining the scope of issues to be 
addressed in the EIS/EIR and for 
identifying the significant issues relating 
to this action. The Marine Corps will 
hold a public scoping meeting on 17 
October 1991, from 7 pm to 9:30 pm at 
the Oceanside Senior Citizens Center, 
455 Country Club Lane, Oceanside, 
California. The meeting will be 
announced in local newspapers.

A short formal presentation will 
precede requests for public comment. A 
Marine Corps representative will be 
available at this meeting to receive 
comments from the public regarding 
issues of concern to the public. It is 
important that federal, state, and local 
agencies and interested individuals take 
this opportunity to identify 
environmental concerns that should be 
addressed during the preparation of the 
EIS/EIR. In the interest of available 
time, each speaker will be asked to limit 
their oral comments to five minutes.

Agencies and the public are also 
invited and encouraged to provide 
written comment in addition to, or in 
lieu of, oral comment at the public 
meeting. To be most helpful, scoping 
comments should clearly describe 
specific issues on topics which the 
commentator believes the EIS/EIR 
should address. Written statements 
and/or questions regarding the scoping 
process should be mailed no later than 
30 days from the date of this notice to;

Southwest Division, Naval Facilities 
Engineering Command, 1220 Pacific 
Highway, San Diego, California 92132- 
5190, (Attn: Mr. Stuart Sunderland, Code 
232.SS, Telephone (619) 532-3624).

Dated: September 17,1991.
Wayne T. Baucino,
Lt.JAGC, U.S. Naval Reserve, Alternate 
Federal Register Liaison Officer.
[FR Doc. 91-23156 Filed 9-25-91; 8:45 am]
BILUNG CODE 3810-AE-F-M

Notice of Intent To Prepare a 
Supplemental Environmental Impact 
Statement for Disposal of Material 
Dredged from the Naval Air Station, 
Alameda, California, and Naval Supply 
Center Oakland, California, at a 
Proposed Navy Ocean Site

Pursuant to section 102(2)(c) of the 
National Environmental Policy Act 
(NEPA) of 1969 as implemented by the 
Council on Environmental Quality 
regulations (40 CFR parts 1500-1508), the 
Department of the Navy announces its 
intent to prepare a Supplemental 
Environmental Impact Statement (SEIS) 
for disposal of dredged material from 
Naval Air Station (NAS) Alameda, 
California, and Naval Supply Center 
(NSC) Oakland, California, at a 
proposed Navy ocean disposal site.

Proposed dredging projects at NAS 
Alameda and NSC Oakland have been 
authorized under the Fiscal Year 1986 
Military Construction Program. The 
estimated quantity of material to be 
dredged is 600,000 cubic yards and 
1,000,000 cubic yards, respectively. 
Environmental impacts of these projects 
have been previously studied in a Final 
Environmental Impact Statement (FEIS) 
filed with the U.S. Environmental 
Protection Agency (EPA) in 1990. The 
FEIS specifically identified and 
evaluated the impacts of three types of 
dredged material disposal; in-bay, 
upland, and deep ocean disposal. Based 
on an analysis of these alternatives in 
the FEIS, the Navy concluded, in a 
Record of Decision (ROD) signed 
September 25,1990, that the dredging 
action is not likely to result in 
significant adverse impacts and that 
deep ocean disposal of the dredge 
material is the most feasible disposal 
alternative for this project. A former 
Navy munitions dumpsite, 
approximately 42 nautical miles (nm) 
west/southwest of the Golden Gate 
Bridge and 16 nm west of the Farallon 
Island, was selected as the proposed 
ocean disposal site. The 36 square nm 
site ranges from 6,600 feet to 10,000 feet 
in depth. Initial Navy studies (included

in the FEIS) led to a conclusion that 
there are not likely to be significant 
impacts from disposal at this site.

The Navy, however, agreed in the 
ROD to prepare an SEIS that would 
further evaluate this particular deep 
ocean site as the Navy’s ocean disposal 
site for these projects and to conduct 
additional studies and physical impact 
monitoring at this site. Since, then, the 
Navy has conducted a series of site- 
specific studies, with die remainder in 
progress. Interim study results continue 
to support the initial conclusion that this 
site will meet ocean disposal criteria. 
Data from these studies will be 
incorporated in the SEIS and other 
related documents required by the U.S. 
Army Corps of Engineers (COE) and 
EPA for permitting the ocean disposal of 
dredged material in accordance with 
Section 103 of the Marine Protection, 
Research, and Sanctuaries Act. All site 
characterization studies to be 
conducted, especially those that could 
affect the adjacent Farallon National 
Marine Sanctuary, will be coordinated 
with applicable regulatory and resource 
agencies to assure that all research 
authorizations required by law are 
obtained. The SEIS and associated 
studies have two goals. The first is to 
resolve remaining issues raised as a 
result of the previous EIS process, such 
as sediment quality, predicted plume 
size, and water quality at the adjacent 
Farallon National Marine Sanctuary.
The second goal is to provide detailed 
information on the proposed Navy 
ocean disposal site and the potential 
and actual environmental effects of the 
dredge disposal.

Agencies and the public are invited 
and encouraged to provide written 
comments regarding issues of concern. 
To be most helpful, these comments 
should clearly describe specific issues or 
topics which the commentator believes 
the SEIS should address. Written 
statement and/or questions regarding 
the SEIS should be mailed no later than 
30 days from the date of this publication 
to Mr. Dean Smith, Code 2032, telephone 
(415) 244-3728, Western Division, Naval 
Facilities Engineering Command, P.O. 
Box 727, San Bruno, California 94066- 
0720.

Dated: September 13,1991.
Wayne T. Baucino,
Lt, JAGC, USNR, Alternate Federal Register 
Liaison Officer.

[FR Doc. 91-23157 Filed 9-25-91; 8:45 am] 
BILLING CODE 3810-AE-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission
[Docket Nos. CP91-3016-000, et al.]

Northwest Pipeline Corp., et al.;
Natural Gas Certificate Filings

Take notice that the following filings 
have been made with the Commission:

1. Northwest Pipeline Corp.
[Docket No. CP91-3016-000]
September 18,1991.

Take notice that on September 9,1991, 
Northwest Pipeline Corporation 
(Northwest), 295 Chipeta Way, Salt Lake 
City, Utah 84158, filed in Docket No. 
CP91-3016-000 a request pursuant to 
§ 157.205 of the Commission’s 
Regulations under the Natural Gas Act 
(NGA) for authorization to partially 
abandon metering facilities at the Coeur 
D’Alene East Meter Station in Kootenai 
County, Idaho and to construct and 
operate upgraded metering facilities to 
replace those being abandoned, for 
service to The Washington Water Power 
Company (Washington Water Power), 
under Northwest’s blanket certificate 
issued in Docket No. CP82-433-000 
pursuant to section 7 of the NGA, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection.

Northwest states that it would install 
the new metering facilities in order to 
accommodate existing firm delivery 
obligations to Washington Water Power. 
It is asserted that the existing meter 
station has a design delivery capacity of 
approximately 6,670 Dt equivalent per 
day, which is inadequate to deliver 
Northwest’s maximum daily sales and 
transportation volumes of 7,800 dt 
equivalent, and that the upgrading 
would result in a maximum station 
capacity of 9,070 dt equivalent per day. 
The construction cost of the upgraded 
facilities is estimated at $32,338, to be 
paid by Northwest. It is explained that 
no service would be abandoned, as the 
abandoned facilities would be replaced.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.

2. Questar Pipeline Co.
[Docket No. CP91-3054-000]
September 18,1991.

Take notice that on September 11,
1991, Questar Pipeline Company 
(Questar) of 79 South State Street, Salt 
Lake City, Utah 84111, filed in Docket

No. CP91-3054-000, a request pursuant 
to § 157.205 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
provide interruptible transportation 
service to Bonneville Fuels Marketing 
Corporation (Bonneville Fuels) at a new 
delivery point, under the blanket 
certificate issued in Docket No. CP88- 
650-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

Questar states that pursuant to a 
transportation service agreement dated 
November 30,1990, as amended, under 
its Rate Schedule T-2, it seeks authority 
to add the Rifle Cogeneration delivery 
point and proposes to transport the 
equivalent of up to 10,000 MMBtu per 
day of natural gas for the account of 
Bonneville Fuels, a marketer, from 
various receipt points on Questar’s 
system to various delivery points 
located in Colorado, Utah and 
Wyoming.

Questar further states that the 
estimated average daily and annual 
quantities are 10,000 MMBtu and
3,650,000 MMBtu, respectively, and that 
service commenced August 1,1991, 
under the provisions of 18 CFR 
284.223(a), as reported August 28,1991, 
in Docket No. ST91-10175-000.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.

3. Questar Pipeline Co.
[Docket No. CP91-3053-000]
September 18,1991.

Take notice that on September 11, 
1991, Questar Pipeline Company 
(Questar) of 79 South State Street, Salt 
Lake City, Utah 84111, filed in Docket 
No. CP91-3053-000, a request pursuant 
to § 157.205 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
provide interruptible transportation 
service to NGC Transportation, Inc. 
(NGC) at a new delivery point, under the 
blanket certificate issued in Docket No. 
CP88-650-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request that is on file 
with the Commission and open to public 
inspection.

Questar states that pursuant to a 
transportation service agreement dated 
August 29,1989, as amended, under its 
Rate Schedule T-2, it seeks authority to 
add the QPC to Clay Basin delivery 
point and proposes to transport the

equivalent of up to 43,200 MMBtu per 
day of natural gas for the account of 
NGC from various receipt points on 
Questar’s system to various delivery 
points located in Utah and Wyoming.

Questar further states that the 
estimated average daily and annual 
quantities are 10,000 MMBtu and
3.650.000 MMBtu, respectively, and that 
service commenced August 1,1991, 
under the provisions of 18 CFR 
284.223(a), as reported August 28,1991, 
in Docket No. ST91-10176-000.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.

4. Trunkline Gas Co.
[Docket No. CP91-3087-000]
September 18,1991.

Take notice that on September 13, 
1991, Trunkline Gas Company 
(Trunkline), P.O. Box 1642, Houston, 
Texas 77251-1642, filed in Docket No. 
CP91-3087-000 a request pursuant to 
Sections 157.205(b) and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on an interruptible 
basis for Central Illinois Public Service 
Company (CIPSCO), a shipper and local 
distribution company, under its blanket 
certificate issued in Docket No. CP86- 
586-000 pursuant to section 7 of the 
Natural Gas Act. Additionally, 
Trunkline requests authorization 
pursuant to § 157.211(a)(2) to construct 
and operate a delivery meter in 
Williamson County, Illinois under its 
blanket certificate authorization in 
Docket No. CP83-84-000 to effect 
transportation, all as more fully set forth 
in the request on file with the 
Commission and open to public 
inspection.

Trunkline states that the maximum 
daily, average daily and annual 
quantities that it would transport for 
CIPSCO would be 30,000 Mcf of natural 
gas, 30,000 Mcf of natural gas and
10.950.000 Mcf of natural gas, 
respectively. Trunkline states that it 
would transport natural gas for CIPSCO 
from existing points of receipt in Illinois, 
Louisiana, Tennessee, Texas, Offshore 
Texas and Offshore Louisiana to 
Williamson County, Illinois.

Trunkline further states that the 
transportation service and construction 
of the new delivery point are proposed 
to commence immediately upon 
expiration of the 45-day notice period.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.



Federal Register /  Vol. 56, No. 187 / Thursday, September 26, 1991 /  Notices 48783

5. Florida Gas Transmission Co.
[Docket Nos. CP91-3092-000 and C P91-3093- 
000]

September 18,1991.
Take notice that on September 16, 

1991, Florida Gas Transmission 
Company (FGT), 1400 Smith Street, P.O. 
Box 1188, Houston, Texas 77251-1188, 
filed in the above-referenced dockets 
prior notice requests pursuant to 
§§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to

transport natural gas on behalf of 
shippers under its blanket certificate 
issued in Docket No. CP89-555-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
requests that are on file with the 
Commission and open to public 
inspection.1

Information applicable to each 
transaction, including the identity of the

* These prior notice requests are not 
consolidated.

shipper, the type of transportation 
¡service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
sevice dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by FGT 
and is summarized in the attached 
appendix.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.

Docket No. (date filed) Shipper name (type)
Peak day, 

average day, 
annual 
MMBtu

Receipt1 points Delivery points
Contract date, rate 
schedule, service 

type
Related docket, 

start up date

CP91-3092-000 Gainesville Regional 23,331 OLA, OTX, TX, LA, MS, FL.................................... 11-1-89,3 PTS-1, ST91-10186-000,
(9-16-91) Utilities. 2,498

1,215,644
AL, FL. Interruptible 4. 8-1-91.

CP91-3093-000 Kissimmee Utility *706 OLA, OTX, TX, LA, MS, FL.................................... 11-1-90,3 PTS-1, ST91-10240-000,
(9-16-91) Authority. 530

257,614
AL, FL. Interruptible 4. 8-1-91.

1 Offshore Louisiana and offshore Texas are shown as OLA and OTX.
2 The shown quantities are Phase I quantities. Phase II quantities are as follows. Peak day: 2,617 MMBtu; average day: 1,963 MMBtu; and annual: 955,124 

MMBtu.
3 As amended.
4 Preferred interruptible.
“The shown quantities are Phase I quantities. Phase II quantities are as follows. Peak day: 377 MMBtu; average day: 283 MMBtu; and annual: 137,691 MMBtu

6. United Gas Pipe Line Co.

[Docket Nos. CP91-3042-000, CP91-3043-000, 
CP91-3044-000, CP91-3045-000, and CP91- 
3046-000]

September 18,1991.
Take notice that United Gas Pipe Line 

Company, P.O. Box 1478, Houston, 
Texas 77251-1478, (Applicant) filed in 
the above-referenced dockets prior 
notice requests pursuant to § § 157.205 
and 284.223 of the Commission’s

Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of various shippers under 
its blanket certificate issued in Docket 
No. CP88-6-000, pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the requests that are on file 
with the Commission and open to public 
inspection.2

2 These prior notice requests are not 
consolidated.

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix.

Docket No. (date filed) Shipper name (type)
Peak day, 

average day, 
annual 
MMBtu

Receipt1 points Delivery points
Contract date, rate 
schedule, service 

type
Related docket, 

start up date

CP91-3042-000 
(9-10-91)

Canadian Occidental of 
California (marketer).

515.000
515.000 

187,975,000

Various............................ Various............................ ITS, Interruptible...... ST91-10008, 
8-5-91.

CP91-3043-000 
(9-10-91)

Bishop Pipeline 
Corporation 
(intrastate).

41.200
41.200 

15,038,000

Various............................ Various............................ ITS, Interruptible...... ST91-10165,
8-16-91.

CP91-3044-000 
(9-10-91)

Laser Marketing 
Company (marketer).

618,000
618,000

225,570,000

Various............................. Various............................ ITS, Interruptible...... ST91-10009, 
8-6-91.

CP91-3045-000 
(9-10-91)

Laser Marketing 
Company (marketer).

618,000
618,000

225,570,000

Various............................ Various............................ ITS, Interruptible...... ST91-10187,
8-20-91.

CP91-3046-000 
(9-10-91)

8 ishop Pipeline 
Corporation 
(intrastate).

41.200
41.200 

15,038,000

Various............ ................ Various............................ ITS, Interruptible...... ST91-10188,
8-20-91.

1 Offshore Louisiana and offshore Texas are shown as OLA and OTX.

7. Florida Gas Transmission Co.

[Docket Nos. CP91-3107-000, CP91-3108-000, 
and CP91-3109-000]

September 18,1991.

Take notice that Florida Gas 
Transmission Company (FGT), 1400 
Smith Street, P.O. Box 1188, Houston, 
Texas 77251-1188, filed in the above- 
referenced dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission’s Regulations under the

Natural Gas Act for authorization to 
transport natural gas on behalf of 
shippers under its blanket certificate 
issued in Docket No. CP89-555-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
requests that are on file with the 
Commission and open to public 
inspection.3

Information applicable to each 
transaction, including the identity of the

3 These prior notice requests are not 
consolidated.

shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by FGT 
and is summarized in the attached 
appendix.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.
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Docket No. (date filed) Shipper name (type)
Peak day, 1 

. average day, 
annual 
MMBtu

Receipt points 3 Delivery points
Contract date, rate 
schedule; service 

type
Related docket, 

startup date

CP91-3107-000
(9-17-91)

CP91 -3108-000 
(9-17-91)

CP91-3109-000 
(9-17-91)1

City of Starke................... 3 118 
62 

22,650 
267 
200  

97,500 
510 
107 

39,060

TX, LA.............................. FL .. I, 1-1-90,3 FTS-1,. 
Firm.

II. -1 -90,3 PTS-rt, 
Interruptible 4.

5-1-91,3 FTS-1, 
Firm.

ST9.1 -10182-000, 
8-1-91

ST91-10184-000, 
8-1-91

ST91-10185-000,
8-1-91

City of Starke.................... OLA, OTX, TX, LA, MS, 
AL, FL

TX......................................

FL...........

City of Starke.................... FL.......

1 Offshore Louisiana and offshore Texas are shown as OLA AND OTX.
* The shown quantities are Phase I quantities. Phase II quantities are as follows. Peak day,- 120 MMBtu; average day: 62 MMBtu; and annual: 22,650 ivfMBtu 
3 As amended.
4 Preferred interruptible.

8. Questar Pipeline Co.
(Docket Nos. CP91-3055-000 and CP91-3056- 
000]
September 18,1991.

Take notice that Questar Pipeline 
Company, 79 South State Street, Salt 
Lake City, Utah 84111 (Applicant), filed 
in the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to transport natural

gas on behalf of various shippers: under 
its blanket certificate issued in Docket 
No. CP88-650r-000, pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the requests that are on file 
with the Commission and open to public 
inspection.5

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation.

* These prior notice, request,are not consolidated.

service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes; and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223-of the Commission’s 
Regulations, haa been provided by 
Applicant and is summarized in the 
attached appendix.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.

Docket No. (date filed) Shipper name (type)
Peak day, 

average day, 
annual 
MMBtu,

Receipt, points Delivery points
Contract date, rate 
schedule, service 

type
Related docket 

startup date

CP91-3055-000 
(9-11-91)

CP91-3056-000 
(9-11-91)

Western Gas 
Resources, Inc. 
(shipper).

Universal Resources 
Corporation, dba 
Questar Energy 
Company (shipper).

40.000
40.000 

14,600,000
30.000 

5,000
1,825,000

CO, UT, W Y...................... U T................................ 7 - 30-91, T-2; 
Interruptible.

8 - 20-91, T-2,, 
Interruptible.

ST91-10167-000, 
8-21-91

ST91—10213-000, 
8-1-91

CO, UT, W Y...................... CO, UT, W Y......................

9. Panhandle Eastern Pipe Line Co.
[Docket Nos. CP91-3082-000, CP91-3083-000, 
CP91-3084-000, CP91-3085-000, and CP91- 
3086-000]
September 19,1991.

Take notice that Panhandle Eastern 
Pipe Line Company; P.O. Box 1642, 
Houston, Texas 77251-1642 (Applicant), 
filed in the above-referenced dockets 
prior notice requests pursuant to 
§§ 175.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to

transport natural gas on behalf of 
shippers under its blanket certificate 
issued in Docket No. CP86-585-000; 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
requests that are on file with the 
Commission and open to public 
inspection.8

Information applicable to each 
transaction, including the identity of the

6 These prior notice request are not consolidated.

shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.

Docket No. (date filed) Shipper name (type)
Peak day, 

average day, 
annual dt

Receipt1 points Delivery points
Contract date, rate 
schedule, service 

type
Related docket 

start up date

CP91-3082-000 Amgas, Inc. (marketer).... 120 Various.............................. IL ........................ 7 - 3-91, PT, 
Interruptible.

8 - 25-88, PT, 
Interruptible.

ST91-10071 
8-1-91

ST91-10065 
8-1-91

(9-13-91)

CP91-3083-0Q0 Triumph Gas Company

120
43,800
30,000 Various............................ IN,...........................

(9-13-91) (marketer). 30,000
10;950,000
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Docket No. (date filed) Shipper name (type)
Peak day, 

average day, 
annual dt

Receipt1 points Delivery points
Contract date, rate 
schedule, service 

type
Related docket, 

start up date

CP91-3084-000 
(9-13-91)

CP91-3085-000 
(9-13-91)

CP91-3086-000 
(9-13-91)

V.H.C. Gas Systems, 
L.P. (marketer).

A.P. Green Industries, 
Inc. (end-user).

Quivira Gas Company 
(end-user).

200 ,000
200 ,000

73,000,000
3.000
3.000

1.095.000 
10,000 
10,000

3.650.000

Various.............................. IN....................................... 5-13-91, PT, 
Interruptible.

8-1-91, PT, 
Interruptible.

5-28-91, PT, 
Interruptible.

ST91-10067 
8-1-91

ST91-10075 
8-1-91

ST91-10068 
8-1-91

KS..................................... M O ....................................

Various.............................. KS.....................................

* Offshore Louisiana and offshore Texas are shown as OLA and OTX.

10. Northwest Pipeline Corp. and 
Southern Natural Gas Co.

[Docket Nos. CP91-3095-000 ", CP91-3096- 
000, CP91-3097-000, and CP91-3098-Ö00]
September 19,1991.

Take notice that the above referenced 
companies (Applicants filed in the 
above referenced dockets, prior notice 
requests pursuant to § § 157.205 and 
284.223 of the Commission’s Regulations 
under the Natural Gas Act for

* These prior notices requests are not 
consolidated.

authoriztion to transport natural gas on 
behalf of various shippers under their 
blanket certificates issued pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the prior notice 
requests which are on file with the 
Commission and open to public 
inspection and in the attached appendix.

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average 
day, and annual volumes, and the 
docket numbers and initiation dates of

the 120-day transactions under § 284.223 
of the Commission’s Regulations, has 
been provided by the Applicants and is 
included in the attached appendix.

The Applicants also state that each 
would provide the service for each 
shipper under an executed 
transportation agreement, and that the 
Applicants would charge the rates and 
abide by the terms and conditions of the 
referenced transportation rate 
schedules.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.

Docket No. (date Applicant Shipper name
Peak day 1 Points o f8 Start up date, rate Related 3 docketsfiled) average

annual Receipt Delivery schedule

CP91-3095-000 
(9-16-91)

Northwest Pipeline 
Corporation, 295 
Chipeta Way, 
Salt Lake City, 
Utah 84108.

CanWest Gas 
Supply U.S.A. 
Inc.

300,000
100

36,500

Any on system......... Any one system....... 08-09-91, TI-1, 
interruptible.

ST91-10350-000 
CP86-578-000

CP91-3096-000 Southern Natural City of 3,000 OTX, TX; OLA, LA. GA.............................. 07-20-91, IT, ST91-9907-000
(9-16-91) Gas Company, 

Post Office Box 
2563,
Birmingham, 
Alabama 35202- 
2563.

Hawkinsville,
Georgia.

550
200,750

MS, AL. interruptible. CP88-316-000

CP91-3097-000 
(9-16-91)

Southern Natural 
Gas Company, 
Post Office Box 
2563,
Birmingham, 
Alabama 35202- 
2563 25314.

Cullman— 
Jefferson 
Counties Gas 
District.

6,551
551

201,115

OTX, TX, OLA, LA, 
MS, AL.

AL....;......................... 07-21-91, FT, Firm.. ST91-9905-000 
CP88-316-000

CP91-3098-000 Southern Natural Endevco Oil and 50,000 OTX, TX, OLA, LA, M S.......................... 07-19-91, IT, ST91-9904-000
(9-16-91) Gas Company, 

Post Office Box 
2563,
Birmingham, 
Alabama 35202- 
2563 Dakota 
58501.

Gas Company. 20 ,000
7,300,000

MS, AL. interruptible. CP88-316-000

1 Quantities are shown in MMBtu except for Southern's firm transportation service which is shown in Mcf.
8 Offshore Louisiana and Offshore Texas are shown as OLA and OTX, respectively.
8 The CP and RP docket corresponds to applicant's blanket transportation certificate. If an ST docket is shown, 120-day transportation service was reported in it.
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11. Columbia Gulf Transmission Co.
[Docket Nos. CP91-3070-000, CP9I-3071-000, 
and CP91-3Q72-000]
September IS, 1991.

Take notice that on September 13, 
1991„Columbia Gulf Transmission 
Company, P.O. Box 683, Houston, Texas 
77001, (Applicant) filed in the above- 
referenced dockets prior notice-requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to

transport natural gas on behalf of 
shippers under its blanket certificate 
issued in Docket No. CP86-239-OO0, 
pursuant to section 7 of the Natural Gas 
Act, ali as more fully set forth in the 
requests that are on file with the 
Commission and open to public 
inspection.7

Information applicable to each 
transaction, including the identity of the

r These prior notice requests are not 
consolidated.

shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day,, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix.

Comment date: November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice.

Docket N a (date filed) Shipper name (type)
Peak day, 

average day, 
annual 
MMBtu

Receipt points Delivery points
Contract date, rate 
schedule; service 

type
Related docket, 

start up date

CP91-3070-00a Eastex Gas 60,000 LA, Off LA......................... LA, Off LA........................ 10-13-88,1 ITS-2, 
Int.

ST91-10100, 
| 8-2-91.(9-13-91) Transmission Go. 48,000

CP91-3071-000
(Intrastate Pipeline). 

CNG'Trading Co. 
(marketer).

17,520,000
20 ,000 LA, Off LA........................ LA..................................... 10-25-88,2 ITS-2, 

| Int.
ST91-Î0103, 

: 8-1-91.(9^13-91) 16,000

CP91-3072-000 Honda of America
5,840,000

4,500 LA..............................„...... LA...... ......................... 5-1-91, .FTS-2, 
Firm;

ST91-10105, 
! 8-1-91.(9-13-91) Manufacturing, Ihc. 

(end-user).
3,600

1,314,000

‘ Amended 2-17-89; 7-13-9.1 & 8-24-90. 
2 Amended.7-24-91 & 8-24-90.

12. Transwestem Pipeline Co.

[Docket Nos. CP91-3105-000 and CP91-3106- 
000]
September 19,1991.

Take notice-that Transwestem 
Pipeline Company, 1400 Smith Street, 
P.O. Box 1188, Houston, Texas 77251- 
1188, (Applicant) filed in the above- 
referenced dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission’s Regulations unden the 
Natural Gas Act for authorization to

transport natural gas on behalf of 
various shippers under ita blanket 
certificate issued in Docket No. CP88- 
133-000, pursuant to. section 7 of. the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.8

Information applicable to each 
transaction, including the identity of the

8 These prior notice requests are not 
consolidated.

shipper, the type of. transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST. docket 
numbers of the 120-day transactions 
under § 284,223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix.

Comment date:. November 4,1991, in 
accordance with Standard Paragraph G 
at the end of this notice..

Docket No. (date filed) Shipper name (type)
Peak day, 

average day, 
annual 
MMBtu

Receipt points Delivery points
Contract date, rate 
schedule, service 

type
Related docket, 

start up date

CP91-3105-000 Premier Gas Company 20 ,000 AZ, NM, OK, TX ............... AZ, NM, OK, TX ............... 8-6-91, ITS-1, 
Interruptible.

ST91-10332, 
9-1-91.(9-17-91) (producer), 15,000

7;300,000
CP91-3106-000 Centran Corporation 25,000 AZ, NM, OK, TX ............... AZ, NM, OK, TX ............... 6-22-90, ITS-1, 

Interruptiblet
ST91-10333, 

9-1-91.(9-17-91) (marketer). 18,750
9,125,000

13. Texas Gas Transmission Corp. 
[Docket No. CP91-3032-000]
September 19,1991.

Take notice that on September 10, 
1991, Texas Gas Transmission 
Corporation (Texas Gas), 3800 Frederica 
Street, Owensboro, Kentucky 42301, 
filed in Docket No. CP91-3032-000 a 
request pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for

authorization ta  provide an interruptible 
transportation service for Harbert Oil & 
Gas Corporation, a customer, under the 
blanket certificate issued in Docket No. 
CP88-686-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request that is on file 
with the Commission and open to public 
inspection.

Texas Gas states that, pursuant to an 
agreement dated February 13,1991, 
under its Rate Schedule IT, it proposes

to transport up to 50,000 MMBtu per day 
equivalent of natural gas. Texas Gas 
indicates that it would transport 50,000 
MMBtu on an average day and
18,250,000 MMBtu annually. Texas Gas 
further indicates that the gas would be 
transported from various points of 
receipt and would be redelivered to 
various delivery points.

Texas Gas advises that service under 
§ 284.223(a) commenced August 22,1991,
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as reported in Doeket No. ST91-10190- 
0005

Comment dote: November 4; 1991», in 
accordance witk Standard Paragraph G 
at the end of this notice.

G. Any person or the Commission’s 
staff may, within 45 days after the 
issuance of the instant notice fey the 
Commission» fife pursuant to Rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.2141* a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a  
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the- Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 91-23165 Filed 9-25-91; 8i45 am] 
BILLING' CODE 6717-01-M

[Docket Nos. ST91-9858-000 through 
ST91-10233-0001;

Texas Gas Corp.; Self-Implementing 
Transactions
September 19,1991 

Take notice that the following 
transactions have been reported hr the 
Commission as being implemented 
pursuant to Part 284 of the Commission’s 
regulations, sections 311 and 312 of. the

Natural Gas Policy Act of 1978 (NGPA) 
and section 5 of the Outer Continental 
Shelf Lands Act.1

The ‘’Recipient” column in the 
following table indicates the entity 
receiving or purchasing the natural gas 
in each transaction.

The “Part 284 Subpart” column: in the 
following table indicates the type of 
transaction,

A “B” indicates transportation by an 
interstate pipeline on behalf of an 
intrastate pipeline or a local distribution 
company pursuant to § 284.102. of the 
Commission’s regulations and section 
311(a)(1) of the NGPA.

A “C” indicates transportation by an 
intrastate pipeline on behalf of an 
interstate pipeline or a locat distribution 
company served by an interstate 
pipeline pursuant to § 284,122 of the 
Commission’s regulations and section 
311(a)(2) of the NGPA.

A “D” indicates a sale by an 
intrastate pipeline to an interstate 
pipeline or a local distribution company 
served by an intrastate pipeline 
pursuant to § 284.142 of the 
Commission’s  Regulations and section 
311(h) of the NGPA. Any interested 
person, may file a complaint concerning 
such sales pursuant to § 284.147(d) of 
the Commission’s Regulations.

An “E” indicates an assignment by an 
intrastate pipeline to any interstate 
pipeline or local distribution company 
pursuant to § 284.163 of the

1 Notice of.a*transaction does notconstitute a 
determination that, the terms and conditions.of the- 
proposed service will be approved or that the 
noticed filing is in. compliance with the 
Commission’s regulations.

Commission’s regulations and section 
312 of the NGPA.

A "G” indicates transportation by an 
interstate pipeline on behalf of another 
interstate pipeline pursuant to § 284.222. 
and a blanket certificate issued under 
§ 284.221 of the Commission’s 
regulations.

A “G-S” indicates transportation by 
interstate pipelines on behalf of shippers 
other than interstate pipelines pursuant 
to § 284.223 anda blanket certificate 
issued under § 284221 of the 
Commission’s regulations..

A.“G~LT” or "G-LS” indicates; 
transportation, sales or assignments by 
a local distribution company on behalf 
of or to an interstate, pipeline or local 
distribution company pursuant to a 
blanket certificate issued under 
§ 284.224 of the Commission’s 
regulations.

A “G-BT” or “G-HS” indicates 
transportation, sales or assignments by 
a Hinshaw Pipeline pursuant to a 
blanket certificate issued under 
§ 284.224 of the Commission’s 
regulations.

A “K” indicates transportation of 
natural gas on the Outer Continental 
Shelf by an interstate pipeline on behalf 
of another interstate pipeline pursuant 
to § 284.303 of the Commission’s 
regulations.

A “K-Si’ indicates transportation, of 
natural gas on the Outer Continental 
Shelf by an infrastate pipeline on behalf 
of shippers other than interstate, 
pipelines pursuant to § 284.303 of the 
Commission’s regulations.
Lois D. Cashell,
Secretary.

Docket No.* T ransporter/Seller Recipient Date filed
Part
284
Sub
part

; Est. max. 
daily

quantity**
Aff;
Y/N

Rate
schs

Date
com

menced

Projected 
termina.- 
tion date

ST91-9858 TEJAS Gas Corp.............................. 08-01-91 C 8 500 N !p 0 7 -0 1 -9 1
ST94-9859 Northern Natural Gas Co................ Southern California Gas Co............ 0 8 -0 1 -9 1 0 100 000 N F /l 0 7 -0 1 -9 1 Indef.
ST91-9860 Michigan Gas Storage Go............... Consumers Power Go...................... 0 8 -0 1 -9 1 B 5 ,000 Y h* 0 6 -0 1 -9 1 Indef.
ST91-9861 Michigan Gas Storage Co............... Consumers Power Go...................... 0 8 -0 1 -9 1 B! 50 ,000 Y i 0 6 -0 1 -9 1 Indef;
ST91-9862 Consumers Power Co...................... 0 8 -0 1 -9 1 C 5 000 N i 0 6 -0 1 -9 1 Indef.
ST 9Î-9863 Consumers Power Co............ ............. 0 8 -0 1 -9 1 c 50  000 N i ; 0 6 -0 1 -9 1 Indef;
ST91-9864 Tennessee Gas Pipeline Co............. Atlanta Gas Light Co....................... 0 8 -0 1 -9 1 B 512 ,500 N i 0 7 -1 8 -9 1 Indef.
ST91-9865 Williston Basin Inter. P/L Co............. Union Oil Cò; of California.............. 0 8 -0 1 -9 1 ; G-S 6 ,500 N ‘Ì 0 7 -0 1 -9 1 0 6 -3 0 -9 2
ST91-9866 Williston Basin Inter. P/L Co............. Western Gas Resources, Inc............ 0 8 -0 1 -9 1 G-S 1,200' N. l: 0 7 -0 1 -9 1 0 6 -3 0 -9 3
ST91-9867 Stingray Pipeline Co......................... Tenngasco Corp............................... 0 8 -0 2 -9 1 K-S 100,000 N 1 0 7 -0 1 -9 1 10-29 -91 .
ST91-9868 Natural Gas P/L Co. o f America.... Bethlehem Steel Corp..................... 0 8 -0 2 -9 1 G-S 4 ,000 N F 0 6 -0 1 -9 1 0 9 -2 9 -9 1
ST91-9869 Natural Gas P/L Co. o f America.... Coastal Gas Marketing Co.............. 0 8 -0 2 -9 1 G -S 50,000 N I ! 0 7 -0 3 -9 1 |1 0 -3 1 -9 1
ST91-9870 Natural Gas P/L Co. of America.— North American. Resources Co....... 0 8 -0 2 -9 1 G-S 10,000 N 1 0 7 -0 3 -9 1 10 -31-94 ;
ST91-9871 Natural Gas P/L Co. o f America..... Access Energy Corp........................ 0 8 -0 2 -9 1 G-S 3 ,000 N- • F 0 2 -0 1 -9 1 0 3 -3 1 -9 1
ST9.Î-9872 Tennessee Gas Pipeline, Co.—....... Kimball Resources, Inc.................... 0 8 -0 2 -9 1 G-S 50 ,000 N 1; 0 7 -0 5 -9 1 1 1 -0 2 -9 1
ST91-9873 Colorado Interstate Gas. Co. nn_n9_Qi !G-S 4 000 N t Q 7_01-9î 1 0 -2 9 -9 1
S I9T -9874 Tarpon Transmission Co ........... 0 8 -0 5 -9 1 ; G- 18 000 N I, 0 6 -2 9 -9 1
ST91-9875 Tarpon Transmission Co..... ... ....... Trunkline Gas Go............................. 0 8 -0 5 -9 1 G 30 ,000 N I 0 7 -0 1 -9 1 ; Indef.
ST-91-9 8 7 6 . East Tennessee Natural Gas Co.... Chattanooga Gas Go....................... 0 8 -0 5 -9 1 B 45^000 N 0 7 -3 1 -9 1 ; Indef.
ST91-9877 ANR Pipeline Co............................. Natgas U.S. Ine............................... 0 8 -0 5 -0 1 G-S I 100,000 N | 0 7 -1 9 -9 1 t t - 1 5 - 9 1
ST91-9878 . ANR Pipeline Co.............................. Howard Energy Co. 0 8 -0 5 -9 1 G-S I 100,000 N | 0 7 -1 0 -9 1 1 1 -0 6 -9 1
ST91-9879 . ANR Pipeline Co.............................. Bethlehem Steel, Corp,.................... 0 8 -0 5 -9 1 B 50 ,000 N 0 7 -1 7 -9 1 j, Indef;
ST91-9880 ANR? Pipeline Co,............................ West Ohio Gas Co........................... 0 8 -0 5 -9 1 r B soo!ooo “n : 1» ' Q7-17-91 Indef.
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Docket No.* T ransporter/Seller Recipient Date filed
Part
284
Sub
part

Est. max. 
daily

quantity**
Aft.
Y/N

Rate
sch.

Date
com

menced

Projected 
termina
tion date

ST91-9881 ANR Pipeline Co.............................. TPC Pipeline Inc............................... 08-05-91 B 100,000 N I 07-24-91
ST91-9882 ANR Pipeline Co.............................. Louisiana Resources....................... 08-05-91 B 75,000 N I 07-10-91 Indef.
ST91-9883 ANR Pipeline Co.............................. Illinois Power Co.............................. 08-05-91 B 30,000 N I 07-11-91
ST91-9884 United Gas Pipe Line Co................. Shell Gas Trading Co...................... 08-05-91 G-S 30^900 N I 07-20-91 11-17-91
ST91-9885 CNG Transmission Corp.................. 08-05-91 G-S 1,200 N I 06-01-91 09-29-91
ST91-9886 CNG Transmission Corp.................. Meridian Marketing.......................... 08-05-91 G-S 1*200 N I 06-02-91 09-30-91
ST91-9887 CNG Transmission Corp.................. Goetz Energy Corp.......................... 08-05-91 G-S 30,000 N I 07-23-91 11-20-91
ST91-9888 CNG Transmission Corp.................. Goetz Energy Corp.......................... 08-05-91 G-S 15,000 N I 07-22-91 11-19-91
ST91-9889 Natural Gas P/L Co. of America.... United Texas Transmission Co....... 08-06-91 B 225*000 Y I 06-29-91 Indef.
ST91-9890 Transwestern Pipeline Co............... Broad Street Oil and Gas Co.......... 08-06-91 G-S 50,000 N I 07-23-91 11-20-91
ST91-9891 Transwestern Pipeline Co............... Bridgegas U.S.A., Inc....................... 08-06-91 G-S 500*000 N I 07-23-91 11-20-91
ST91-9892 Northern Natural Gas Co................ Graham Energy Marketing Corp..... 08-06-91 G-S 70,000 N F/l 07-10-91 1 -|_07—91
ST91-9893 Florida Gas Transmission Co......... City of Vero Beach........................... 08-06-91 G-S 2,835 N F 08-01-91 11-28-91
ST91-9894 Florida Gas Transmission Co......... City of Vero Beach........................... 08-06-91 G-S 1,178 N F 08-01-91 11-28-91
ST91-9895 Algonquin Gas Transmission.......... Colonial Gas Co............................... 08-06-91 B 20^000 N I 07-12-91
ST91-9896 Algonquin Gas Transmission.......... Appalachian Gas Sales................... 08-06-91 G-S 60,000 N I 07-01-91 10-29-91
ST91-9897 Algonquin Gas Transmission.......... Energy Marketing Exchange, Inc.... 08-06-91 G-S 150*000 N I 07-13-91 11-10-91
ST91-9898 Algonquin Gas Transmission.......... Citizens Gas Supply Corp................ 08-06-91 G-S 300,000 N I 07-01-91 10-29-91
ST91-9899 Algonquin Gas Transmission.......... 08-06-91 G-S 96,000 N I 07-19-91 10-17-91
ST91-9900 Algonquin Gas Transmission.......... Polaris Pipeline Corp........................ 08-06-91 G-S 160,036 N | 07-05-91 10-03-91
ST91-9901 Algonquin Gas Transmission.......... Northeast Energy Associates......... 08-06-91 G-S 1,294,188 N | 06-02-91 09-30-91
ST91-9902 Algonquin Gas Transmission.......... Distrigas of Massachusetts Corp.... 08-06-91 G-S 66*612 N F 06-01-91 12-01-91
ST91-9903 Algonquin Gas Transmission.......... Distrigas of Massachusetts Corp.... 08-06-91 G-S 66,612 N F 06-28-91 12-01-91
ST91-9904 Southern Natural Gas Co................ Endevco Oil & Gas Co.................... 08-06-91 G-S 50,000 N I 07-19-91 11-16-91
ST91-9905 Southern Natural Gas Co................ Cullman-Jefferson Counties Gas 08-06-91 G-S 66*551 N F 07-21-91 11-18-91

ST91-9906 Southern Natural Gas Co................ Louisiana Municipal Nat. Gas 08-06-91 B 100,000 N I 07-26-91 NDEF.
Athor.

ST91-9907 Southern Natural Gas Co................ City of Hawkinsville......................... 08-06-91 G-S 3,000 N I 07-20-91 11_17_91
ST91-9908 Southern Natural Gas Co................ Georgia Pacific Corp........................ 08-06-91 G-S 563 N F 07-27-91 11-24-91
ST91-9909 South Georgia Natural Gas Co...... Georgia Pacific Corp........................ 08-06-91 G-S 560 N F 07-27-91 11-24-91
ST91-9910 Natural Gas P/L Co. of America.... Total Pipeline Co.............................. 08-07-91 B 2 ,000 N F 07-01-91 06-30-91
ST91-9911 Northern Natural Gas Co................ NGC Transportation, Inc........... ..... 08-07-91 G-S 12J17 N F 07-01-91 10-29-91
ST91-9912 Trunkline Gas Co............................ 08-07-91 G 18,000 N F 06-29-91 INDEF.
ST91-9913 Trunkline Gas Co............................ Centran Corp................................... 08-07-91 G-S 30,000 N I 07-25-91 11-22-91
ST91-9914 Transamerican Gas Trans. Corp.... Tennessess Gas Pipeline C o......... 08-08-91 C 25^000 N I 07-01-91 INDEF.
ST91-9915 Transamerican Gas Trans. Corp.... United Gas Pipe Line C o ................ 08-08-91 c 10,000 N 1 06-20-91 INDEF.
ST91-9916 Texas Gas Transmission Corp....... Bridgeline Gas Distribution C o....... 08-08-91 B 50*000 N 1 08-01-91 INDEF.
ST91-9917 Texas Gas Transmission Corp....... Dayton Power and Light Co............ 08-08-91 B 15,000 N F 08-01-91 INDEF.
ST91-9918 Texas Gas Transmission Corp....... City of Elizabethtown....................... 08-08-91 B 769 N 1 08-05-91 INDEF.
ST91-9919 Tennessee Gas Pipeline Co........... East Ohio Gas Co............................ 08-08-91 B 20 ,000 N 1 08-12-91 INDEF.
ST91-9920 Tennessee Gas Pipeline Co........... Shell Offshore, Inc........................... 08-08-91 G-S 10 ,000 N 1 08-10-91 11-07-91
ST91-9921 Florida Gas Transmission Co......... Kissimmee Utility Authority.............. 08-08-91 G-S 1*827 N F 08-01-91 11-28-91
ST91-9922 Florida Gas Transmission Co......... Peoples Gas System, Inc................ 08-08-91 G-S 87*977 N F 08-01-91 11-28-91
ST91-9923 Florida Gas Transmission Co......... Peoples Gas System, Inc................ 08-08-91 G-S 8*031 N F 08-01-91 11-28-91
ST91-9924 Texas Eastern Transmission Corp.. Bethlehem Steel Corp:....... ............ 08-08-91 G-S 240^000 N 1 07-10-91 11-07-91
ST91-9925 Florida Gas Transmission Co......... Union Exploration Partners, Ltd..... 08-09-91 G-S 60,000 N 1 12-13-91 04-11-91
ST91-9926 Northern Natural Gas Co................ Peoples Natural Gas........................ 08-09-91 B 100 ,000 N F/l 08-01-91 INDEF.
ST91-9927 Northern Natural Gas Co................ Terra International, Inc.................... 08-09-91 G-S 27^000 N F 08-01-91 11-29-91
ST91-9928 Northern Natural Gas Co................ Cibola Corp...................................... 08-09-91 G-S 42^250 N F 08-01-91 11-29-91
ST91-9929 Northern Natural Gas Co................ Texaco Gas Marketing, Inc............. 08-09-91 G-S 30,000 N F 08-01-91 11-29-91
ST91-9930 Gas Co. of New Mexico.................. El Paso Natural Gas Co.................. 08-09-91 G-HT 6^200 N 1 07-08-91 04-30-91
ST91-9931 Midwestern Gas Transmission Co.. Tenaska Marketing Ventures.......... 08-12-91 G-HT 250*000 N 1 08-01-91 11-29-91
ST91-9932 Tennessee Gas Pipeline Co........... Tenaska Marketing Ventures.......... 08-12-91 G-S 250,000 N | 08-01-91 11-29-91
ST91-9933 Tennessee Gas Pipeline Co........... Nashville Gas C o......... ................... 08-12-91 B 50,000 N I 05-01-91 INDEF.
ST91-9934 Tennessee Gas Pipeline Co........... East Ohio Gas Co........................... 08-12-91 B 50,000 N I 07-01-91 INDEF.
ST91-9935 Viking Gas Transmission Co........... Colonial Gas Co.......................... 08-12-91 G-S 97,000 N I 07-12-91 11-09-91
ST91-9936 Natural Gas P/L Co. of America.... Anthem Energy Co........................... 08-12-91 G-S 20^000 N I 07-12-91 11-09-91
ST91-9937 Natural Gas P/L Co. of America.... United Texas Transmission C o...... 08-12-91 B 100*000 N F 03-01-91 05-01-91
ST91-9938 Natural Gas P/L Co. of America.... Channel Industries........................... 08-12-91 B 100,000 N F 03-01-91 05-01-91
ST91-9939 Natural Gas P/L Co. of America.... Neches Pipeline System................. 08-12-91 B 100*000 N F 02-01-91 05-01-00
ST91-9940 Natural Gas P/L Co. of America.... Vesta Energy Co.............. ............... 08-12-91 G-S 150^000 N I 07-11-91 11-08-91
ST91-9941 Natural Gas P/L Co. of America.... Winnie Pipeline Co......................... 08-12-91 B 100 ,000 N F 02-01-91 05-01-00
ST91-9942 Acadian Gas Pipeline System........ Trunkline Gas C o............................. 08-12-91 c 50^000 N F 08-04-91 INDEF.
ST91-9943 Pelican Interstate Gas System....... Midcom Marketing Corp.................. 08-12-91 K-S 2 0 i00 0 N F 08-01-91 11-01-91
ST91-9944 Transwestern Pipeline Co............... Mountain Front Pipeline Co., Inc... 08-12-91 B 30 000 N | 08-01-91 INDEF.
ST91-9945 Florida Gas Transmission Co....... Consolidated Minerals, Inc.............. 08-12-91 G-S 1,431 N | 08-01-91 11-28-91
ST91-9947 Florida Gas Transmission Co......... Enron Industrial Natural Gas Co.... 08-12-91 G-S 250*000 N 1 08-01-91 11-28-91
ST91-9948 Northern Natural Gas Co................ Lake Park Municipal Utilities........... 08-12-91 B 5,000 N F/l 07-01-91 INDEF.
ST91-9949 Northern Natural Gas Co................ Aztec Gas and Oil Corp................ 08-12-91 G-S 3 000 N F/l 07-01-91 INDEF.
ST91-9950 United Gas Pipe Line C o ................ Delhi Gas Pipeline Corp.................. 08-12-91 G-S 103 000 N | 07-25-91 11-22-91
ST91-9951 United Gas Pipe Line C o ................ International Paper Co..................... 08-12-91 G-S 103 000 N | 07-30-r91 11-27-91
ST91-9952 United Gas Pipe Line C o................ Seagull Marketing Services, Inc.... 08-12-91 G-S 515 000 N 1 07-31-91 11-28-91
ST91-9953 United Gas Pipe Line C o............... Vesta Energy Co............................. 08-12-91 G-S 103 000 N | 08-01-91 11-29-91
ST91-9954 United Gas Pipe Line C o .............. 08-12-91 G-S 154 500 N 1 08-01-91 11-29-91
ST91-9955 United Gas Pipe Line C o ................ CNG Trading Co.............................. 08-12-91 G-S 30^900 N | • 07-31-91 11-28-91
ST91-9956 United Gas Pipe Line C o ................ Stellar Gas Co................................. 08-12-91 G-S 51 500 N 1 08-01-91 11-29-91
ST91-9957 Arkla Energy Resources.................. Arkla General Supply Co................. 08-12-91 G-S 1,000 Y F 12-01-91 04-01-91
ST91-9958 Trunkline Gas Co............................. Transcontinental Gas P/L Corp...... 08-12-91 G 7*000 N 1 . 07-01-91 INDEF.
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ST91-9959 Trunkline Gas Go............................ Phillips Petroleum Co...................... 08-12-91 G-S 100,000 N 1 ! 07-24-91 11-21-91
ST91-9960 United Gas Pipe Line C o ................ Laser Marketing Co:......................... 08-12-91 G-S 618,000 Y 1 07-23-91 11-2D-91
ST91-9961 Tennessee Gas Pipeline Go........... Southern Gas Pipeline..................... 08-12-91 B 500,000 Y 1 07-12-91 INDER
ST91-9962 Gas Co. of New Mexico.................. El Paso Natural Gas Co.................. 08-13-91 G-HT 15,000 N 1 08-01-91 10-3152
ST91-9963 Gas Co. of New Mexico.................. El Paso Natural Gas CO.................. 08-13-91 G-HT 1T.000 N 1 1 08-01-91’ 08-31-92
ST915964 Transwestern Pipeline Co............... Enron Gas Marketing, Inc............... 08-13-91 G-S 750,000 Y 07-19-9t 11-16-91
ST91-9965 Tennessee Gas Pipeline Go........... TXG Pipeline Co.............................. 08-13-91 B 100;000 N 1 08-01-91 INDER.
ST91-9966 Florida Gas Transmission Co......... Orlando Utilities-Commission.......... 08-14-91 G-S 11,073 N 07-16-91. 11-12-91
ST91-9967 Florida Gas Transmission Co......... City of Tallahassee......................... 08-14-91 G-S 5553 N 1 07-16-9T 11-1251
ST91-9968 Black Marlin Pipeline Co................. Wilowtex Pipeline Cb....................... 08-14-91 B 42,000 N îc 08-01-91 INDER
ST91-9969. Arkla Energy Resources.................. Texaco Gas Marketing, Inc............. 08-14-91 G-S 50,000 N 1 06-08-91 10-07-91
ST91-9970 Mississippi River Trans. Corp......... City of Morganfieid.......................... 08-14-91 B 50,000 Y 1 12-01-91 INDEF.
ST91-9971 Questar Pipeline Co........................ Western Gas Resources, Inc.......... 08-15-91 G-S 40,000 N 1 08-01-91 11-28-91
ST91-9972 Questar Pipeline Co........................ City Utilities of Springfield............... 08-15-9Î B 20 ,000 N 1 08-08-91 08-07-91
ST9Î-9973 Questar Pipeline Co........................ Mountain Fuel Supply Co:, et al..... 08-15-91 B 31, TOO N 1 07-24-91 07-23-91
ST91-9974 Tennessee Gas Pipeline Co........... 08-15-91 B 500 000 Y 1 07M2-91 INDEF..
ST91-9975 United Gas Pipe Line C o ................ Champion International’Corp.......... 08-15-91 G-S 2,168 N M 0851-91 11-2951
ST91-9976 Mississippi River Trans. Corp......... Marathon Oil Co............................... 08-15-91 G-S ioiooo N 1 07-18-91 11-15-91
ST9T-9977 Gulf Energy Pipeline Co .................. Tennessee Gas Pipeline Co........... 08-15-91 C 1,400 N 1 07-01-91: INDER
ST91-9978 Northern Natural Gas Co................ Great Plains Natural Gas................ 08-15-91 B 20 ,000 N F/l 07-30-91. INDER
ST91-9979 Northern Natural Gas Co................ Cedex Energy, Inc............................. 08-15-91 G-S 88,457 N F /r 08-01-91 11-2951
ST91-9980 El Paso Natural’Gas Co.................. Arizona Electric Power Coop., Inc.. 08-16-91 G-S 6 1 5 0 0 N 58-01-91 ’ 1.1-29-9!
ST91-9981 El Paso Natural Gas Co.................. Midcon Marketing Corp-................... 08-16-91 G-S 309,000 N 1 08-01-91. 11_29_91
ST9t-9982 Natural Gas P/L Co. of America.... Entex................................................. 08-16-91 B 40,000 N 1 08-01-91. INDER.
ST91-9983 Natural Gas P/L Co. of America.... Illinois Power Co............................... 08-16-91 B 100,000 N ji 0 7 5 5 5 1 INDEF.
ST9Î-9984 Natural Gas P/L Co. of America.... Enron Industrial Natural Gas Co.... 08-16-91 B 5,000 N 1 ! 08-01-91. INDEF.
ST91-9985 Natural Gas P/L Co. of*America.... United Texas Transmission Co...... 08-16-91 B 25,000 N 1 07-17-91. INDEF.
ST91-9986 Natural Gas P/L Co. of America..... Eastex Gas Transmission Co......... 08-16-91 B 50,000 N T 0851-91 INDEF.
ST91-9987 Tennessee Gas Pipeline Ccr........... CNG Transmission Corp................. 08-18-91 B 701,215 N 1 07-18-91: INDEF.
ST91-9988 Florida Gas Transmission Co......... City of Gainesville............................ 08-16-91 B 7,278 N !f 08-01-91, INDEF.
ST91-9989 Transwestern Pipeline Co............... American Hunter Exploration Ltd.... 08-16-91 G-S 2 0 0 5 0 0 N 1 08-01-91 11-29-91
ST91-9990 Transwestern Pipeline Co ............... Mock Resources, Inc.......... ............ 08-16-91 G-S 100,000 N 1 08-01-91. ,1.1-2951
ST91-9991 Transwestern Pipeline Co............... Eastex Hydrocarbons, Inc............... 08-16-91 G-S 50,000 N : 07-21-91 11-18-91
ST91-9993 CNG Transmission Corp................. Warren Consolidated Indust., Inc.... 08-16-91 G-S 30500 N 07-17-91 11-14-91
ST91-9994 Mississippi River Trans. Corp......... TXG Gas Marketing Co................... 08-19-91 B 50,000 Y 1 12-01-91 INDEF.
ST91-9995 Valero Transmission, L.P................ 08P-ig_9l c 400 N 1 ' 07-25-91, INDEF.
ST91-9996 Valero Transmission, L.P................ Trunkline Gas Co............................. 08-19-91 c 3,500 N |: ’ 07-22-91, INDEF.
ST91-9997* Natural Gas P/L Co. of America..... ORYX Gas Marketing L P ;.............. 08-19-91 G-S 12,591 N ;r 10-01-91, 10-3151
ST91-9998 ANR’Pipeline C o.............................. 08 19-91 G-S 8540 N 1 08-16-91 07-2951
ST91-9999 ANR Pipeline C o............................. Union Gas Limited........................... 08-19-91 ;g - s 250500 N il- i 07-02-91 10-2951
ST91-10000 ANR Pipeline C o.............................. 08-19-91 b 100  000 N 1 06-01-91 INDEF.
ST91-10001 ANR Pipeline C o............................. Northern minois Gas On.......... 08-19-91 B 150 000 N 1 6-01-91, INDEF.
ST91-10002 ANR Pipeline C o.............................. Northern Indiana Public Service 08-19-91 B j 1 0 0 5 0 0 N 1 06-02-91, INDER

ST91-10003 ANR Pipeline C o............................. 08-19-91 B 100  000 N 1 06-25-91 INDEF.
ST91-10004 ANR Pipeline C o.............................. 08-19-91 B 150 000 N 1 06-01-91 INDEF.
ST91-10005 ANR Pipeline C o.............................. Allen-Bradley Co., Inc............ 08-19-91 G-S 3 000 N 1 07-27-91 11-23-91
ST9t-10006 ANR Pipeline C o.............................. Ohio Gas C0i.................................. 08-19-91 B 20  000 N F 07-01-91 09-30-09
ST9r-10007 United Gas Pipe Line CO................ Midcom Marketing Corp....... 08-19-91 G -S 1 72 924 N | 08-05-91 1 2 5 3 5 1
ST91-10008 United Gas Pipe Line CO................ Canadian Occidental of Calif., Inc.. 08-19-91. G-S 515500 N 1 08-05-91 12 -035 !
STT91-10C09 United Gas Pipe Line C a ................ Laser Marketing. Cb...... ................... 08-19-91 G -S 618,000 N 1 '08-06-91 12-04-91
ST91-10010 Tennessee Gas Pipeline Co............ Unicorp Energy, Inc......................... 08-19-91 G-S i 50500 N 1 ! 07-26-91 1.1-23-91
ST91-10011 Winnie Pipeline Co........................... Longhorn Pipe Line Co.................... 08-19-91 c 10 000 N 1 08-01-91
ST91-10012 Michigan Gas Storage Co............... Central Illinois Public Service Co.... 08-19-91 B 2 0 5 0 0 Y 1 57-19-91 : Indef.
ST91-10013 Northern Natural Gas Co................ Anthem Energy Co........................... 08-19-91 G-S 50,000 N F/l 08-01-91 11-29-9!
ST91-10014 Northern Natural Gas Co................ Parker & Parsley Development 08-19-91 G-S 30500 N f / l 08-01-91 11 -2951

ST91-10015 Columbia Gas Transmission Corp.. Energy Marketing Exchange, Inc.... 08-19-91 G-S 200 ,000 Y 1 0859-91- 12-07-91
ST91-10016 Columbia Gas Transmission Corp.. Appalachian Gas Sales................... 08-19-91 G-S 100,000 Y 1 07-25-91 11-22-91
ST91-10017 Columbia Gas Transmission Corp.. Continental Reserves Oil Co.......... 08-19-91 G-S 5,000 N. 1 08-10-91 12-08-91
ST9T-10018 Columbia Gas Transmission Corp.. Energy Production Co...................... 08-19-91 G-S 10,000 N ,1 08-10-91 1258-91
'ST91-10019 Columbia Gas Transmission Corp.. Clinton Oil Co.................................. 08-19-91 G-S 5,000 N ;i 0851-91 11-2951
ST91-10020 Columbia Gas Transmission Corp.. Quacker State Corp,........................ 08-19-91 G-S 400 N. ¡1 08-01-91 11-2951
ST91-10021 Columbia Gas Transmission Corp.. UGI Corp.......................................... 08-19-91 B 15500 N 1 08-01-91 Indef,
ST91-10022 El. Paso Natural Gas Co.................. Mercando Gas Services, Inc 08-20-91 G-S ; 82 400 N 1 08-01-91 11-29-91
ST91-10023 ONG Transmission Co..................... 08-20-91 c 100  000 N 1, 0851-91 07-3153
ST9t-10024 ONG Transmission Co..................... Q8-2Q-91 C 200  0 0 0 . N- 1 07-27-91 07-2653
ST9t-10025 Northern Natural Gas Co................ Golden Gas Energies, Inc............ 08-20-01 G-S 10 000 N- F/l 0857-91 1255-91
ST9Î-10026 Northern Natural Gas Co................ 08-20-91 G-S 50 000 N ,F /f 0857.51 1 2 5 5 5 1
ST91-10027 Trunkline Gas C o..... ....................... 08-20-91 G-S i 50 OOO N il? ! 0852-91 09-16-91
ST91-10028 Trunkline Gas C o............................. Hunt Oil Co................... 08-20-91 G -S 30 000 N. 1 0851-91 09-15-91
ST9Î-10Q29 Trunkline Gas C o............................. Neste Oy.................’....................... 08-20-91 G-S 50 000 N f-É 0 8 5 6 5 1 09-2051
ST91-10030 Trunkline Gas C o............................. V.N.C. Gas-Systems, L P ................ 08-20-91 G-S 200  000 fi 1 ' 0 8 5 1 5 1 09-1551
ST91-10Q31 Trunkline Gas Co............................. Arcadian-Corp.................................. 08-20-91 G-S 100  000 N ; 1 0 8 5 3 5 1 09-1751
ST91-10032 Trunkline Gas Co............................ 08-20-91 G-S 200  000 N 1 0852-91 09-16-91
ST91-1Q033 Rocky Mountain Natural Gas Co.... Northwest Pipeline Corp.................. 08-20-91 G-HT 2 ,000 ï n . \, i 1 2 5 5 5 0
ST91-10034 Northern Natural Gas Co................ Cibola Corp...... ................................ 08-20-91 G-S 88  159 N F : 07-2451 11-2151
ST91-10035 Tennessee Gas Pipeline Co........... Brooklyn Union Gas Co,.................. 08-20-91 B 143,500 N 1 : 07-2451 INDEF.
ST91-10036 ONG Transmission Co..................... Phillips Gas Pipeline Co.................. 08-20-91 C 100500 N 1 07-01-91 06-30-93
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ST91-10037 Natural Gas P/L Co. of America.... Broad Street Oil & Gas Co............. 08-20-91 G-S 75,000 N | 07-23-91 1 1 -2 0  91
ST91-10038 Natural Gas P/L Co. of America.... Unocal Exploration Corp................ 08-20-91 G-S 20 ,000 N 1 08-01-91 11-29-91
ST91-10039 Natural Gas P/L Co. of America.... Entrade Corp................................... 08-20-91 G-S 4,000 N F 08-01-91 08-31-91
ST91-10040 DELNI Gas Pipeline Corp............... Natural Gas P/L Co. of America.... 08-20-91 c 10,000 N j 08-03-91
ST91-10041 DELNI Gas Pipeline Corp................ Northern Natural Gas Co................ 08-20-91 c 5 000 N 1 08-06-91
ST91-10042 DELNI Gas Pipeline Corp................ Natural Gas P/L Co. of America.... 08-20-91 c ‘ 5,000 N 1 08-03-91
ST91-10043 DELNI Gas Pipeline Corp................ Panhandle Eastern Pipe Line Co.... 08-20-91 C 5’000 N 1 07-27-91 Indef.
ST91-10044 Columbia Gas Transmission Corp. Energy Production Co...................... 08-21-91 G-S 36,000 Y 1 08-01-91 11-29-91
ST91-10045 Columbia Gas Transmission Corp.. Baltimore Gas & Electric Co........... 08-21-91 B 200 Y 1 08-01-91 Indef.
ST91-10046 Arkla Energy Resources.................. Red River Pipeline Co.... ................ 08-21-91 B 25,000 N F 01-01-91
ST91-10047 Natural Gas P/L Co. of America.... Total Pipeline Co............................. 08-21-91 B 2  000 N F 07-01-91 0R-30-9R
ST91-10048 Panhandle Eastern Pipe Line Co.... Central Illinois Public Service Co.... 08-21-91 B 15^000 N 1 07-23-91 Indef.
ST91-10049 Panhandle Eastern Pipe Line Co.... Polaris Pipeline Corp........................ 08-21-91 G-S 50,000 N 1 07-01-91 10-29-91
ST91-10050 United Gas Pipe Line C o ................ 08-21-91 G-S 2  060 N F - 08-09-91 12-07-91
ST91-10051 Texas Gas Transmission Corp....... Tejas Hydrocarbons Co................... 08-21-91 G-S 250,000 N 1 08-15-91 12-12-91
ST91-10052 Texas Gas Transmission Corp....... Tejas Hydrocarbons Co................... 08-21-91 G-S 250*000 N 1 08-15-91 12-12-91
ST91-10053 Texas Gas Transmission Corp....... Williams Gas Marketing Co....... 08-21-91 G-S 150,000 Y 1 08-01-91 11-28-91
ST91-10054 Texas Gas Transmission Corp....... Tejas Hydrocarbons Co................... 08-22-91 G-S 250,000 N 1 08-15-91 12-12-91
ST91-10055 Texas Gas Transmission Corp....... Tejas Hydrocarbons Co................... 08-22-91 G-S 250,000 N 08-15-91 12-12-91
ST91-10056 Williston Basin Inter. P/L Co.......... Exxon Corp...................................... 08-22-91 G-S 25,350 N 1 07-22-91 03-13-92
ST91-10057 Williston Basin inter. P/L C o .......... Rainbow Gas Co.............................. 08-22-91 G-S 67,962 Y 1 07-22-91 08-31-92
ST91-10058 Williston Basin Inter. P/L Co.......... Amerada Hess Corp........................ 08-22-91 G-S 41 000 Y 1 07-25-91 12-31-92
ST91-10059 Trunkline Gas Co............................ Clinton Gas Transmission, Inc........ 08-22-91 G-S 5,000 N 1 08-01-91 11-29-91
ST91-10060 Trunkline Gas Co............................ Polaris Pipeline Corp........................ 08-22-91 G-S 50 000 N 1 08-01-91 11-29-91
ST91-10061 Trunkline Gas Co............................ CMS Gas Marketing C o.................. 08-22-91 G-S 75,000 N 1 08-10-91 12-08-91
ST91-10062 Trunkline Gas Co............................ TXG Gas Marketing Co...,............... 08-22-91 G-S 100 000 N 1 08-02-91 11-30-91
ST91-10063 Trunkline Gas Co............................ 08-22-91 B 30 000 N 1 08-01-91
ST91-10064 Trunkline Gas Co............................ Dayton Power and Light Co............ 08-22-91 B 100  000 N 1 08-01-91
ST91-10065 Panhandle Eastern Pipe Line Co.... Triumph Gas Marketing Co............. 08-22-91 G-S 30’000 N 1 08-01-91 11-29-91
ST91-10066 Panhandle Eastern Pipe Line Co.... Panhandle Trading Co..................... 08-22-91 G-S 25,000 Y 1 08-01-91 11-29-91
ST91-10067 Panhandle Eastern Pipe Line Co.... V.H.C. Gas Systems, L.P................ 08-22-91 G-S 200 ,000 N 1 08-01-91 11-29-91
ST91-10068 Panhandle Eastern Pipe Line Co.... Quivira Gas Co................................. 08-22-91 G-S 10 ,000 N 1 08-01-91 11-29-91
ST91-10069 Panhandle Eastern Pipe Line Co.... Missouri Public Service.................... 08-22-91 G-S 6,861 N 1 08-01-91 11-29-91
ST91-10070 Panhandle Eastern Pipe Line Co.... Borden Chemicals and Plastics 08-22-91 G-S 2 ,000 N F 08-01-91 11-29-91

ST91-10071 Panhandle Eastern Pipe Line Co.... Amgas, Inc....................................... 08-22-91 G-S 120 N 1 08-01-91 11-29-91
ST91-10072 Panhandle Eastern Pipe Line Co.... Access Energy Corp........................ 08-22-91 G-S 100,000 N 1 08-01-91 11-29-91
ST91-10073 Transwestern Pipeline Co............... Maxus Exploration Co...................... 08-22-91 G-S 100,000 N 08-01-91 11-29-91
ST91-10074 Northern Natural Gas Co................ Transok, Inc...... ............................. 08-22-91 B 100  000 N F/J 08-01-91 Indef.
ST91-10075 Panhandle Eastern Pipe Line Co.... A.P. Green Industries, Inc............... 08-23-91 G-S 3’000 N F 08-01-91 11-29-91
ST91-10076 Transcontinental Gas P/L Corp..... Consolidated Edison Co. of NY, 08-23-91 B 2 0 ,000 N 1 07-24-91 Indef.

ST91-10077 Gas Co. of New Mexico.................. El Paso Natural Gas Co............ 08-23-91 G-HT 7,000 N 1 08-01-91 08-31-92
ST91-10078 Natural Gas P/L Co. of America.... Caterpillar, Inc.................................. 08-23-91 G-S 8 ,000 N F 08-01-91 11-29-91
ST91-10079 Wyoming Interstate Co., Ldt........... Northern Illinois Gas and Power 08-23-91 B 60^000 N 1 07-23-91 07-23-92

ST91-10080 East Texas Gas Systems................ 08-26-91 c 100  000 N 1 05-02-91 Indef.
ST91-10081 Texas Gas Transmnission Corp..... Louisville Gas and Electric C o....... 08-26-91 B 107^000 N F 08-06-91 Indef.
ST91-10082 Natural Gas P/L Co. of America.... Maxus Exploration Co...................... 08-26-91 G-S 50,000 N 1 08-01-91 11-29-91
ST91-10083 Natural Gas P/L Co. of America.... Shell Gas Trading Co...................... 08-26-91 G-S 25,000 N F 07-01-91 10-29-91
ST91-10084 Natural Gas P/L Co. of America.... Torch Energy Marketing, Inc.......... 08-26-91 G-S 25,000 N 08-01-91 11-29-91
ST91-10085 Natural Gas P/L Co. of America.... Gasmark, Inc..... ............................... 08-26-91 G-S 100,000 N 1 08-01-91 11-29-91
ST91-10086 Natural Gas P/L Co. of America.... Mitchell Marketing Co...................... 08-26-91 G-S 50,000 N 1 08-01-91 11-29-91
ST91-10087 Northern Natural Gas Co................ Caspen Gas Co.................... 08-26-91 G-S 60 000 N F/l 08-01-91 11-29-91
ST91-10088 Northern Natural Gas Co................ 08-26-91 G-S 1 500 N F/l 08-01-91 11-29-91
ST91-10089 Northern Natural Gas Co................ Twister Transmission Co................. 08-26-91 G-S 20 ,000 N F/l 08-01-91 11-29-91
ST91-10090 Northern Natural Gas Co................ West Texas Gas, Inc.................. 08-26-91 B 10,000 N F/l 08-02-91 Indef.
ST91-10091 Northern Natural Gas Co................ West Texas Gas, Inc.................... 08-26-91 B 10,000 N F/l 08-02-91 Indef.
ST91-10092 Colorado Interstate Gas Co............ Western Natural Gas & Trans. 08-26-91 G-S 1,000 N 1 03-01-91 11-29-91

ST91-10093 Colorado Interstate Gas Co............
Corp.

08-26-91 G-S 21 ,100 N F 08-01-91 11-29-91
ST91-10094 Panhandle Eastern Pipe Line Co.... Entrade Corp................................... 08-26-91 G-S 50’000 N 1 08-01-91 11-29-91
ST91-10095 Panhandle Eastern Pipe Line Co.... Dayton Power & Light C o............... 08-26-91 B 200 ,000 N 1 08-01-91 Indef.
ST91-10096 Panhandle Eastern Pipe Line Co.... Taurus Energy Corp......................... 08-26-91 G-S 5,000 N 1 08-01-91 11-29-91
ST91-10097 Panhandle Eastern Pipe Line Co.... Aquila Energy Marketing Corp.... 08-26-91 G-S 250,000 N 1 08-01-91 11-29-91
ST91-10098 Panhandle Eastern Pipe Line Co.... McLeod Farms................................. 08-26-91 G-S 40 N 1 08-01-91 11-29-91
ST91-10099 Panhandle Eastern Pipe Line Co.... McLeod Farms................................. 08-26-91 G-S 150 N 1 08-01-91 11-29-91
ST91-10100 Columbia Gulf Transmission Co..... Eastex Gas Transmission Co......... 08-26-91 G-S 60,000 N 1 08-02-91 11-29-91
ST91-10101 Columbia Gulf Transmission Co..... Polaris Pipeline Corp........................ 08-26-91 G-S 100,000 N 1 08-17-91 11-13-91
ST91-10102 Columbia Gulf Transmission Co..... Transco Energy Marketing Co........ 08-26-91 G-S 2 0 0 ’000 N 1 08-02-91 11-29-91
ST91-10103 Columbia Gulf Transmission Co..... CNG Trading Co.............................. 08-26-91 G-S 2 0  000 N 1 08-01-91 11-28-91
ST91-10104 Columbia Gulf Transmission Co..... Louis Dreyfus Energy Corp............. 08-26-91 G-S 100,000 N 1 08-14-91 12-11-91
ST91-10105 Columbia Gulf Transmission Co..... Honda of America Manufacturing... 08-26-91 G-S 4^500 N F 08-01-91 11-28-91
ST91-10106 Columbia Gulf Transmission Co..... Bishop Pipeline Corp....................... 08-26-91 G-S 275,000 N I 07-26-91 11-22-91
ST91-10107 Columbia Gulf Transmission Co..... Total Minatone corp.................... 08-26-91 G-S 100,000 N 1 08-02-91 11-29-91
ST91-10108 Columbia Gulf Transmission Co..... Neste OY.......................................... 08-26-91 G-S 300i000 N 1 08-02-91 11-29-91
ST91-10109 Columbia Gulf Transmission Co..... Phillips Petroleum Co...................... 08-26-91 G-S 100,000 N 1 08-01-91 11-28-91
ST91-10110 Columbia Gulf Transmission Co..... Phillips Petroleum Co....................... 08-26-91 G-S 50,000 N 1 08-01-91 11-28-91
ST91-1011* East Tennessee Natural Gas Co.... Atlanta Gas Light Co....................... 08-26-91 B 250’000 N 1 08-14-91 Indef.
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ST91-10112 East Tennessee Natural Gas Co.... Chattanooga Gas Co....................... 08-26-91 B 25,000 N 1 08-01-91 Indef.
ST91-10113 East Tennessee Natural Gas Co.... United Cities Gas Co..... ................. 08-26-91 B 1,400 N 1 08-07-91 Indef.
ST91-10114 East Tennessee Natural Gas Co.... Jefferson-Cocke County Utility Dis. 08-26-91 B 500,000 N 1 08-01-91 Indef.
ST91-10115 East Tennessee Natural Gas Co.... City of Etowah................................. 08-26-91 B 10,367 N 1 08-01-91 Indef.
ST91-10116 East Tennessee Natural Gas Co.... Atlanta Gas Light Co....................... 08-26-91 B 25,000 N 1 08-09-91 Indef.
ST91-10117 East Tennessee Natural Gas Co.... United Cities Gas Co....................... 08-26-91 B 25,000 N 1 08-01-91 Indef.
ST91-10118 East Tennessee Natural Gas Co.... Middle Tennessee Utility District.... 08-26-91 B 200 ,000 N 1 08-01-91 Indef.
ST91-10119 East Tennessee Natural Gas Co.... Atlanta Gas Light Co....................... 08-26-91 B 200 ,000 N 1 08-02-91 Indef.
ST91-10120 East Tennessee Natural Gas Co.... Knoxville Utilities Board................... 08-26-91 B 200 ,000 N 1 08-01-91 Indef.
ST91-10121 East Tennessee Natural Gas Co.... Middle Tennessee Utility District.... 08-26-91 B 250,000 N 1 08-01-91 Indef.
ST91-10122 East Tennessee Natural Gas Co.... Chattanooga Gas Co....................... 08-26-91 B 4,000 N 1 08-02-91 Indef.
ST91-10123 East Tennessee Natural Gas Co.... Atlanta Gas Light Co....................... 08-26-91 B 4,000 N 1 08-02-91 Indef.
ST91-10124 East Tennessee Natural Gas Co.... Atlanta Gas Light Co....................... 08-26-91 B 20 ,000 N 1 08-02-91 Indef.
ST91-10125 East Tennessee Natural Gas Co.... Atlanta Gas Light Co...................... 08-26-91 B 100,000 N 1 08-01-91 Indef.
ST91-10126 East Tennessee Natural Gas Co.... Middle Tennessee Utility District.... 08-26-91 B 400,000 N 1 08-01-91 Indef.
ST91-10127 East Tennessee Natural Gas Co.... Jefferson-Cocke County Utility Dis. 08-26-91 B 400,000 N 1 08-01-91 Indef.
ST91-10128 East Tennessee Natural Gas Co.... Sweetwater Utilities Board.............. 08-26-91 B 300,000 N 1 08-01-91 Indef.
ST91-10129 East Tennessee Natural Gas Co.... Chattanooga Gas Co....................... 08-26-91 B 3,000 N 1 08-01-91 Indef.
ST91-10130 East Tennessee Natural Gas Co.... United Cities Gas Co....................... 08-26-91 B 200 ,000 N 1 08-02-91 Indef.
ST91-10131 CNG Transmission Corp................. Oryx Gas Marketing......................... 08-27-91 G-S 100,000 N 1 08-14-91 12-12-91
ST91-10Ì32 Oryx Gas Marketing......................... 03-27-91 G-S 100,000 N 1 08-14-91 12-12-91
ST91-10133 Oryx Gas marketing......................... 08-27-91 G-S 100,000 N 1 08-14-91 12-12-91
ST91-10134 CNG Transmission Corp................. Goetz Energy Corp.......................... 08-27-91 G-S 15,000 N 1 08-01-91 11-29-91
ST91-10135 Oryx Gas marketing......................... 08-27-91 G-S 100,000 N 1 08-14-91 12-12-91
ST91-10136 CNG Transmission Corp................. Public Service Electric & Gas 08-27-91 G-S 31,936 N F 08-01-91 11-29-91

ST91-10137 Commonweatlh Gas Co.................. 08-27-91 G-S 9,388 N F 08-01-91 11-29-91
ST91-10138 08-27-91 c 4,340 N 1 08-02-91 Indef.
ST91-10139 Valero Transmission, L.P................ Texas Eastern Transmission Corp.. 08-27-91 C 3,500 N 1 08-01-91 Indef.
ST91-10140 Centran Corp................................... 08-27-91 G-S 50,000 N F/l 07-24-91 11-21-91
ST91-10141 Northern Natural Gas Co...... ......... Texaco Gas Marketing, Inc DOS- G-S 200 ,000 N F/l 08-01- 11-29-91

27-91. 91
ST91-10142 MGC Transportion, Inc.................... 08-27-91 G-S 200 ,000 N IF/I 08-01-91 11-29-91
ST91-10143 Northern Natural Gas Co................ Continental Natural Gas, Inc.......... 08-27-91 G-S 75,000 N IF/I 08-01-91 11-29-91
ST91-10144 Northern Natural Gas Co................ Tenaska Marketing Ventures.......... 08-27-91 G-S 250,000 N IF/I 08-01-91 11-29-91
ST91-10145 Viking Gas Transmission Co........... Boston Gas Co................................. 08-27-91 G-S 100,000 N I 07-27-91 11-24-91
ST91-10146 Natural Gas P/L Co. 6 f America.... Texaco Gas Marketing Inc.............. 08-27-91 G-S 100,000 N I 08-01-91 11-29-91
ST91-10147 Natural Gas P.L Co. of America..... Louis Dreyfus Energy Corp............. 08-27-91 G-S 100,000 N I 08-06-91 12-04-91
ST91-10148 Trailblazer pipeline Co..................... Williams Gas Marketing Co............. 08-27-91 G-S 100,000 N I 08-01-91 11-29-91
ST91-10149 Stingray Pipeline Co........................ Midcom Marketing Corp.................. 08-27-91 G-S 100,000 N I 08-01-91 11-29-91
ST91-10150 Equitrans, Inc................................... Equitabl Gas Co............................... 08-27-91 G-S 14,528 N I 08-01-91 11-28-91
ST91-10151 Equitrans, Inc................................... Equitable Gas Co............................. 08-27-91 G-S 29,055 N I 08-01-91 11-28-91
ST91-10152 Equitrans, Inc................................... Equitable Gas Co............................. 08-27-91 G-S 38,740 N I 08-01-91 11-28-91
ST91-10153 Tennessee Gas Pipeline Co........... Texas-Ohio Gas, Inc........................ 08-27-91 G-S 10,000 N I 08-06-91 12-04-91
ST91-10154 Natural Gas P/L Co. of America.... Union Pacific Fuels, Inc................... 08-27-91 G-S 20 ,000 N F 08-01-91 11-29-91
ST91-10155 Natural Gas P/L Co. of America.... Tenaska Marketing Ventures.......... 08-27-91 G-S 250,000 N 1 08-01-91 11-29-91
ST91-10156 Arkla Energy Resources.................. Boyd Resene & Associates............ 08-27-91 G-S 30,000 N 1 06-28-91 10-26-91
ST91-10157 Arkla Energy Resources.................. 08-27-91 G-S 356 Y F 08-01-91 11-29-91
ST91-10158 Arkla Energy Resources.................. Trans Arkoma Gas Corp................. 08-27-91 G-S 2 ,000 N 1 08-01-91 11-29-91
ST91-10159 Arkla Energy Resources.................. Mid Con Marketing Corp................. 08-27-91 G-S 30,000 N 1 08-01-91 11-29-91
ST91-10160 Arkla Energy Resources.................. 08-27-91 G-S 30,000 N 1 07-25-91 11-22-91
ST91-10161 Panhandle Eastern Pipe Line Co.... Bowling Green Gas Co.................... 08-27-91 G-S 2,600 N 1 08-01-91 11-29-91
ST91-10162 Panhandle Eastern Pipe Line Co.... North American Resources C o...... 08-27-91 G-S 20 ,000 N 1 08-01-91 11-29-91
ST91-10163 Transcontinental Gas P/L Corp..... O & R Energy, Inc............................ 08-27-91 G-S 3,400,000 N 1 07-24-91 11-20-91
ST91-10164 Wyoming Interstate Co., LTD......... Public Service Co. of Colorado...... 08-27-91 B 40,000 N 1 07-29-91 INDEF.
ST91-10165 United Gas Pipe Line C o ................ Bishop Pipeline Corp....................... 08-28-91 G-S 41,200 N 1 08-16-91 12-14-91
ST91-10166 Questar Pipeline Co......................... Colorado Interstate Gas Co............ 08-28-91 G 150,000 N 1 07-31-91 INDEF.
ST91-10167 Questar Pipeline Co......................... Western Gas Resources, Inc.......... 08-28-91 G-S 40,000 N 1 08-21-91 12-18-91
ST91-10168 Columbia Gas Transmission Corp.. Enmark Gas Corp............................ 08-28-91 G-S 1,000 N 1 08-10-91 12-08-91
ST91-10169 Mississippi River Trans. Corp......... Arkla Energy Marketing Co............. 08-28-91 G-S 350 Y F 08-01-91 11-29-91
ST91-10170 Mississippi River Trans. Corp......... 08-28-91 G-S 100 ,000 N 1 07-31-91 11-28-91
ST91-10171 Mississippi River Trans. Corp......... Arkla Energy Marketing Co............. 08-28-91 G-S 8 ,000 Y F 08-01-91 08-31-91
ST91-10172 Arkla Energy Resources............. Mountain Front Pipeline Co............ 08-28-91 B 1,000 N 1 04-01-91 INDEF.
ST91-10173 Arkla Energy Resources.................. Vesta Energy Co.............................. 08-28-91 G-S 210 ,000 N 1 08-01-91 11-29-91
ST91-10174 Valero Transmission, L.P................ Natural Gas P/L Co. of America.... 08-29-91 c 50,000 N 1 08-01-91 INDEF.
ST91-10175 Questar Pipeline Co......................... Bonneville Fuels Marketing Corp... 08-29-91 G-S 10,000 N 1 08-01-91 11-28-91
ST91-10176 Questar Pipeline Co......................... NGC Transportation, Inc................. 08-29-91 G-S 43,200 N 1 08-01-91 11-28-91
ST91-10177 Exxon Gas System, Inc................... Sabine Pipeline Co........................... 08-29-91 c 1,300 N 1 08-01-91 INDEF.
ST91-10178 Exxon Gas System, Inc................... Amoco Gas Co................................ 08-29-91 c 50,000 N 1 08-01-91 INDEF.
ST91-10179 Natural Gas P/L Co. of America.... Entrade Corp................................... 08-29-91 G-S 50,000 N 1 08-01-91 11-29-91
ST91-10180 Natural Gas P/L Co. of America.... Lavaca Pipe Line Co........................ 08-29-91 G-S 400 N F 08-01-91 11-29-91
ST91-10181 Natural Gas P/L Co of America..., Shell Oil Co..................................... 08-29-91 G-S 5,000 N F 08-01-91 11-29-91
ST91-10182 Florida Gas Transmission Co......... City of Starke................................... 08-29-91 G-S 118 N F 08-01-91 11-28-91
ST91-10183 Florida Gas Transmission Co......... Tampa Electric C o.......................... 08-29-91 G-S 771 N 1 08-01-91 11-28-91
ST91-10184 Florida Gas Transmission Co........ City of Starke.................................. 08-29-91 G-S 267 N 1 08-01-91 11-28-91
ST91-10185 Florida Gas Transmission Co........ City of Starke.................................. 08-29-91 G-S 510 N F 08-01-91 11-28-91
ST91-10186 Florida Gas Transmission Co........ Gainesville Regional Utilities.......... 08-29-91 G-S 3,331 N F 08-01-91 11-28-91
ST91-10187 United Gas Pipe Line C o ................ Laser Marketing Co......................... 08-29-91 G-S 618,000 N 1 08-20-91 12-18-91
ST91-10188 United Gas Pipe Line C o ................ Bishop Pipeline Corp...................... 08-29-91 G-S 41,200 N 1 08-20-91 12-18-91
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ST91-10189 United Gas Pipe Line C o................ Phoenix Gas Pipeline C o _______ 08-29-91 G-S 103,000 N I 08-21-91 12-19-91
ST91-10190 Texas Gas Transmission Corp....... Herbert Oil & Gas Corp................... 08-29-91 G-S 50*000 N 1 08-22-91 12-19-91
ST91-10191 Texas Gas Transmission Corp....... Harbert Oil & Gas Corp................... 08-29-91 G-S 50,000 N 1 08-22-91 12-19-91
ST91-10192 Texas Gas Transmission Corp....... Harbert Oil & Gas Corp................... 08-29-91 G-S 50,000 N 1 08-22-91 12-19-91
ST91-10193 Texas Gas Transmission Corp....... Harbert OH & Gas Corp................... 08-29-91 G-S 50,000 N 1 08-22-91 12-19-91
ST91-10194 Texas Gas Transmission Corp....... Harbert OH & Gas Corp................... 08-29-91 G-S 50*000 N 1 08-22-91 12-19-91
ST91-10195 Wyoming Interstate Co., LTD......... Northern Illinois Gas Co.................. 08-29-91 B 150,000 N 1 07-31-91 INDEF.
ST91-10196 Arida Energy Resources.................. Red River Gas Co............................ 08-29-91 G-S 20^000 N 1 08-01-91 11-29-91
ST91-10197 Arki* Fnergy Resources........... Arkansas Louisiana Gas C o ........... 08-29-91 B 2 ,000 N 1 08-17-91 INDEF.
ST91-10198 Arida Energy Resources.................. Natural Gas Clearinghouse, Inc..... 08-29-91 G-S 100 ,000 N 1 08-01-91 11-29-91
ST91-10199 ANR Pipeline Co.............................. MGC Transportation, Inc 08-29-91 G-S 100,000 N 1 06-06-91 12-07-91
ST91-10200 ANR Pipeline Co............................. NML Development Corp.................. 08-29-91 G-S 150,000 N 1 02-10-91 12-03-91
ST91-10201 ANR Pipeline Co.............................. RARF Corp.............. 08-29-91 G-S 8,500 N 1 08-05-91 12-02-91
ST91-10202 ANR Pipeline Co.............................. City of Jasper................................... 08-29-91 B 7,500 N 1 08-07-91 Indef.
ST91-10203 ANR Pipeline Co.............................. Hadson Gas Systems, Inc.............. 08-29-91 G-S 100 ,000 N 1 08-07-91 12-04-91
ST91-10204 ANR Pipeline Co.............................. Bishop Pipeline Corp....................... 08-29-91 G-S 100 ,000 N 1 08-06-91 12-03-91
ST91-10205 ANR Pipeline Co.............................. Nerco Oil and Gas, Inc.................. 08-29-91 G-S 10^000 N 1 08-01-91 11-28-91
ST91-10206 ANR Pipeline Co.............................. Senco Energy Services, Inc 08-29-91 G-S 30,000 N 1 08-01-91 11-28-91
ST91-10207 ANR Pipeline Co............................. Unigas Energy, Inc........................... 08-29-91 B 50^000 N 1 08-01-91 Indef.
ST91-10208 ANR Pipeline Co.............................. Bishop Pipeline Corp....................... 08-29-91 G-S 10,000 N 1 08-01-91 11-28-91
ST91-10209 ANR Pipeline Co.............................. BNP Petroleum (Americas) Inc....... 08-29-91 G-S 30*000 1 08-01-91 11-28-91
ST91-10210 ANR Pipeline Co.............................. KN Gas Marketing, Inc.................... 08-29-91 G-S 150,000 N 1 08-02-91 11-29-91
ST91-10211 Red River Pipeline.......................... 08-30-91 c 80,000 N 1 08-01-91
ST91-10212 Natural Gas P/L Co. of America.... Coastal Gas Marketing Co............ . 08-30-91 B 75,000 N 1 08-01-91 Indef.
ST91-10213 Questar Pipeline Co......................... Universal Resources Corp.............. 08-30-91 G-S 30,000 N 1 08-01-91 11-28-91
ST91-10214 Tejas Gas Corp................................ Texas Eastern Transmission Corp.. 08-30-91 C 50Î000 N 1 08-01-91 Indef.
ST91-10215 Delhi Gas Pipeline Corp.................. Natural Gas P/L Co. of America.... 08-30-91 c 3,000 N 1 08-03-91 08-31-91
ST91-10216 Delhi Gas Pipeline Corp.................. Arkla Energy Resources.................. 08-30-91 c 10^000 N 1 08-22-91 Indef.
ST91-10217 Columbia Gulf Transmission Co..... Panhandle Trading Co..................... 08-30-91 G-S 150,000 N 1 08-15-91 12-12-91
ST91-10218 Columbia Gulf Transmission Co..... Hadson Gas Systems, Inc............... 08-30-91 G-S 121’500 N 1 08-10-91 12-07-91
ST91-10219 Superior Offshore Pipeline Co........ UGI Corp........*.......... ...................... 08-30-91 B 5,250 N 1 08-01-91 Indef.
ST91-10220 Superior Offshore Pipeline Co........ City of Richmond, Dept. Pub. Util... 08-30-91 B 26,000 N 1 08-01-91 Indef.
ST91-10221 Superior Offshore Pipeline Co........ National Fuel Co.............................. 08-30-91 B 3,000 N 1 08-01-91 Indef.
ST91-10222 Superior Offshore Pipeline Co........ Norcen Explorer, Inc........................ 08-30-91 G-S 11*150 N 1 08-07-91 12-05-91
ST91-10223 Superior Offshore Pipeline Co........ Norcen Exploner, Inc....................... 08-30-91 G-S ioiooo N 08-07-91 12-05-91
ST91-10224 Superior Offshore Pipeline Co........ Samedan Oil Co............................... 08-30-91 G-S 28^000 N 1 08-01-91 11-29-91
ST91-10225 Wiiliston Basin Inter. P/L Co........... Koch Hydrocarbon Co..................... 08-30-91 G-S 61,600 N 1 08-01-91 05-01-93
ST91-10226 Williston Basin Inter. P/L Co........... Chevron USA, Inc............................. 08-30-91 G-S 17Î750 N 1 08-01-91 08-31-92
ST91-10227 Wiiliston Basin Inter. P/L Co........... Texaco Gas Marketing, Inc............. 08-30-91 G-S 37*100 N 1 08-22-91 09-30-92
ST91-10228 National Fuel Gas Supply Corp...... Industrial Energy Services Co......... 08-30-91 G-S 2*000 N 1 08-01-91 11-29-91
ST91-10229 Williams Natural Gas Co................. Ford Motor Co.................................. 08-30-91 G-S 7,000 N F 08-01-91 11-28-91
ST91-10230 Williams Natural Gas Co................. Mountain Iron A Supply Co............. 08-30-91 G-S 3^300 N F 08-01-91 11-28-91
ST91-10231 Williams Natural Gas Co................. Panhandle Eastern Pipe Line Co.... 08-30-91 G 50*000 N F 08-01-91 Indef.
ST91-10232 Williams Natural Gas Co................. Kansas Power A Light Co............... 08-30-91 G-S 25,000 N F 08-01-91 11-28-91
ST91-10233 Transwestem Pipeline Co_____ __ Phillips Gas Marketing Co_______ 08-30-91 G-S 100*000 N 1 08-02-91 11-30-91

Below Are Nine ST-Docketed Initial Reports Which Are Noticed Out of Sequence. These Initial Reports Were Not Noticed Previously Because They
Required Additional Commission Staff Review

*ST91-0887 Natural Gas P/L Co. of America 
*ST91-0889 Natural Gas P/L Co. of America. 
•ST91-0890 Natural Gas P/L Co. of America

*ST91-0894 Natural Gas P/L Co. of America.

*ST91-1010 Natural Gas P/L Co. of America. 
*ST91-1038 Natural Gas P/L Co. of America. 
*ST91 -1039 Natural Gas P/L Co. of America
*ST91-1043 Natural Gas P/L Co. of America, 
*ST91-1047 Natural Gas P/L Co. of America 
*ST91-1052 Natural Gas P/L Co. of America. 
*ST91-1060 Natural Gas P/L Co. of America 
•ST91-1061 Natural Gas P/L Co. of America. 
*ST91-1062 Natural Gas P/L Co. of America, 
*ST91-1078 Natural Gas P/L Co. of America,

■1242 Natural Gas P/L Co. of America 
■1243 Natural Gas P/L Co. of America 
■1257 Natural Gas P/L Co. of America. 
■1260 Natural Gas P/L Co. of America. 
•1261 Natural Gas P/L Co. of America. 
■1381 Natural Gas P/L Co. of America. 
■1382 Natural Gas P/L Co. of America. 
■1383 Natural Gas P/L Co. of America. 
■1387 Natural Gas P/L Co. of America. 
■1392 Natural Gas P/L Co. of America. 
•1393 Natural Gas P/L Co. of America. 
-1396 Natural Gas P/L Co. of America. 
■1400 Natural Gas P/L Co. of America. 
•1410 Natural Gas P/L Co. of America.

*ST91-
•ST91-
*ST91-
*ST91-
•ST91-
•ST91-
*ST91-
*ST91-
*ST91-
*ST91-
*ST91-
•ST91-
*ST91-
•ST91-

Acadia Gas Corp..............................  10-19-90
Abbott Laboratories.... ....................  10-19-90
American Central Gas Market. 10-19-90

Corp.
American Central Gas Market. 10-19-90

Corp.
Archer-Daniels-Midland Co.............. 10-22-90
Continental Natural Gas, Inc........... 10-23-90
Continental Natural Gas, Inc........... 10-23-90
Enron Gas Marketing, Inc......... .....  10-23-90
Continental Natural Gas, Inc......... . 10-23-90
Continental Natural Gas, Inc..........  10-23-90
Continental Natural Gas, Inc..........  10-23-90
Continental Natural Gas, Inc..........  10-23-90
Continental Natural Gas, Inc..... . 10-23-90
American Central Gas Market. 10-23-90

Corp.
Continental Natural Gas, Inc..........  10-24-90
Continental Natural Gas, Inc..........  10-24-90
Gulf Ohio Corp............... .................  10-24-90
Continental Natural Gas, Inc..........  10-24-90
Continental Natural Gas, Inc..........  10-24-90
Golden Gas Energies, Inc...............  10-25-90
Golden Gas Energies, Inc...............  10-25-90
Golden Gas Energies, Inc.... ........... 10-25-90
Golden Gas Energies, Inc............. . 10-25-90
Golden Gas Energies, Inc...............  10-25-90
Golden Gas Energies, Inc...............  10-25-90
Citizens Gas Supply Corp...............  10-25-90
Citizens Gas Supply Corp .„............  10-25-90
Mega Natural Gas Co...................... 10-25-90

Review
G-S 30,000 N 1 10-01-90 Indef.
G-S 20,000 N 1 10-01-90 Indef.
G-S 100,000 N 1 10-01-90 Indef,

G-S 105,000 N 1 10-01-90 Indef.

G-S 30,000 N 1 10-01-90 Indef.
G-S 171,000 N 1 10-01-90 Indef.
G-S 171,000 N 1 10-01-90 Indef.
G-S 100,000 N 1 10-01-90 INDEF.
G-S 171,000 N 1 10-01-90 INDEF.
G-S . 171,000 N 1 10-01-90 INDEF.
G-S 171,000 N 1 10-01-90 INDEF.
G-S 171,000 N 1 10-01-90 INDEF.
G-S 171,000 N 1 10-01-90 INDEF.
G-S 20,000 N 1 10-01-90 INDEF.

G-S 171,000 N 1 10-01-90 INDEF.
G-S 171,000 N 1 10-01-90 INDEF.
G-S 30,000 N 10-01-90 INDEF.
G-S 171,000 N 1 10-01-90 INDEF.
G-S 171,000 N 1 10-01-90 INDEF.
G-S 300,000 N 1 10-01-90 INDEF.
G-S 300,000 N 1 10-01-90 INDEF.
G-S 300,000 N 1 10-01-90 INDEF.
G-S 300,000 N 1 10-01-90 INDEF.
G-S 300,000 N 1 10-01-90 INDEF.
G-S 300,000 N 1 10-01-90 INDEF.
G-S 100,000 N 1 10-01-90 INDEF.
G-S 100,000 N 1 10-01-90 INDEF.
G-S 80,000 N 1 10-01-90 INDEF



Federai Register /  ,Vol. 56, No. 187 /  Thursday, September 26, 1991 /  Notices 48793

Docket No.* Transporter/Seller Recipient Date filed
Part
284
Sub
part

Est. max. 
daily

quantity**
Aft.
Y/N

Rate
sch.

Date
com

menced

Projected 
termina
tion date

*ST9i-1501
*ST91-1511
•ST91-1522
•ST91-1523

10-26-90 G-S 20 ,000 N I 10-01-90 INDEF.
10-26-90 G-S 5,000 N I 10-01-90 INDEF.
10-26-90 G-S 150,000 N I 10-01-90 INDEF.

Natural Gas P/L Co. of America.... Pontchartrain Natural Gas System. 10-26-90 G-S 220 ,000 N I 10-01-90 INDEF.
•ST91-.1531
•ST91-1532
•ST91-1533
•ST91-1786
•ST91-1792

10-26-90 G-S 180,000 N 1 10-01-90 INDEF.
10-26-90 G-S 51,000 N 1 10-01-90 INDEF.
10-26-90 G-S 10,000 N 1 10-01-90 INDEF.

TXO Gas Marketing Corp................ 10-29-90 G-S 150,000 N 1 10-01-90 INDEF.
Natural Gas P/L Co. of America.... Wabash Alloys, Div. Connell L.P.... 10-29-90 G-S 10,000 N 1 10-01-90 INDEF.

*ST91-1799
•ST91-1957

10-29-90 G-S 15,000 N 1 10-01-90 INDEF.
Natural Gas P/L Co. of America.... Midcon Marketing Corp................... 10-30-90 G-S 250,000 N 1 10-01-90 INDEF.

•ST91-1965 Natural Gas P/L Co. of America.... Gulf Energy Marketing Co............... 10-30-90 G-S 500,000 N 1 10-01-90 INDEF.
*ST91-1966 Natural Gas P/L Co. of America.... Gulf Energy Marketing Co............... 10-30-90 G-S 500,000 N 1 10-01-90 INDEF.
•ST91-1976 Natural Gas P/L Co. of America.... Gulf Energy Marketing Co............... 10-30-90 G-S 500,000 N 1 10-01-90 INDEF.
•ST91-1991
•ST91-1992
‘ ST91-2000

10-30-90 G-S 500,000 N 1 10-01-90 INDEF.
10-30-90 G-S 500,000 N 1 10-01-90 INDEF.

Natural Gas P/L Co. of America.... Gulf Energy Marketing Co............... 10-30-90 G-S 500,000 N 1 10-01-90 INDEF.
•ST91-2001 Natural Gas P/L Co. of America.... Gulf Energy Marketing Co............... 10-30-90 G-S 500,000 N 1 10-01-90 INDEF.
•ST91-2002 Natural Gas P/L Co. of America.... Gulf Energy Marketing Co............... 10-30-90 G-S 500,000 N 1 10-01-90 INDEF.
•ST91-2412
•ST91-2416
•ST91-2432

10-31-90 G-S 105,000 N 1 10-01-90 INDEF.
10-31-90 G-S 1,726,000 N 1 10-01-90 INDEF.

Natural Gas P/L Co. of America.... Gulf Energy Marketing Co............... 10-31-90 G-S 500,000 N 1 10-01-90 INDEF.
*ST91-2446 Natural Gas P/L Co. of America.... Natural Gas Clearinghouse, Inc..... 10-31-90 G-S 550,000 N 1 10-01-90 INDEF.
•ST91-2457
•ST91-2458
*ST91-2459
*ST91-2473
•ST91-2494

H A H  Energy Services, Inc............ 10-31-90 G-S 75,000 N 1 10-01-90 INÜEP.
H A H  Energy Services, Inc............ 10-31-90 G-S 75,000 N 1 10-01-90 INDEF.
H A H  Energy Services, Inc............ 10-31-90 G-S 75,000 N 1 10-01-90 INDEF.
Lavaca Pipe Line Co........................ 10-31-90 G-S 300 N 1 10-01-90 INDEF.

Natural Gas P/L Co. of America.... TXO Gas Marketing Corp................ 10-31-90 G-S 100,000 N 1 10-01-90 INDEF.
•ST91-2521 Natural Gas P/L Co. of America.... Midcon Marketing Corp................... 10-31-90 G-S 1,726,000 N 1 10-01-90 INDEF.
•ST91-2542 Natural Gas P/L Co. of America.... Midcon Marketing Corp................... 10-31-90 G-S 1,726,000 N 1 10-01-90 INDEF.

** Estimated maximum daily volumes includes volumes reported by the filing company in MMBTU, MCF and DT.

[FR Doc. 91-23170 Filed 9-25-91; 8:45 am] 
BILLING CODE 6717-01-M

[Docket Nos. RP89-161-000, RP89-172-000, 
CP90-2275-000, and CP91-687-000]

ANR Pipeline Co.; Informal Settlement 
Conference

September 19j 1991.
Take notice that an informal 

settlement conference will be convened 
in this proceeding on October 1 and 2, 
1991, at 10 a.m., at the Bellevue Hotel, 15 
E Street NW. Washington, DC 20001 for 
the purpose of exploring the possible 
settlement of the above-referenced 
dockets.

Any party, as defined by 18 CFR 
385.102(c), or any participant as defined 
in 18 CFR 385.102(b), is invited to attend. 
Persons wishing to become a party must 
move to intervene and receive 
intervenor status pursuant to the 
Commission’s regulations (18 CFR 
385.214).

For additional information, contact 
Michael D. Cotleur at (202) 208-1076 or 
James A. Pederson at (202) 208-2158.
Lois D. Cashell,
Secretary.
[FR Doc. 91-23169 Filed 9-25-91; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. RP91-222-000]

CNG Transmission Corp.; Proposed 
Changes in FERC Gas Tariff

September 19,1991.
Take notice that CNG Transportation 

Corporation ("CNG”) on September 13, 
1991, pursuant to section 4 of the 
Natural Gas Act, part 154 and § 2.104 of 
the Commission’s Regulations, Order 
Nos. 500 and 528, as amended, and 
sections 12.9 and 12.10 of the General 
Terms and Conditions of CNG’s FERC 
Gas Tariff, filed the following revised 
tariff sheets to First Revised Volume No. 
1 of CNG’s FERC Gas Tariff:
Twelfth Revised Sheet No. 31 
Sixth Revised Sheet No. 32 
Seventh Revised Sheet No. 34 
Fourth Revised Sheet No. 35 
Third Revised Sheet No. 38 
Fifth Revised Sheet No. 45

CNG requests an October 1,1991, 
effective date for Fifth Revised Sheet 
No. 45. The proposed effective date for 
the remaining tariff sheets is October 14, 
1991.

CNG states that the purposes of this 
filing is to enable CNG to recover 75 
percent of $526,433 in take-or-pay costs 
paid to its producer suppliers, consistent 
with CNG’s settlement in Docket No. 
RP88-217, et al„ as approved by 
Commission order on October 6,1989.

CNG states that copies of the filing 
were served upon CNG’s customers and 
as well as interested parties.

\ny person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests should be filed on or before 
September 26,1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestantS parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell,
Secretary.
[FR Doc. 91-23167 Filed 9-25-91; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP88-227-028]

Paiute Pipeline Co.; Compliance Filing

September 19,1991
Take notice that on September 16, 

1991, Paiute Pipeline Company (Paiute) 
submitted a filing to the Commission 
concerning Paiute’s clearance of its
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Account No. 191 balance following the 
implementation of full conversions by its 
sales customers to firm transportation 
service under a settlement approved by 
the Commission in Docket Nos. RP88- 
227, et al. (Settlement). Paiute states that 
its filing is being submitted pursuant to 
sections 8.2 and 8.3 of the Stipulation 
and Agreement contained in the 
Settlement, and in compliance with the 
Commission's orders approving the 
Settlement.

Paiute states that under the 
Settlement, Paiute’s four firm sales 
customers fully converted their firm 
sales entitlements to firm transportation 
service effective June 1,1991, and that 
Paiute’s sales tariff volume was deemed 
to be cancelled as of that date. Paiute 
further states that sections 8.2 and 8.3 of 
the Stipulation and Agreement 
contained in the Settlement set forth the 
procedures to be followed by Paiute in 
clearing its Account No. 191 following 
the implementation of the conversions. 
According to Paiute, the Commission 
approved these provisions of the 
Settlement subject to a requirement that 
Paiute submit a specific filing 
concerning the clearing of the Account 
No. 191 amounts.

Paiute states that on July 31,1991, it 
estimated that its Account No. 191 
reflected a credit balance of $271,548. 
Paiute indicates that it proceeded on 
that date to make a distribution of the 
credit balance to its four former sales 
customers by means of lump sum 
payments, consistent with the 
provisions of sections 8.2 and 8.3 of the 
Stipulation and Agreement. Paiute 
further states, however, that because 
distribution was made prior to closing 
the account for July 1991 activity, the 
amount that was distributed was an 
estimate of the July 31,1991 account 
balance. Paiute indicates that it has 
since determined that its Account No. 
191, following the distributions to the 
customers, still reflected a credit 
balance of $15,214 as of July 31,1991. 
Paiute states that it intends to distribute 
this remaining amount, along with 
appropriate interest, upon the 
Commission’s approval of its filing.

Paiute requests that the Commission 
approve Paiute’s distribution of its 
Account No. 191 balance as set forth in 
its filing, including the levels of the 
amounts already distributed and the 
level of the remaining amount which 
Paiute proposes to distribute upon 
Commission approval of the filing.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s Rules

of Practice and Procedure 18 CFR 
385.211. All such protests should be filed 
on or before September 26,1991.
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 91-23168 Filed 9-25-91; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. RP91-221-000

Southern Natural Gas Co.; Proposed 
Changes to FERC Gas Tariff

September 19,1991.
Take notice that on September 15, 

1991, Southern Natural Gas Company 
(“Southern") tendered for filing the 
following tariff sheets to its FERC Gas 
Tariff, Sixth Revised Volume No. 1, to be 
effective November 1,1991:
Sixteenth Revised Sheet No. 61 
Second Revised Sheet No. 61.01 
Sixth Revised Sheet No. 61A 
First Revised Sheet No. 61A.01 
Fifteenth Revised Sheet No. 62 
Second Revised Sheet No. 62.01 
Sixth Revised Sheet No. 62A 
First Revised Sheet No. 62A.01 
Eighteenth Revised Sheet No. 63 
Second Revised Sheet No. 63.01 
Ninth Revised Sheet No. 63A 
First Revised Sheet No. 63A.01 
Seventeenth Revised Sheet No. 64 
Second Revised Sheet No. 64.01 
Ninth Revised Sheet No. 64A 
Second Revised Sheet No. 64A.01 
Fifteenth Revised Sheet No. 65 
First Revised Sheet No. 65.01 
Tenth Revised Sheet No. 65A 
First Revised Sheet No. 65A.01 
Eighteenth Revised Sheet No. 66 
Second Revised Sheet No. 66.01 
Eleventh Revised Sheet No. 66A 
Second Revised Sheet No. 66A.01 
Nineteenth Revised Sheet No. 67 
Eleventh Revised Sheet No. 67A 
Ninth Revised Sheet No. 68 
Second Revised Sheet No. 68.01 
Sixth Revised Sheet No. 68A 
First Revised Sheet No. 68A.01 
Eleventh Revised Sheet No. 69 
First Revised Sheet No. 69.01 
Fifth Revised Sheet No. 69A 
First Revised Sheet No. 69A.01 
Eleventh Revised Sheet No. 70 
First Revised Sheet No. 70.01 
Fifth Revised Sheet No. 70A 
First Revised Sheet No. 70A.01 
Eighteenth Revised Sheet No. 71 
Tenth Revised Sheet No. 71A 
Fifteenth Revised Sheet No. 72 
Second Revised Sheet No. 72.01 
Sixth Revised Sheet No. 72A 
First Revised Sheet No. 72A.01 
Fourteenth Revised Sheet No. 73

Second Revised Sheet No. 73.01 
Sixth Revised Sheet No. 73A 
First Revised Sheet No. 73A.01 
Seventeenth Revised Sheet No. 74 
Second Revised Sheet No. 74.01 
Ninth Revised Sheet No. 74A 
First Revised Sheet No. 74A.01 
Sixteenth Revised Sheet No. 75 
Second Revised Sheet No. 75.01 
Ninth Revised Sheet No. 75A 
Second Revised Sheet No. 75A.01 
Fifteenth Revised Sheet No. 76 
First Revised Sheet No. 76.01 
Tenth Revised Sheet No. 76A 
First Revised Sheet No. 76A.01 
Nineteenth Revised Sheet No. 77 
Second Revised Sheet No. 77.01 
Eleventh Revised Sheet No. 77 A 
Second Revised Sheet No. 77A.01 
Nineteenth Revised Sheet No. 78 
Eleventh Revised Sheet No. 78A 
Ninth Revised Sheet No. 79 
Second Revised Sheet No. 79.01 
Sixth Revised Sheet No. 79A 
First Revised Sheet No. 79A.01 
Eleventh Revised Sheet No. 80 
First Revised Sheet No. 80.01 
Fifth Revised Sheet No. 80A 
First Revised Sheet No. 80A.01 
Eleventh Revised Sheet No. 81 
First Revised Sheet No. 81.01 
Fifth Revised Sheet No. 81A 
First Revised Sheet No. 81A.01 
Eighteenth Revised Sheet No. 82 
Tenth Revised Sheet No. 82A 
Third Revised Sheet No. 83

Southern states that the purpose of 
this filing is to update its Index of 
Requirements set forth in Southern’s 
FERC Gas Tariff pursuant to the 
Commission’s directive in its Order 
Denying Rehearing and Granting in Part 
and Denying in Part Clarification issued 
on July 27,1988, in Docket No. RP88-17- 
012. Accordingly, Southern has 
submitted the revised tariff sheets listed 
above and has requested that the 
Commission make these sheets effective 
November 1,1991.

Southern states that copies of the 
filing will be served upon its 
jurisdictional purchasers, shippers and 
interested State commissions.

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions and 
protests should be filed on or before 
September 26,1991. Protests will be 
considered by the Commission in 
determining the parties to the 
proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available
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for public inspection in the public 
reference room.
Lois D. Cash ell,
Secretary.
[FR Doc. 91-231*66 Filed 9-25-91; 8:45 am] 
BILLING CODE «717-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

[FRL-4012-8]

Open Meeting of the Mining Waste 
Policy Dialogue

a gency: Environmental Protection 
Agency.
ACTION: FACA Committee Meeting— 
Mining Waste Policy Dialogue.

SUMMARY: A s required by section 9(a)(2) 
of the Federal Advisory Committee Act 
(Pub. L. 92-463), we are giving notice of 
the next meeting of the Advisory 
Committee on EPA’s mining waste 
policy. The meeting is open to the public 
without advance registration.

The purpose of the meeting is to 
discuss in further detail the issue papers 
being generated by workgroups on the 
issues of enforcement, regulatory 
mechanisms, implementation 
procedures, public participation and 
technical standards.
DATES: The meeting will be held on 
October 22 and 23,1991. On October 22, 
workgroups will meet from 8:30 a.m. to 3 
p.m., the public may observe but not 
comment. The Committee will meet in 
plenary session from 3:30 to 5:30. On 
October 23,1991 the Committee will 
meet in plenary session from 8 a.m. to 12 
p.m. Public comment will be taken at the 
end of each day’s plenary session.

As an advance notice, the Committee 
will meet December 9 and 10 in 
Washington, DC. A location will be 
announced shortly.
a dd r esses: The October meeting will 
be held at the Hotel Park Tucson, 5151 
East Grant Road, Tucson, Arizona.
FOR FURTHER INFORMATION CONTACT: 
Persons needing further information on 
substantive matters being considered by 
the Committee should call Stephen 
Hoffman, Office of Solid Waste, at (703) 
308-8413. Summaries of previous 
meetings will be made available upon 
written request to Patricia Whiting, 
Office of Solid Waste, Environmental 
Protection Agency, 401 M Street, SW., 
(GS-323W), Washington, DC 20460. 
Persons needing further information on 
Committee procedural matters should 
call Deborah Dalton, Consensus and 
Dispute Resolution Programs, at (202) 
260-5495.

Dated: September 20,1991.
Deborah Daltoo,
Designated Federal Official Deputy Director, 
Consensus and Dispute Resolution Programs, 
Off ice of Policy, Planning and Evaluation.
[FR Doc. 91-23221 Filed 9-25-91; 6:45 am] 
BILLING CODE 6560-50-M

[FRL-4011-4]

Proposed Administrative Settlement 
Pursuant to the Comprehensive 
Environmental Response, 
Compensation, and Liability Act, as 
Amended by the Superfund 
Amendments and Reauthorization Act
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice and request for public 
comment.

s u m m a r y : In accordance with section 
122(i) of the Comprehensive 
Environmental Response,
Compensation, and Liability Act of 1980 
(CERCLA), as amended by the 
Superfund Amendments and 
Reauthonzation Act of 1986 (SARA), 
notice is hereby given that a proposed 
administrative cost recovery settlement 
concerning the Resource Services, Inc. 
Superfund site (the Site) in Springfield, 
Missouri was issued by the EPA on May 
2,1991. The settlement resolves an EPA 
claim under section 107 of CERCLA 
against A & H Electric Company of 
Wichita, Kansas (the Settling Party). The 
settlement requires the Settling Party to 
pay response costs in the amount of 
approximately $11,676.00 to the 
Hazardous Substances Superfund.

For thirty (30) days following the date 
of the publication of this Notice, the 
Agency will accept written comments 
relating to the settlement. The Agency’s 
response to any comments received will 
be available for public inspection at the 
EPA Region VII Office, located at 726 
Minnesota Avenue in Kansas City, 
Kansas 66101, and at the local 
repository for site information: Deborah 
Anderson, Assistant City Clerk, City 
Offices, City of Springfield, 830 
Booneville Avenue, Springfield, Missouri 
65802.
DATES: Comments must be submitted on 
or before October 28,1991.
ADDRESSES: Comments on the proposed 
settlement should reference the 
Resource Services Superfund Site, 
Springfield, Missouri, and EPA Docket 
No. VII-91-F-0017, and should be 
addressed to Ms. Cobbs at the above 
address. The proposed settlement and 
additional background information 
relating to the settlement are available 
for public inspection during weekday

business hours at the EPA Region VII 
office at 726 Minnesota Avenue in 
Kansas City, Kansas 66101. A copy of 
the proposed settlement may be 
obtained from Venessa Cobbs, Regional 
Docket Clerk, EPA Region VIL 726 
Minnesota Avenue, Kansas City, Kansas 
66101, telephone number (913) 551-7477.
FOR FURTHER INFORMATION CONTACT: 
Ms. Anne Rowland, Assistant Regional 
Counsel, EPA Region VIL Office of 
Regional Counsel, 726 Minnesota 
Avenue, Kansas City, Kansas 66101, 
telephone number (913) 551-7279.

Dated: September 4,1991.
David A. Wagoner,
Director, Waste Management Division, US. 
EPA Region VII.
[FR Doc. 91-23216 Filed 9-25-91; 8:45 am] 
BILLING CODE 6560-50-M

[OPTS-400058; FRL-3939-1]

Notice Regarding Revisions to Toxic 
Chemical Release Inventory Reporting 
Forms under Section 3t3 off the 
Emergency Planning and Community 
Right-to-Know Act of 1986

AGENCY: Environmental Protection 
Agency (EPA or Agency).
ACTION: Notice.

SUMMARY: This notice informs the public 
of EPA’s administering of the data 
management aspects of the Toxic 
Release Inventory (TRI) program which 
was established pursuant to section 313 
of the Emergency Planning and 
Community-Right-to-Know Act 
(EPCRA), 42 U.S.C. 11001,11023, also 
known as the Superfund Amendments 
and Reauthorization Act of 1986 (SARA) 
or Title III. First, interested parties are 
given notice that the Agency must 
receive voluntary revisions to Toxic 
Chemical Release Inventory Reporting 
Forms (Form R or report) from facilities 
on or before November 30th, in order for 
the revisions to be included in the initial 
annual release of TRI. This notice is 
effective beginning November 30,1991* 
and continuing in each year thereafter. 
Also, notice is given that certain types 
of data which are identified in this 
notice should not be revised.
FOR FURTHER INFORMATION CONTACT: 
Emergency Planning and Community 
Right-to-Know Information Hotline, 
Environmental Protection Agency, Mail 
Stop OS-120, 401 M St., SW., 
Washington, DC 20460, Toll free: 800- 
535-0202.
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SUPPLEMENTARY INFORMATION:
I. Background

Pursuant to section 313 of EPCRA and 
the Toxic Chemical Release Reporting: 
Community Right-to-Know Rule, 40 CFR 
part 372, covered facilities legally are 
required to submit annually by July 1, to 
EPA and to the State, complete and 
accurate Form R reports. Form Rs must 
contain estimated releases into the 
environment of certain listed toxic 
chemicals which were manufactured, 
processed, or used by the facility during 
the previous calendar year. The data 
reported by each July 1 are processed by 
EPA into a national Toxic Release 
Inventory computer data base and are 
first made available to the public during 
the following year. EPA disseminates 
the data to the public through the 
National Library of Medicine’s TOXNET 
system, as well as by other formats such 
as CD-Rom, microfiche, computer 
diskette, computer tape, and a hardcopy 
national report. Each year the Agency 
processes over 80,000 Form Rs.

Since the inception of reporting under 
TRI, EPA has continuously received 
voluntary submissions from facilities of 
revisions to the data reported on Form 
Rs which they have filed with the 
Agency. Facilities have revised and 
continue to revise all types of data 
reported on Form Rs filed for all years of 
required reporting. Revisions have been 
made to both latest year reports and 
prior year reports. The number of 
revisions and the amount of data 
revised have steadily increased with the 
passage of each new reporting deadline. 
During the period December 15,1989 to 
July 11,1991, EPA received revisions to 
more than an estimated 6,400 reports 
covering reporting year 1988. During the 
period June 8,1990 to July 11,1991, EPA 
received revisions to more than an 
estimated 4,400 Form R reports covering 
reporting year 1989 and 2,100 reports 
covering reporting year 1987.

Pursuant to EPCRA section 313, 
facilities are legally required to submit 
complete and accurate Form Rs on or 
before July 1st and, therefore, the 
Agency has no legal obligation to accept 
or enter any revisions which are 
submitted. Nevertheless, the Agency has 
received and processed revisions to 
Form Rs in order to provide the public 
with presumably more accurate TRI 
data, and to account for companies’ 
increased knowledge of the reporting 
requirements. As a result, EPA has had 
to dedicate additional time and 
resources to process revised data, while 
continuing to devote the time and the 
resources needed to process and 
disseminate the initially reported Form 
R data. The additional time and 
resources occupied in processing the

rge volume of revisions have 
hampered the Agency’s ability to 
speedily process and disseminate the 
TRI data from latest year reports. In 
order to reduce delays, the Agency is 
setting a time-frame during which 
revisions should be submitted in order 
for the revisions to appear in the initial 
annual release of TRI data.

Also, the Agency has identified 
certain kinds of changes to prior year 
reports that facilities should not submit 
to EPA. If submitted, these revisions will 
not be processed by the Agency. These 
data changes do not provide the public 
with useful information: therefore, this 
notice aims to reduce the volume of 
unnecessary revisions, facilitate timely 
public access to TRI data, save Agency 
resources, and reduce needless efforts 
by submitters. Further, facilities are 
reminded of their obligation to submit 
one timely, accurate, and complete Form 
R report annually for each chemical, and 
that penalties may be assessed for 
incorrect or inaccurate reporting.
Finally, facilities are instructed on the 
steps to follow to submit a revision.

II. Definition of Terms

The meanings of terms, as those terms 
are used in this notice, are set forth in 
the definitions below.

Revision to report: any type of 
voluntarily submitted change or 
correction to data reported on a 
previously filed Form R, regardless of 
the reason for the data correction or the 
data change.

Correction to report: a revision to a 
Form R report that corrects data that 
was incorrect or inaccurate.

Change to report: a revision to a Form 
R report that proposes to update data 
that was accurately reported, and that 
has changed since the time the initial 
report was submitted (e.g., name of 
technical contact).

Latest year report: a Form R report 
which covers the most recent full 
reporting year that has passed. For 
example, during 1991, latest year reports 
are reports that cover reporting year 
1990, and which were due by July 1,1991 
(see Table 1). The group of reports 
which are called latest year reports will 
change from year-to-year. For example, 
during 1992, latest year reports will 
become the reports which cover 
reporting year 1991, and which are due 
by July 1,1992 (see Table 2).

Latest year data: data reported on 
latest year reports.

Prior year report: a Form R report 
which covers any reporting year that 
occurred prior to the latest reporting 
year. All reports that were required to 
have been filed with EPA, and that are 
not the latest year reports are prior year

reports. For example, during 1991, prior 
year reports include: Reports covering 
reporting year 1989 which were due July 
1,1990; reports covering reporting year 
1988 which were due July 1,1989, and; 
reports covering reporting year 1987 
which were due July 1,1988 (see Table
1) . As each year passes, prior year 
reports will be expanded to include data 
covering an additional reporting year. 
For example, during 1992, prior year 
reports will be expanded to include 
reports covering the reporting year 1990 
which were due by July 1,1991 (see 
Table 2).

Prior year data: data reported on prior 
year reports.

Current year report: a Form R report 
which will cover the current reporting 
year, and which is required to be filed 
next year. For example, during 1991, 
current year reports are the reports 
covering reporting year 1991 which are 
due by July 1,1992 (see Table 1). The 
group of reports called current year 
reports will change from one year to the 
next. For example, during 1992, current 
year reports will become the reports 
which will cover reporting year 1992 
which are due by July 1,1993 (see Table
2) .

Current year data: data reported on 
current year reports.

Table I.—Categorizing Reports 
During 1991

Report Type Reporting Year 
Covered Date Due

Prior year 1989 July 1, 1990
report

1988 July 1, 1989
1987 July 1, 1988

Latest year 1990 July 1, 1991
report

Current year 1991 July 1, 1992
report

Table 2.—-Categorizing Reports
During 1992

Report Type Reporting Year 
Covered Date Due

Prior year 1990 July 1, 1991
report

1989 July 1, 1990
1988 July 1, 1989
1987 July 1, 1988

Latest year 1991 July 1. 1992
report

Current year 1992 July 1, 1993
report

III. Deadline for the Submission of 
Revisions to Form R Reports

A revision to a report should be 
submitted as soon as a facility becomes 
aware that a correction or a change to a
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previously submitted Form R is 
necessary. However, revisions to Form 
R reports must be received by EPA no 
later than November 30th each year in 
order for the revised data to be publicly 
disclosed at the time that latest year 
data are first annually released to the 
public. Each year, EPA releases a new 
set of the latest year data which are 
reported on Form Rs filed by the 
previous July. The latest year data are 
made available in TOXNET as well as 
in all other formats. When the initial 
release of the latest year data occurs, 
the Agency also releases a revised set of 
data for each of the previous reporting 
years. Revised data for prior years are 
made available in TOXNET, CD-Rom, 
computer tape, and the national report. 
The November 30th revision deadline 
will apply to revisions to any report 
already submitted to EPA, regardless of 
the reporting year covered by the report. 
EPA must receive revisions by 
November 30 each year in order to 
disclose revised data for either latest 
year reports or prior year reports when 
the latest year data are first released to 
the public. The November 30th revisions 
deadline is effective beginning 
November 30,1991, and continuing in 
each year thereafter.

Revisions to either latest year or prior 
year reports received by the Agency 
after November 30 each year, cannot be 
expected to be incorporated in the initial 
annual release of the latest year data. 
Revisions to latest year reports which 
are not included in the initial release of 
latest year data will not be disseminated 
to the public in microfiche or computer 
diskette. Revisions to latest year reports 
or to prior year reports that do not make 
it into the initial data release will only 
be disclosed to the public periodically 
thereafter in TOXNET, (not more 
frequently than quarterly) until the next 
annual data release occurs. Further, late 
revisions to latest year or to prior year 
reports will not be available for another 
year in CD-Rom, computer tape, or in 
the national report, because these data 
sources are only updated and released 
once a year after the annual release 
occurs.

As an example, revisions to 1990 
reports which are received by EPA by 
November 30,1991, will be processed 
and publicly released in TOXNET and 
all other data formats in 1992 when 
latest year data covering reporting year 
1990 are publicly released (see Table 3). 
Also, revisions to prior year reports 
covering 1987,1988 or 1989, which are 
received by EPA by November 30,1991, 
will be processed and publicly released 
during 1992 in TOXNET. CD-Rom, 
computer tape, and in the national

report when 1990 data are released (see 
Table 3). However, revisions to reports 
covering 1990 or any prior year which 
are received after November 30,1991 
and by November 30,1992, will only be 
available periodically in TOXNET (not 
more often than quarterly) following the 
1992 annual release of 1990 data (see 
Table 4). Further, these later revisions 
will not be released in CD-Rom, 
computer tape, or factored into the 
national report until these data sources 
are updated sometime after the next 
annual release occurs in 1993 of 1991 
data (see Table 4). Finally, revisions to 
1990 reports which are not received until 
after November 30,1991, will not be 
disseminated to the public in microfiche 
or computer diskette (see Table 4).

Table 3.—Public Availability of Re
vised Data for 1990 and Prior 
Years Received by EPA on or Be
fore November 30,1991

Source Time Initially Available

TOXNET 1992 initial release of 
1990 and prior year 
data

CD-ROM 1992 issue of 1990 and 
prior year data

Computer tape 1992 issue of 1990 and 
prior year data

National Report 1992 report for 1990 
and prior year data

Microfiche 1992 issue of 1990 data 
only

Computer diskette 1992 issue of 1990 data 
only

Table 4.—Public Availability of Re-
vised Data for 1990 and Prior
Years Received By EPA After No-
VEMBER 30, 1991 
30,1992

and By November

Source Time Initially Available

TOXNET Periodically following 
1992 initial release of 
1990 data

CD-ROM Included in 1993 issue 
of 1991 data

Computer tape Included in 1993 issue 
of 1991 data

National Report Included in 1993 report 
of 1991 data

Microfiche never revised
Computer diskette never revised

Facilities that seek to revise their 
reports are strongly encouraged to 
submit their revisions prior to November 
30 each year in order to ensure that their 
revised data are readily accessible to 
the public in all formats by which TRI 
data are publicly disseminated.

IV. Facilities Should Not Submit 
Revisions Based Upon Changes to 
Certain Types of Data in Prior Year 
Reports

Facilities have been revising 10 
different types of data in prior year 
reports to account for changes that have 
occurred since the time those reports 
were filed. EPA believes that these 
revisions are unnecessary. The data that 
are being revised are purported to have 
been correctly reported in the initial 
Form R submissions, and are being 
changed only for the purpose of 
updating the information. Since updating 
these types of data for prior year reports 
does not provide the public with useful 
information, EPA has decided not to 
process the revisions. Therefore, 
facilities should not revise their prior 
year reports to change the 10 types of 
data identified below to reflect changes 
which have transpired since the reports 
were filed. Instead, changes to these 
data should be either reported in the 
Form R covering the time period during 
which the change occurred or should be 
submitted as a revision only to the most 
recent report, depending on the type of 
data that have changed.

However, if any of the 10 types of 
data identified below were reported 
incorrectly in prior year reports, 
facilities should correct the data by 
filing a revision to their prior year 
reports.

The following types of data generally 
should not be revised for prior year 
reports if the change occurred after the 
report was filed:

(1) Name of certifying official.
(2) Facility name.
(3) Facility address.
(4) Zip code.
(5) Dun Bradstreet Number.
(6) Parent company name.
(7) Technical contact name.
(8) Technical contact telephone 

number.
(9) Public contact name.
(10) Public contact telephone number.
Changes to data identified in (1)

through (6) above, should be reported in 
the Form R covering the calendar year 
during which the change occurred. 
Changes to data identified in (7) through 
(10) above, should be submitted as 
revisions to latest year reports or if none 
have been filed, then to only the most 
recent prior year reports.

Revisions should never be submitted 
for latest year and prior year reports 
when there has been a change to: (1) 
Name of certifying official: (2) facility 
name; (3) facility address: (4) zip code; 
(5) Dun and Bradstreet number, and; (6) 
parent company name. Instead, changes
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to this data should be submitted in the 
report which covers the calendar year 
during which the data change occurred. 
The first opportunity to report changes 
to this information will be in the current 
year report.

As an example, a facility reports a 
correct zip code in four Form R reports 
covering reporting year 1987, reporting 
year 1988, reporting year 1989, and 
reporting year 1990. During calendar 
year 1991 the zip code changes for the 
same facility location. The facility 
should not revise the zip code in its four 
earlier reports covering the reporting 
years 1987,1988,1989, or 1990, to reflect 
the new zip code. Instead, the facility 
should only report the new zip code in 
the report covering the calendar year 
during which the change in the zip code 
occurred. In this example, the facility 
should report the new zip code in the 
current year report covering calendar 
year 1991 which will be filed by July 1, 
1992.

Whenever there has been a change to: 
technical contact name; technical 
contact telephone: number; public 
contact name, or public contact 
telephone number revisions should 
immediately be submitted for only the 
most recently filed reports. The most 
recently filed report will either be a 
latest year report or if a latest year 
report has not yet been submitted, then 
the most recent prior year report. In 
general, prior year reports should never 
be revised to reflect changes to either 
the technical or the public contact data; 
except that, in the absence of a latest 
year report the most recent prior year 
report should be revised.

As an example, a facility has reported 
the same public contact name in a latest 
year report filed July 1,1991, which 
covers reporting year 1990, and in prior 
year reports which cover reporting year 
1989, and reporting year 1988. The name 
of the public contact changes during 
1991 after the July submission of the 
latest year 1990 report. The facility 
should immediately revise the latest 
year 1990 report, and should not revise 
any of the prior year reports. If instead, 
the public contact name changed during 
1991 before the July submission of the 
latest year 1990 report was made, then 
the facility should revise only the prior 
year 1989 report. Since the latest year 
report has not yet been filed, the 1989 
report would be the most recent prior 
year submission. However, the facility 
should not revise any preceding prior 
year reports such as the one covering 
reporting year 1988. The facility should 
also submit the new contact name in the 
next report covering reporting year 1991 
which will be filed by July 1,1992.

V. Form R Errors May Result in Agency 
Enforcement and Penalties

Facilities are reminded that there is a 
legal obligation to file an accurate and 
complete Form R report for each 

, chemical by July 1 each year. EPA may 
take enforcement action and assess civil 
administrative penalties regarding 
corrections to errors in Form R reports 
that are not changes based on 
previously unavailable information or 
procedures which improve the accuracy 
of the data initially reported. The kinds 
of errors which may result in 
enforcement and in penalties include but 
are not limited to the following: (1)
Errors caused by not using the most 
readily available information, for 
example, not using monitoring data 
collected for compliance with other 
regulations in calculating releases; (2) 
omitting a major source of emissions; (3) 
a mathematical or transcription or 
typographical error which seriously 
compromises the accuracy of the 
information, and; (4) other errors which 
seriously effect the utility of the data, 
particularly errors in release reporting 
for which the facility has no records 
showing the derivation of the release 
calculation, and cannot provide a 
sufficient explanation of the report. EPA 
believes that errors in reporting which 
can result in enforcement and penalties 
can be avoided by using a minimal level 
of prudence and due diligence in 
completing the Form R including, 
following the Reporting Instructions 
accompanying the Form R on emissions 
estimation techniques, and checking for 
typographical and mathematical errors 
in release reporting.

Generally, an enforcement action may 
not be taken regarding changes to 
reports that reflect improved 
information or improved procedures that 
were not available when the facility was 
completing its initial report. Thus, a 
facility may seek to change its Form R 
chemical release data if it becomes 
aware of improved information or 
improved procedures for calculating 
chemical releases which were not 
available to the facility at the time that 
its initial report was submitted;

Further, falsifying information 
submitted to the United States 
Government is a criminal offense under 
18 U.S.C. section 1001. Facilities should 
use care when completing their initial 
Form R report to ensure that their initial 
submission is accurate and complete.
VI. Instructions for Submitting Revisions 
to Form R Reports

Failure to follow the instructions 
below when submitting revisions may 
result in processing delays which may

prevent revisions that are received by 
November 30th from being included in 
the next yearly release of TRI. Revisions 
that are not submitted in accordance 
with the instructions below will not be 
processed by EPA until deficiencies are 
resolved through Agency contact with 
the submitter or resubmission of the 
revision by the facility. Also, failure to 
follow these instructions when 
submitting a revision may result in 
duplicative chemical report data 
pertaining to your facility in TRI, and 
identification of revisions as untimely 
initial reports.

A facility must revise a report by 
submitting a copy of the original Form R 
report which is marked as follows. The 
term "VOLUNTARY REVISION” and 
the Document Control Number (DCN), if 
available, must be entered in the space 
on the Form marked “This space is for 
your optional use.” This information 
must be entered on each page of the 
copied report in the optional use space. 
Next, corrections to data must be clearly 
made, preferably in red ink. Then, the 
revised report must be resigned and 
redated in the certification statement on 
page 1.

EPA will not accept revisions to data 
submitted in magnetic media format. All 
revisions must be filed with EPA using a 
hard copy Form R report. If a facility 
wishes to revise data which were 
reported initially in magnetic media 
format, the facility must submit its 
revised data on a hardcopy Form R 
report.

Once completed, the entire revised 
Form R report must be sent to both EPA 
and to the appropriate State agency or 
the designated official of an Indian tribe.

A revision that is sent to EPA by mail 
must be addressed as follows: EPCRA 
Reporting Center, P.O. Box 23779, 
Washington, DC 20026-3779, Attn: Toxic 
Chemical Release Inventory Revision.

A revision that is hand-delivered or 
sent by certified mail to EPA must be 
addressed as follows: EPCRA Reporting 
Center, 470 L’Enfant Plaza Center, SW., 
suite 7103, Washington, DC 20024, Attn: 
Toxic Chemical Release Inventory 
Revision.

In addition, your facility must send a 
copy of the revised report to: The State 
in which the facility is located (“State” 
refers to: State of the U.S., the District of 
Columbia, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the U.S. 
Virgin Islands, the Northern Mariana 
Islands, and any other territory or 
possession over which the U.S. has 
jurisdiction). Refer to Appendix G in the 
latest Toxic Release Inventory Reporting 
Package for the appropriate State 
address for your submission.
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If your facility is located on Indian 
land: Send a copy of the revision to the 
Chief Executive Officer of the applicable 
Indian tribe. Some tribes have entered 
into a cooperative agreement With the 
State, in which case, revisions to Form R 
submissions should be sent to the entity 
designated in the cooperative 
agreement.

Dated: September 20,1991.
Victor }. Kiinm,
Acting Assistant Administrator for Pesticides 
and Toxic Substances.
[FR Doc. 91-23217 Filed 9-25-91; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL DEPOSIT INSURANCE 
CORPORATION

Information Collection Submitted to 
OMB for Review
AGENCY: Federal Deposit Insurance 
Corporation.
a c tio n : Notice of information collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1980.

s u m m a r y : In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. chapter 
35), the FDIC hereby gives notice that it 
has submitted to the Office of 
Management and Budget a request for 
OMB review of the information 
collection system described below.

Type of Review: Revision of a 
currently approved collection.

Title: Appraisal standards.
Form Number: None.
OMB Number: 3064-0103.
Expiration Date o f OMB Clearance: 

April 30,1993.
Frequency o f Response: 

Recordkeeping, on occasion.
Number o f Respondents: 7,751.
Number of Responses p er 

Respondent: 50.85.
Total Annual Responses: 394,169.

A verage Number o f Hours p er 
Response: 0.417.

Total Annual Burden Hours: 164,237.
OMB Reviewer: Gary Waxman, (202) 

395-7340, Office of Management and 
Budget, Paperwork Reduction Project 
(3064-0025), Washington, DC 20503.

FDIC Contact: Steven F. Hanft, (202) 
898-3907, Office of the Executive 
Secretary, room F—400, Federal Deposit 
Insurance Corporation, 55017th Street 
NW., Washington, DC 20429.

Comments: Comments on this 
collection of information are welcome 
and should be subi litted before 
November 25,1991. 
add r esses : A copy of the submission 
may be obtained by calling or writing

the FDIC contact listed above. 
Comments regarding the submission 
should be addressed to both the OMB 
reviewer and the FDIC contact listed 
above.
su p p le m e n ta r y  in f o r m a t io n : Section 
1110 of the Financial Institutions 
Reform, Recovery, and Enforcement Act 
of 1989 (“FIRREA”) mandates that the 
Federal financial institutions regulatory 
agencies and the Resolution Trust 
Corporation establish appropriate 
standards for the performance of real 
estate appraisals in connection with 
federally related transactions under the 
jurisdiction of each agency. This 
proposal would raise the dollar 
threshold of transactions requiring an 
appraisal from $50,000 to $100,000, and 
would permit regulated institutions to 
use appraisals prepared for loans 
insured or guaranteed by a federal 
agency if the appraisal conforms to the 
requirements of the federal insurer or 
guarantor.

Dated: September 20,1991.
Federal Deposit'Insurance Corporation. 
Hoyle L. Robinson,
Executive Secretary.

[FR Doc. 91-23201 Filed 9-25-91; 8:45 am] 
BILLING CODE 6714-01-M

FEDERAL MARITIME COMMISSION

Security for the Protection of the 
Public Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on 
.Voyages; Issuance of Certificate 
(Casualty)

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on Voyages 
pursuant to the provisions of section 2, 
Public Law 89-777 (46 U.S.C. 817(d)) and 
the Federal Maritime Commission’s 
implementing regulations at 46 CFR part 
540, as amended:
Carnival Cruise Lines Incorporated, 3655 

NW 87th Avenue, Miami, FL 33178- 
2428.

Vessel: SENSATION.

Dated: September 20,1991. 
joseph C. Polking,
Secretary.

[FR Doc. 91-23191 Filed 9-25-91; 8:45 am] 
BILLING CODE 6730-01-M

Security for the Protection of the 
Public Indemnification of Passengers 
for Nonperformance of 
Transportation; Issuance of Certificate 
(Performance)

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility for 
Indemnification of Passengers for 
Nonperformance of Transportation 
pursuant to the provisions of section 3, 
Public Law 89-777 (46 U.S.C. 817(e)) and 
the Federal Maritime Commission’s 
implementing regulations at 46 CFR part 
540, as amended:
Carnival Cruise Lines Incorporated, 3655 

NW 87th Avenue, Miami, FL 33178- 
2428.

Vessel: SENSATION.
Dated: September 20,1991.

Joseph C. Polking,
Secretary.
[FR Doc. 91-23192 Filed 9-25-91; 8:45 am] 
BILLING CODE 6730-01-M

GENERAL SERVICES 
ADMINISTRATION

Information Resources Management 
Service; Federal Telecommunications 
Standards
ACTION: Notice of adoption of standard.

SUMMARY: The purpose of this notice is 
to announce the adoption of a Federal 
Telecommunications Standard (FED- 
STD). FED-STD 1002A, 
“Telecommunications: Time and 
Frequency Information in 
Telecommunications Systems” is 
approved by the General Services 
Administration and will be published. 
FOR FURTHER INFORMATION CONTACT:
Mr. Dennis Bodson, Office of 
Technology and Standards, National 
Communications System, telephone 
(703) 692-2124.
SUPPLEMENTARY INFORMATION: 1. The 
General Services Administration (GSA) 
is responsible, under the provisions of 
the Federal Property and Administrative 
Services Act of 1949, as amended, for 
the Federal Standardization Program.
On August 14,1972, the Administrator of 
GSA designated the National 
Communications System (NCS) as the 
responsible agent for the development of 
telecommunications standards for NCS 
interoperability and the non-computer 
communication interface.

2. On August 6,1990, a notice was 
published in the Federal Register (55 FR 
31910) that a proposed Federal 
Telecommunications Standard FED- 
STD 1002 entitled “Telecommunications.
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Time and Frequency Information in 
Telecommunications Systems’* was 
being amended for Federal use.

3. The justification package as 
approved by the Director, Office of 
Science and Technology Policy (OSTP), 
Executive Office of the President was 
presented to GSA by NCS with a 
recommendation for adoption of the 
standard. These data are a part of the 
public record and are available for 
inspection and copying at the Office of 
Technology and Standards, National 
Communications System, Washington, 
DC 20305-2010.

4. Interested parties may purchase the 
standard from GSA, acting as agent for 
the Superintendent of Documents. 
Copies are for sale at the GSA 
Specifications Unit (WFSIS), room 6039, 
7th and D streets, SW. Washington, DC 
20407; telephone (202) 708-9205.

Dated: September 3,1991.
Thomas J. Buckholtz,
Commissioner, Information Resources 
Management Service.
[FR Doc. 91-23155 Filed 9-25-91; 8:45 am]
BILLING CODE 6850-25-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Centers for Disease Control
[Announcement Number 176}

STD Professional Education for 
Initiatives to Evaluate Current Versus 
Enhanced HIV Counseling
Introduction

The Centers for Disease Control 
(CDC), the nation’s prevention agency, 
announces the availability of 
cooperative agreement funds for a two- 
phased project to compare and evaluate 
two models of human immunodeficiency 
virus (HIV) counseling and testing. The 
models to be compared and evaluated 
are the current approach to counseling 
(i.e., a single session pretest and usually 
a single session posttest) and an 
enhanced model, the protocol for which 
will be determined during the first phase 
of the project.

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objective of Healthy People 2000, a PHS- 
led national activity to reduce morbidity 
and mortality and improve the quality of 
life. This announcement is related to the 
priority areas of Human 
Immunodeficiency Virus (HTV) Infection 
and Clinica* Prevention Services. (For 
ordering a copy of Health People 2000, 
see the section w h e r e  t o  o b ta in  
ADDITIONAL INFORMATION.

Authority
This program is authorized under the 

Public Health Service Act, Sections 
301(a) [42 U.S.C. 241(a)], as amended; 
317(k) [42 U.S.C. 247b(k)], as amended; 
and 318(b), [42 U.S.C. 247c(b)], as 
amended.

Eligible Applicants
Due to: (1) The requirement to operate 

a “model” sexually transmitted diseases 
(STD) clinic according to published CDC 
standards; (2) the need for formal 
linkages with a university school of 
medicine offering access to a wide range 
of research expertise; (3) the 
adaptability necessary for smoothly 
balancing patient service demands with 
potentially disruptive training 
obligations; and (4) in many instances, 
recognized experience in effectively 
integrating research activities into a 
busy schedule of client services and 
clinical training, eligibility is limited to 
the current recipients of Sexually 
Transmitted Diseases Prevention/ 
Training (STD P/T) Centers (Baltimore, 
Maryland; Birmingham, Alabama; 
Chicago, Illinois; Cincinnati, Ohio; 
Dallas, Texas; Denver, Colorado; Long 
Beach, California; Newark, New Jersey; 
San Francisco, California; San Juan, 
Puerto Rico; an Seattle, Washington.)
Availability of Funds

Approximately $2,400,000 will be 
available in fiscal year 1991 to fund one 
to five cooperative agreements for a 4- 
year project period. Awards will range 
from $400,000 to $560,000 with an 
average award of $480,000. Funds are 
expected to be awarded on or about 
September 30,1991. Future year support 
is dependent upon the availability of 
funds arid the successful performance of 
required study activities.

Requests for direct assistance fi.e., “in 
lieu of cash”) for personnel, supplies 
and other forms of direct assistance will 
be considered.
Use of Funds

Funds may be used to support 
personnel, the orientation and travel of 
such personnel, to lease operating space, 
to equip operating space through lease 
or purchase as dictated by efficiency 
and economics, and to purchase 
supplies and services directly related to 
planning, organizing, and conducting the 
study. Where it will enhance initiation 
and operation of the study, applicants 
may contract with agencies, 
organizations, or individuals for 
personnel services, space, or to meet 
any combination of needs.

Funds shall not be used for the 
purchase and ownership of space. Funds 
shall not be used for the renovation of

existing or rented space unless 
specifically approved.

Purpose

The purpose of this study is to 
increase the efficacy of HIV counseling 
and testing. Social science theory and 
research in other health prevention 
behaviors provide a firm basis for the 
hypothesis that a counseling model that 
goes beyond an information-based, 
single pre- and post-test counseling 
session will be more effective in 
initiating and sustaining behavior 
change.

Program Requirements

Enhancements to counseling will be 
identified and tested during the pilot 
phase, or Phase I, of this study, and may 
include the following: Multiple 
counseling sessions; group sessions; 
skills training; peer-led counseling; and 
computer-assisted counseling. Phase I 
will also be a period for observing 
current single session counseling to 
identify what should be standardized for 
Phase II operations, which is the 
experimental phase.

Phase I of the study will last 12 
months from the date of award. The 
recipients selected will have major input 
in identifying the appropriate 
interventions to test in Phase I. In Phase 
I, the number of subjects needed will 
depend upon the interventions being 
tested; but time constraints in this phase 
make it somewhat improbable that 
recipients will be able to involve more 
than approximately 200 persons each.

Based on the findings of Phase I, a 
single enhanced intervention will be 
designed and implemented by all 
recipients in Phase II. As with Phase I, 
recipients will have a major role in 
determining the selection of that single 
intervention. The comparison in Phase II 
will be with current counseling which 
will be standardized across all of the 
study recipients in a randomized clinical 
trial. The trial will measure differences 
in reinfection with specific STDs and 
specific behavioral markers between the 
two randomized arms of the study.
Phase II will consist of three one-year 
budget periods (years 02, 03 and 04) 
which involves subject enrollment in 
year 2 and follow-up in years 3 and 4. In 
Phase II, each recipient will need to 
enroll approximately 1,000 subjects, 500 
in each of the two intervention groups. 
Both phases will involve periodic testing 
for biological and behavioral markers 
and will thus require the follow-up of 
participants.

Persons who turn out to be 
seropositive for HIV also will have been 
randomly assigned to the two
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intervention groups. It is recognized, 
however, that the scope of services 
provided to seropositive persons 
following post-test counseling is 
currently expanding far beyond what is 
made available to seronegative 
individuals. Ethics require assurance 
that HIV seropositive patients assigned 
to the “current counseling” group 
receive all psychosocial counseling and 
support services to which they would 
otherwise be referred. Documentation of 
the services they receive will be 
necessary to help in analyzing any 
behavioral differences from HIV 
seropositive persons in the study’s 
“enhanced counseling” group.

The study should be conducted at a 
location(s) convenient to the majority of 
the study participants. Since the 
enrollment of study subjects will occur 
in the clinic, dedicated space there or 
very close by will be essential. Current 
counseling and testing activities will 
continue to occur in the clinic and 
should not require additional space. 
Office space for staff to conduct the 
study’s enhanced counseling activities 
does not need to be in the clinic.

In addition, to effectively carry out 
this study, applicants must make a 
commitment to designate at least one 
room in the clinic and/or immediately 
adjacent to it dedicated to study 
enrollment. Immediately adjacent means 
within a reasonable walk of the clinic 
area. Preferably, this should be in the 
same building, but may be next door or 
across the street such that a participant 
could be chaperoned to reach it and 
reaching it would not require 
transportation.

In conducting activities to achieve the 
purpose of this program, the recipient 
shall be responsible for conducting 
activities under A., and CDC will be 
responsible for conducting activities 
under B.:

A. Recipient Activities

1. Collaborate With CDC on Defining 
and Initiating Phase I  Activities

Shorty after award, recipients will 
meet with CDC to help describe 
potential interventions for Phase I. The 
recipient and CDC will collaborate to 
determine the intervention to be tested 
during Phase 1. Recipients will develop 
their programs beginning September 30, 
1991 through December 31,1991, and 
begin actual operations on or before 
January 1,1992.

2. Maintain Liaison With Involved State 
and Local Programs

Study management staff will maintain 
close liaison with the project area level 
and local-level STD and HIV prevention

programs to ensure a minimal disruption 
to their service activities. Since the 
present STD or HIV prevention program 
staff who perform HIV pre- and post-test 
counseling will play a key role during 
the Study by providing a standardized 
version of this counseling for study 
subjects, maintaining a smooth working 
relationship with these programs will be 
essential. Study management will also 
need to work with the STD P/T Center 
Coordinator to ensure that the study is 
conducted in harmony with the STD P/T  
Center to avoid disruptions to its basic 
STD and HIV training mission.

3. Collaborate with CDC Through Phase 
I  into Phase II

Recipient study management staff will 
work closely with CDC during Phase I. 
Collaboration will begin on the 
approaches to enhanced counseling that 
will be incorporated into a common 
protocol for Phase II and on the 
composition of current counseling 
activity with which it will be compared. 
Collaboration with CDC will also occur 
in producing a Phase II evaluation plan 
which will measure biological and 
behavioral components. The biological 
component will measure the differences 
in reinfection with specific STDs. The 
behavioral component will measure 
changes in sexual behaviors (for 
example, condom use), health care 
behaviors, drug/alcohol use, intentions 
to use condoms, and in attitudes and 
beliefs related to HIV and sexual 
behaviors. Recipient study management 
staff will work closely with CDC in the 
transition between Phases I and II to 
minimize the disruption to staffing and 
activity patterns of the study that will 
result from a shift in emphasis.

4. Conduct Phase II Activities

Recipients will recruit, enroll, and 
follow a large number of subjects from 
the following populations: injecting drug 
users: women; adolescents; racial and 
ethnic minorities; and men who have 
sex with men.

5. Communicate and Collaborate on 
Publication o f Results

Recipient study management staff 
must maintain frequent communications 
with CDC. Each recipient will be 
required to submit a description of 
progress and activities of the study in a 
quarterly narrative report. In addition, 
study staff will work closely with CDC 
to develop one or more multi-center 
articles for peer-reviewed journals on 
the findings of the study.

6. Analyze Study Data and Coordinate 
Publication

Recipients will analyze data gathered 
over the course of the study and, in 
collaboration with CDC, develop one or 
more papers for publication describing 
Phase II results.

B. CDC Activities

1. Provide Coordination

In collaboration with the recipients, 
determine the specific enhanced 
counseling activities to be assigned for 
testing in each phase of the study and 
the composition of “current counseling” 
to be used during Phase II. Shortly after 
award, CDC will collaborate with 
recipients to describe potential 
interventions of Phase I and to negotiate 
with each recipient about the 
intervention it will test during that 
phase. Determine individual recipient 
activities and design the protocol to be 
used by all recipients in Phase II.

2. Provide Scientific Expertise

CDC staff will provide current 
scientific information relevant to the 
interventions to be tested in Phase I and 
the single intervention to be developed 
for Phase II. CDC personnel will also 
work closely with recipients to ensure 
that the study benefits from the 
soundest possible application of 
principles for scientific research.

Review and Evaluation Criteria

Each application will be reviewed and 
evaluated individually according to the 
following criteria;

A. The capacity to begin Phase I 
operations on or before January 1,1992, 
or:

1. The capacity to promptly bring on 
staff for implementing the evaluation 
initiative; and (15 Points)

2. The capacity to identify and obtain, 
through lease or other provisions, office 
and operating space for the study; (10 
Points)

B. The capacity to recruit and retain 
evaluation initiative participants in 
sufficient numbers to conduct a 
statistically valid study from which 
credible conclusions can be drawn. This 
will be evidenced by the following data 
items for the past 6 months:

1. The average number of patients per 
month -served by the STD clinic; (5 
Points)

2. The average number of clinic 
patients per month who accept HIV 
antibody testing; (5 Points)

3. The average number of seropositive 
persons; (5 Points)
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4. The number of diagnosed cases of 
early syphilis, gonorrhea, nongonococcal 
urethritis, and chancroid; (5 Points)

G. The capacity to participate in a 
long-term study without unduly 
disrupting the ongoing delivery of STD 
clinical services or STD clinical and 
HIV-related training as evidenced by a 
general plan for carrying out both 
phases of the study that notes the areas 
of interface with the existing program 
and specific plans to prevent disruption; 
(10 Points)

D. The capacity to effectively manage 
the study as evidenced by the proposed 
organizational structure, and 
documentation of matrix and support 
arrangements with the STD and HIV 
Prevention Programs, and university, 
community-based or other affiliated 
organizations, e ta ; (10 Points)

E. The capacity to perform research as 
evidenced by past efforts within the P /T  
Center clinic or the research experience 
of those who would be involved in the 
management or operation of this 
initiative such as the project officer, 
principal investigator, or other relevant 
personnel; (15 Points)

F. The capacity to provide access to 
potential study participants who are not 
otherwise involved in current clinic 
research, including nonblinded 
seroprevalence studies, and the 
practicality of plans for integrating the 
study into the current array of research 
being conducted in the clinic and 
coordinating these various activities; (10 
Points)

G. TTie capacity to standardize HIV 
pre- and posttest counseling according 
to the CDC Guides for such activities 
and to ensure the quality of the process 
through direct observation by 
supervisory personnel as evidenced by 
the documentation of current efforts or 
specific plans and commitments to carry 
out such standardization and quality 
assurance. (10 Points)

In addition, consideration will be 
given to the extent to which the budget 
request and proposed use of project 
funds is consistent with the purpose of 
this program.

Other Requirements
Recipients must comply with the 

document titled Content of AIDS- 
Related Written Materials, Pictorials,, 
Audiovisuals, Questionnaires, Survey 
Instruments, and Educational Sessions 
in Centers for Disease Control 
Assistance Programs (January 1991), a 
copy of which is included in the 
application kit.

Projects that involve the collection of 
information from 10 or more individuals 
and funded by cooperative agreement 
will be subject to review by die Office of

Management and Budget (OMB) under 
the Paperwork Reduction Act.

Executive Order 12372 Review
Applications are not subject to review 

as governed by Executive Order 1237Z, 
Intergovernmental Review of Federal 
Programs.

Catalog of Federal Domestic Assistance 
Number

The Catalog of Federal Domestic 
Assistance Number is 93.978, Sexually 
Transmitted Disease Research, 
Demonstrations, and Public Information 
and Education Grants.

Application Submission and Deadline
The original and two copies of the 

application, using form PHS 5161-1, 
must be submitted to Edwin L. Dixon, 
Grants Management Officer, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road, NEM 
room 300, MS E14, Atlanta, GA 30305, on 
or before September 27,1991.

A. Deadline

Applications shall be considered as 
meeting the deadline if they are either;

1. Received on or before the deadline 
date, or

2. Sent on or before the deadline date 
and received in time for submission to 
the independent review group. 
(Applicants must request a legibly dated 
U.S. Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable proof of timely mailing.)

B. Late Applications

Applications which do not meet the 
criteria in A.l. or 2. are considered late 
applications. Late applications shall not 
be considered for funding and will be 
returned to the applicant.

Where to Obtain Additional Information
A complete program description, 

information on application procedures, 
an application package, and business 
management technical assistance may 
be obtained from Linda Long, Grants 
Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers fojt Disease 
Control, 255 East Paces Ferry Road, NIL, 
MS E14, Atlanta, GA 30305, (404) 842- 
6640 or FTS 236-6640.

Programmatic technical assistance 
may be obtained from Marvin Bailey, 
National Center for Prevention Services, 
DSTD/HIVP, MS EZ7, Centers for 
Disease Control, Atlanta, GA 30333,
(404) 639-1235 of FTS 236-1235.

Potential applicants may obtain a 
copy of Healthy People 200 (Summary 
Report; Stock No. 017-001,-00474-0) or 
Healthy People 2000 (Summary Report; 
Stock No. 017-001-60473-1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402r-9325 (Telephone 
202-783-3238).

Dated: September 20,1991.
Robert L. Foster,
Acting Director, Office o f Program Support, 
Centers for Disease Control.
[FR Doc. 91-23181 Filed 9-25-91; 8:45 am] 
BILLING CODE 4160-18-M

Food and Drug Administration

[Docket No. 9tN-0331I

Bioproducts, Inc., and I.M.S., Inc.; 
Withdrawal of Approval of NADA’s

AGENCY: Food and Drug Administration, 
HHS.
a c t io n : Notice.

SUMMARY; The Food and Drug 
Administration (FDA) is withdrawing 
approval of two new animal drug 
applications (NADA’s), one held by 
Bioproducts, Inc., and the other held by
I.M.S., Ina The NADA's provide for the 
manufacture of Type B Medicated feed 
containing Iincomycin. The firms 
requested the withdrawal of approval.
In a final rule published elsewhere in 
this issue of the Federal Register, FDA is 
amending the regulations by removing 
those portions of the regulations that 
reflect approval of the NADA’s. 
EFFECTIVE DATE: October 7,1991.
FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-295- 
8749.
SUPPLEMENTARY INFORMATION: 
Bioproducts, Inc., 8221 Brecksville Rd., 
Cleveland, OH 44141, and I.M.S., Inc., 
13619 Industrial Rd., Omaha, NE 68137 
are the sponsors of NADA’s 132-659 and 
133-034, respectively, which provide for 
the manufacture of Type B medicated 
feed containing Iincomycin. The firms 
have requested that FDA withdraw 
approval of the NADA’s because an 
NADA approval is no longer required to 
manufacture o f  distribute the Type B 
medicated feed (see 51 FR 7382, March 
3,1986, and 55 FR 23423, June 8 ,1990).

Therefore, under the authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10} and redelegated 
to the Center for Veterinary Medicine 
(21 CFR 5.84), and in accordance with
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§ 514.115 Withdrawal of Approval of 
Applications (21 CFR 514.115), notice is 
given that approval of NADA’s 132-659 
and 133-034 and all supplements and 
amendments thereto is hereby 
withdrawn, effective October 7,1991.

In a final rule published elsewhere in 
this issue of the Federal Register, FDA is 
amending 21 CFR 558.325 by revising 
paragraph (a)(5) to reflect the 
withdrawal of approval of the NADA’s.

Dated: September 19,1991.
Gerald B. Guest,
Director, Center for Veterinary Medicine.
[FR Doc. 91-23194 Filed 9-25-91; 8:45 am] 
BILLING CODE 4160-01-M

Health Care Financing Administration

Hearing: Reconsideration of 
Disapproval of Maryland State Plan 
Amendment (SPA)
a g e n c y : Health Care Financing 
Administration (HCFA), HHS. 
a c t io n : Notice of hearing.

s u m m a r y : This notice announces an 
administrative hearing on November 6, 
1991, in room 9020, 3535 Market Street, 
Philadelphia, Pennsylvania to reconsider 
our decision to disapprove Maryland 
SPA 91-20.
CLOSING DATE: Requests to participate in 
the hearing as a party must be received 
by the Docket Clerk by October 11,1991. 
FOR FURTHER INFORMATION CONTACT: 
Docket Clerk, HCFA Hearing Staff, Suite 
110, Security Office Park, 7000 Security 
Blvd., Baltimore, Maryland 21207, 
Telephone: (301) 597-3013. 
SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
disapprove Maryland State Plan 
amendment (SPA) number 91-20.

Section 1116 of the Social Security Act 
(the Act) and 42 CFR part 430 establish 
Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a 
State plan or plan amendment. The 
Health Care Financing Administration 
(HCFA) is required to publish a copy of 
the notice to a State Medicaid agency 
that informs the agency of the time and 
place of the hearing and the issues to be 
considered. If we subsequently notify 
the agency of additional issues that will 
be considered at the hearing, we will 
also publish that notice.

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer within 
15 days after publication of this notice,, 
m accordance with the requirements 
contained at 42 CFR 430.76(b)(2). Any

interested person or organization that 
wants to participate as amicus curiae 
must petition the Hearing Officer before 
the hearing begins in accordance with 
the requirements contained at 42.CFR 
430.76(c).

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants.

Maryland SPA 91-20 contains a list of 
Medicaid obstetrical and pediatric 
payment rates. It also includes a 
comparison of ratios of obstetrical and 
pediatric practitioners for the general 
population to the ratios of Medicaid 
participating obstetrical and pediatric 
practitioners for the Medicaid 
population. Finally, it includes data 
relating to how rates established for 
payments to health maintenance 
organizations (HMOs) under section 
1903(m) of the Act take into account fee- 
for-service payment rates.

The issue here is whether the plan 
amendment meets the statutory 
provisions of section 1926(a) of the Act 
and thus, also complies with section 
1902(a)(30)(A) of the Act.

Section 1926 of the Act as added by 
section 6402 of the Omnibus Budget 
Reconciliation Act of 1989, Public Law 
101-239, requires that by no later than 
April 1 of each year (beginning in 1990), 
States are to submit plan amendments 
specifying their payment rates for 
obstetrical practitioner services and 
pediatric practitioner services. States 
also must provide specific information 
to document that those payment rates 
are sufficient to enlist enough providers 
such that obstetrical and pediatric 
services are available to Medicaid 
recipients at least to the extent that such 
services are available to the general 
population in the geographic area 
(section 1902(a)(30)(A) of the Act). In 
addition, States must submit data to 
document that payments to HMOs take 
into account payment rates for fee-for- 
service obstetrical and pediatric 
services.

HCFA is developing its final policy 
concerning what data and information 
are required to determine that the State 
is in compliance with section 
1902(a) (30) (A) of the A ct HCFA has, 
however, determined that for obstetrical 
and pediatric rate SPAs to be 
approvable, they must include the 
following:

1. Payment rates for this year and 
next year (i.e., 1991 and 1992) for those 
obstetrical and pediatric services 
covered under the State’s plan. Pediatric 
rates must be specified by procedure; 
we recommend the same format for 
obstetrical services;

2. Data that document that payment 
rates for obstetrical and pediatric

services are sufficient to enlist enough 
providers so that care and services are 
available under the plan at least to the 
extent that such care and services are 
available to the general population in 
the geographic area; and

3. Data that document that payment 
rates to HMOs under section 1903(m) of 
the Act take into account the payment 
rates given in number 1 above.

HCFA has also developed several 
guidelines, that if met by the State, 
would evidence that the State meets the 
statutory requirements of section 1926 of 
the Act. These guidelines are set forth in 
a draft State Medicaid manual (SMM) 
revision dated March 26,1990.

Based upon the data submitted, HCFA 
has determined that Maryland’s 
amendment does not comply with the 
statutory requirements of section 1926 of 
the Act and, thus, also does not comply 
with section 1902(a)(30)(A) of the Act. 
The State argues that it met the 
statutory requirements under Guideline 
3 of the March 26 draft SMM issuance. It 
permits the State to document its 
compliance with the statute by “other 
appropriate means.”

The State has attempted to prove 
equal access for Medicaid individuals 
by showing that the ratio of Medicaid 
participating practitioners to the 
Medicaid population is no less than that 
of non-participating practitioners to the 
general population. However, the State’s 
ratio has not shown that access by 
Medicaid participating practitioners to 
Medicaid recipients is equal to or 
greater than access by non-participating 
practitioners to the non-Medicaid 
population.

HCFA believes the State’s 
documentation would be acceptable if 
the data showed at least 50 percent of 
the obstetrical/pediatric practitioners in 
the State provided services to Medicaid 
recipients (and no ratio would be 
needed). The State’s ratio here attempts 
to show that access to a practitioner is 
equivalent for Medicaid and non- 
Medicaid individuals. However, this 
ratio assumes that participating 
practitioners only treat Medicaid 
patients and non-participating 
practitioners only treat non-Medicaid 
patients. While this assumption is valid 
for non-participating practitioners (as 
that is how they are defined), it is not 
necessarily true for participating 
providers. The ratio is only valid if the 
State specifies the percentage of time 
that the participating practitioner 
provided services to Medicaid and non- 
Medicaid recipients.

In addition, the State’s obstetrical and 
pediatric fee-for-service payment rates 
do not appear to be the product of the
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State’s efforts to ensure access. The 
rates are the result of the State’s 
recently passed Provider Tax Bill. Under 
the tax program, the fees were 
substantially inflated, but the increases 
are taxed in their entirety and the tax is 
withheld before payment is made to the 
provider. Specifically, the fees, while 
ostensibly being paid to the provider, 
are never actually received by the 
providers. Instead, the fees are first 
decreased by the tax, and the remainder 
is then paid to the provider. The 
providers receive none of the increases 
in fees. The State will claim the 
increased amounts in the Federal match. 
Since the State has not specified the 
actual payment rates (amount actually 
received by the provider), HCFA 
believes it does not meet the 
requirements of section 1926(a)(1) and 
1926(a)(2) of the Act.

The notice to Maryland announcing 
an administrative hearing to reconsider 
the disapproval of its SPA reads as 
follows:
Mr. Nelson Sabatini 
Deputy Secretary
Health Care Policy, Finance and Regulation 
Department of Health and Mental Hygiene 
201 West Preston Street, room 200 
Baltimore, Maryland 21201.

Dear Mr. Sabatini: I am responding to your 
request for reconsideration of the decision to 
disapprove Maryland State Plan Amendment 
(SPA) 91-20. Maryland submitted SPA 91-20 
to establish the State’s compliance with 
section 1926 of the Social Security Act (the 
Act).

Section 1926 of the Act, as added by 
section 6402 of the Omnibus Budget 
Reconciliation Act of 1989, Public Law 101-' 
239, requires that by no later than April 1 of 
each year (beginning in 1990), States are to 
submit plan amendments specifying their 
payment rates for obstetrical practitioner 
services and pediatric practitioner services. 
States also must provide specific information 
to document that those payment rates are 
sufficient to enlist enough providers such that 
obstetrical and pediatric services are 
available to Medicaid recipients at least to 
the extent that such services are available to 
the general population in the geographic area 
(Section 1902(a)(30)(A) of the Act). In 
addition, States must submit data to 
document that payments to Health 
Maintenance Organizations take into account 
payment rates for fee-for-service obstetrical 
and pediatric services.

The issue in this matter is whether the plan 
amendment meets the statutory provisions of 
section 1926(a) of the Act and thus, also 
complies with section 1902(a)(30)(A) of the 
Act.

I am scheduling a hearing on your request 
for reconsideration to be held on November
6,1991, in Room 9020, 3535 Market Street, 
Philadelphia, Pennsylvania. If this date is not 
acceptable, we would be glad to set another 
date that is mutually agreeable to the parties. 
The hearing will be governed by the 
procedures prescribed at 42 CFR Part 430.

I am designating Mr. Stanley Krostar as the 
presiding officer. If these arrangements 
present any problems, please contact the 
Docket Clerk. In order to facilitate any 
communication which may be necessary 
between the parties to the hearing, please 
notify the Docket Clerk of the names of the 
individuals who will represent the State at 
the hearing. The Docket Clerk can be reached 
at (301) 597-3013.

Sincerely,
Gail R. Wilensky, Ph.D.,
Administrator.

Authority: Section 1116 of the Social 
Security Act; 42 U.S.C. section 1316); 42 CFR 
section 430.18.
(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medicaid Assistance 
Program).

Dated: September 19,1991.
Gail R. Wilensky,
Administrator, Health Care Financing 
Administration.
[FR Doc. 91-23202 Filed 9-25-91; 8:45 am] 
BILUNG CODE 4120-03-M

Hearing: Reconsideration of 
Disapproval of Texas State Plan 
Amendment (SPA)
AGENCY: Health Care Financing 
Administration (HCFA), HHS.
ACTION: Notice of hearing.

s u m m a r y : This notice announces an 
administrative hearing on November 7, 
1991, on the 15th Floor, 1200 Main 
Tower, Dallas, Texas 75202 to 
reconsider our decision to disapprove 
Texas SPA 90-42.
CLOSING DATE: Requests to participate in 
the hearing as a party must be received 
by the Docket Clerk by October 11,1991. 
FOR FURTHER INFORMATION CONTACT: 
Docket Clerk, HCFA Hearing Staff, Suite 
110, Security Office Park, 7000 Security 
Blvd., Baltimore, Maryland 21207, 
Telephone: (301) 597-3013. 
SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
disapprove Texas State Plan 
amendment (SPA) number 90-42.

Section 1116 of the Social Security Act 
(the Act) and 42 CFR part 430 establish 
Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a 
State plan or plan amendment. The 
Health Care Financing Administration is 
required to publish a copy of the notice 
to a State Medicaid Agency that informs 
the agency of the time and place of the 
hearing and the issues to be considered. 
If we subsequently notify the agency of 
additional issues that will be considered 
at the hearing, we will also publish that 
notice.

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer within 
15 days after publication of this notice, 
in accordance with the requirements 
contained at 42 CFR 430.76(b)(2). Any 
interested person or organization that 
wants to participate as amicus curiae 
must petition the Hearing Officer before 
the hearing begins in accordance with 
the requirements contained at 42 CFR 
430.76(c).

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants.

Texas submitted SPA 90-42 to cover 
services it refers to as “school health 
and related services” to handicapped 
Early and Periodic, Screening, and 
Diagnosis Treatment recipients. The 
freedom of choice provisions of section 
1902(a)(23) of the Act, and regulations at 
42 CFR 431.51 require the State to assure 
that recipients may obtain Medicaid 
services from any institution, agency, 
pharmacy, person, or organization that 
is qualified to perform the services. The 
freedom of choice provisions, in part, 
ensure that all qualified providers 
willing to undertake to provide the 
services may participate in the program. 
Texas proposes to allow only 
independent school districts and school 
district cooperatives to be qualified 
providers of these services. The services 
at issue include such services as: 
Occupational, physical, and speech 
therapy, psychological services; 
counseling services; and audiology 
services. The State’s proposal to allow 
only independent school districts and 
school district cooperatives to be 
qualified providers clearly precludes 
any other qualified provider, like clinics 
or independent practitioners, from 
delivering these services. As such, the 
Texas proposal violates the freedom of 
choice provisions. Although Federal 
regulations relating to school health and 
related services require a "public 
agency” to develop and implement a 
recipient’s Individual Education 
Program, providers of school health and 
related services need not be restricted to 
public agencies, as indicated in the 
State’s explanation.

In addition, some of the services 
proposed by Texas do not meet any of 
the statutory or regulatory requirements 
for covered Medicaid services, namely: 
Consulting with other staff members in 
planning school programs to meet the 
special needs of children as indicated by 
psychological tests, interviews and 
behavioral observation; health services 
routinely provided to all students; and 
emergency care training for staff and 
parents. (See section 1905(a) (1) through
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(24) and implementing regulations at 42 
CFR 440 subpart B.) Finally, the plan 
does not clearly define the 
reimbursement methodology for these 
services as required by regulations at 42 
CFR 447.200 et. seq. The proposal is 
lacking specificity, a clear methodology 
of rate-setting, and a definition of 
unallowable costs that would be 
excluded from the Medicaid payment 
rate.

Thus, the issues in the matter are: (1) 
Whether Texas’ proposal violates the 
freedom of choice provisions allowing 
only independent school districts and 
school district cooperatives to be 
qualified providers: (2) whether certain 
services proposed by Texas fail to meet 
any of the statutory or regulatory 
requirements for covered Medicaid 
services; and, (3) whether the plan 
amendment clearly defines the 
reimbursement methodology for these 
services in accordance with 42 CFR 
447.2Q0ff.

Attached in a letter to the State 
advising it of our decision. The notice to 
Texas announcing an administrative 
hearing to reconsider the disapproval of 
its SPA reads as follows:
Donald L. Kelley, M.D., F.A.C.S.
State Medicaid Director
Texas Department of Human Services
P.O. Box 149030
Austin, Texas 78714-9030.

Dear Dr. Kelley: I am responding to your 
request for reconsideration of the decision to 
approve Texas State Plan Amendment (SPA) 
90-42.

Texas submitted SPA 90-42 on February 
25,1991 requesting to cover services it refers 
to as “school health and related services” to 
handicapped Early and Periodic, Screening, 
and Diagnosis Treatment recipients. The 
State is requesting these provisions under the 
freedom of choice provisions of section 
1902(a)(23) of the Social Security Act and in 
accordance with regulations at 42 CFR 431.51.

Thus, the issues in the matter are: (1) 
Whether Texas' proposal violates the 
freedom of choice provisions allowing only 
independent school districts and school 
district cooperatives to be qualified 
providers; (2) whether certain services 
proposed by Texas fail to meet any of the 
statutory or regulatory requirements for 
covered Medicaid services; and, (3) whether 
the plan amendment clearly defines the 
reimbursement methodology for these 
services in accordance with 42 CFR 447.200ff.

I am scheduling a hearing on your request 
for reconsideration to be held on November
7,1991, at 10 a.m. on the 15th Floor, 1200 
Main Tower, Dallas, Texas 75202. If this date 
is not acceptable, we would be glad to set 
another date that is mutually agreeable to the 
parties. The hearing will be governed by the 
procedures prescribed at 42 CFR Part 430.

I am designating Mr. Stanley Katz as the 
presiding officer. If these arrangements 
present any problems, please contact the 
Docket Clerk. In order to facilitate any

communication which may be necessary 
between the parties to the hearing, please 
notify the Docket Clerk of the names of the 
individuals who will represent the State at 
the hearing. The Docket Clerk can be reached 
a t (301)597-3013.

Sincerely,
Gail R. Wilensky,. Ph.D.
Administrator

Authority: Section 1116 of the Social 
Security Act; 42 U.S.C. section 1316); 42 CFR 
section 430.18.
(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medicaid Assistance 
Program).

Dated: September 19,1991.
Gail R. Wilensky,
Administrator, Health Care Financing 
Administration.
[FR Doc. 91-23203 Filed 9-25-91; 8:45 ami 
BILUNG CODE 4120-03-M

Public Health Service

Agency for Toxic Substances and 
Disease Registry; Statement of 
Organization, Functions, and 
Delegations of Authority

Part H, Chapter HT (Agency for Toxic 
Substances and Disease Registry) of the 
Statement of Organization, Functions, 
an,d Delegations of Authority of the 
Department of Health and Human 
Services (50 FR 25129-25130, dated June 
17,1985, as amended most recently at 54 
FR 38743, September 20,1989) is further 
amended to reflect recently approved 
organizational changes. Specific 
changes include establishing within the 
Office of the Assistant Administrator 
the Office of Federal Programs and the 
Office of Regional Operations.

Section HT-B, Organization and 
Functions, is hereby amended as 
follows:

After the functional statement for the 
Office of the Assistant Administrator 
(HTB) insert the following:

Office of Federal Programs (HTBB). (1) 
Plans, recommends, manages, and 
coordinates the policy and procedures 
under which ATSDR works with Federal 
agencies in the development of 
toxicological profiles for unregulated 
hazardous substances found at Federal 
facilities and the conduct of health 
assessments and other related health 
activities such as surveillance, 
registries, health surveys, pilot studies, 
health education, health studies, and 
related research; (2) reviews the 
effectiveness and efficiency of all 
ATSDR Federal programs operations; (3) 
maintains liaison, negotiates and 
coordinates with the Federal 
departments where ATSDR is involved 
in Federal programs; (4) provides 
management of budgetary and human

resources of all ATSDR Federal program 
operations; (5) monitors and prepares 
reports on all ATSDR Federal programs.

Office of Regional Operations (HTBC). 
(1) Plans, manages, directs, and 
conducts the regional operations of the 
Agency; (2) recommends and 
coordinates the policy and procedures 
under which ATSDR works in the 
regions; (3) assists in implementing all 
facets of ATSDR programs; (4) provides 
liaison, technical advice, and 
consultation to the Environmental 
Protection Agency, other Federal, State, 
and local agencies, private 
organizations, community groups, and 
individuals on eliminating or mitigating 
health problems resulting from the 
release of hazardous substances into the 
environment.

Dated: September 18,1991.
W illiam L. Roper,
Administrator, Agency for Toxic Substances 
and Disease Registry.
[FR Doc. 91-23185 Filed 9-25-91; 8:45 am] 
BILUNG CODE 4160-70-M

Privacy Act of 1974; New System of 
Records

AGENCY: Public Health Service, HHS.
a c t io n : Notification of a new system of 
records.

SUMMARY: In accordance with the 
requirements of the Privacy Act, the 
Public Health Service (PHS) is 
publishing a notice of a new system of 
records 09-25-0166, “Administration: 
Radiation Safety Information, HHS/ 
NIH/ORS”. This new system of records 
will assimilate records from two existing 
systems 09-25-0003, “Radiation 
Radionuclide Users File” and 09-25- 
0008, “Radiation Workers Monitoring”. 
These records will be maintained by the 
Radiation Safety Branch in a computer 
database. Following the establishment 
of the new system of records, these two 
existing systems will be deleted. We are 
also proposing routine uses for this new 
system.
DATES: PHS invites interested parties to 
submit comments on the proposed 
internal and routine uses on or before 
October 28,1991. PHS has sent a report 
of a New System to the Congress and to 
the Office of Management and Budget 
(OMB) on September 16,1991. This 
system of records will be effective 60 
days from the date submitted to OMB 
unless PHS receives comments on the 
routine uses which would result in a 
contrary determination.
ADDRESSES: Comments should be 
addressed to the National Institutes of
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Health (NIH) Privacy Act Officer at the 
eddress listed below. Comments 
received will be available for inspection 
from 9 a.m. to 3 p.m., Monday through 
Friday, in Room 3B03, Building 31, at 
that address.
FOR FURTHER INFORMATION CONTACT: 
NIH Privacy Act Officer, Building 31, 
Room 3B307, 9000 Rockville Pike, 
Bethesda, MD 20892 or Call 301-496- 
2832. (This is not a toll free number.) 
SUPPLEMENTARY INFORMATION: The 
National Institutes of Health (NIH) 
proposes to establish a new system of 
records: 09-25-0166 “Administration: 
Radiation Safety Information, HHS/ 
NIH/ORS.” This system of records will 
be used by NIH staff to maintain the 
required records associated with the 
NIH Radiation Safety Program. The 
records in this system include records of 
radioactive materials received for use 
and radiation producing machinery used 
in the NIH research program; records of 
the individuals (i.e. employees, 
volunteers, contractors, visitors, etc.) 
who use and/or are potentially exposed 
to radiation or radioactivity during the 
use of these materials or machines; 
records of the surveys performed by the 
program, either directly or under 
contract, to determine compliance with 
regulations; regulatory required 
monitoring of personnel and 
environmental discharges; records of 
radioactive waste generated and 
disposed of; records of incidents and the 
actions taken to resolve them; and any 
such records that would be required in 
order to respond to future regulatory 
requirements.

Records in this system will be 
obtained directly from individuals 
through interview, via telephone 
collection of data or by the submission 
of documents which request appropriate 
data. In addition, records may be 
obtained directly from contractors who 
provide service to the Radiation Safety 
Program. Contractor supplied records 
may be provided as documents or 
reports or in computer assimilable 
formats such as disks or magnetic tape. 
Records from two existing systems will 
be assimilated into this new system. 
These records are similar to the records 
described herein. NIH is treating the 
separate set of records as a single 
system under the Privacy Act (1) to 
show that all of the sets of records serve 
the same purposes and contain similar 
data, (2) to apply consistent policies and 
practices in the maintenance of such 
records, and (3) to make it easier for 
subject individuals to obtain notification 
of, or access to, their records.

Individuals will be required to supply 
Social Security numbers in order to

comply with the requirements of the 
United States Nuclear Regulatory 
Commission, 42 U.S.C. 2201, and 
implementing regulations, 10 CFR part 
20. Refusal to provide a Social Security 
Number may result in an individual not 
being permitted to work with 
radioactive materials or radiation 
sources.

The records in this system will be 
maintained in a secure manner 
compatible with their content and use. 
Contractors and NIH staff will be 
required to adhere to the provisions of 
the Privacy Act and the HHS Privacy 
Act Regulations. The System Managers, 
the NIH Project Officers, and the 
Contract and/or Project Directors will 
control access to the data. The staff of 
the Radiation Safety Branch, DS, ORS 
and its contractors will have regular 
access to records in this system.
Records will be stored in file cabinets in 
secured areas of Building 21 and in a 
computer database maintained by the 
radiation Safety Branch. Data stored in 
the computer will be accessed through 
the use of keywords known only to 
persons authorized for such access. 
Certain commonly requested data will 
be accessible to NIH research 
investigators upon request over 
telephone lines or through the campus 
wide computer network. The computer 
database system is capable of security 
at the data field level; i.e. the “view” of 
the data for a given user or type of user 
can be controlled to individual data 
fields. In addition, the operating system 
of the RSB computer has extensive 
security controls available to restrict 
such access to only that allowable by 
the Radiation Safety Branch.

The particular safeguards 
implemented in each project will be 
developed in accordance with the 
standards of Chapter 45-13 of the HHS 
General Administration Manual, 
“Safeguarding Records Contained in 
Systems of Records,” supplementary 
Chapter PHS hf: 45-13, and the 
Department’s Automated Information 
System Security Program Handbook, 
and the National Institute of Standards 
and Technology Federal Information 
Processing Standards (FIPS Pub. 41 and 
FIPS Pub. 31).

The routine uses proposed for this 
system are compatible with the stated 
purposes of the system.

The first routine use, permitting 
disclosure to a congressional office, is 
proposed to allow subject individuals to 
obtain assistance from their 
representatives in Congress, should they 
so desire. Such disclosure would be 
made only pursuant to a request of the 
individual.

The second routine use of this system 
allows disclosure to the Department of 
Justice to defend the Federal 
Government, the Department, or 
employees of the Department in the 
event of litigation.

The third routine use allows 
disclosure to contractors for the purpose 
of providing services to the Radiation 
Safety Program or for processing or 
refining the records which will permit 
NIH to administer the system efficiently. 
Contracting for such services is 
advisable because the agency lacks 
necessary internal resources and 
because processing or refining the 
records under contract will be cost 
effective. Contracted services may 
include transcription, collation, 
computer input, and other records 
processing.

The fourth routine use allows 
disclosure to officials of the United 
States Nuclear Regulatory Commission 
which licenses NIH for the use of 
radioactive byproduct materials and 
has, by law, an audit, inspection and 
enforcement function with regard to 
such licenses.

The fifth routine use allows disclosure 
of an individual’s radiation exposure 
and/or radiation safety training history 
to a new employer.

The sixth routine use allows 
disclosure for a research purpose.

The following notice is written in the 
present, rather than future tense, in 
order to avoid the unnecessary 
expenditure of public funds to republish 
the notice after the system has become 
effective.

Dated: September 19,1991.
Wilford J. Forbush,
Director, Office of Management.

09-25-0166

SYSTEM NAME:

Administration: Radiation Safety 
Information, HHS/NIH/ORS.

SECURITY c l a s s if ic a t io n :

None.

SYSTEM l o c a t io n :

Radiation Safety Branch, Division of 
Safety, Office of Research Services,
NIH. Building 21, 9000 Rockville Pike, 
Bethesda, MD. 20892.

Write to System Manager at the 
address below for the address of the 
contractor or the Federal Records 
Center where records from this system 
may be stored.

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM:

NIH employees using: radioactive 
materials or radiation producing
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machinery, contractor employees who 
provide service to the Radiation Safety 
Branch and any other individuals who 
could potentially be exposed to 
radiation or radioactivity as a result of 
NIH operations and who, therefore, 
must be monitored in accordance with 
applicable regulations.

CATEGORIES OF RECORDS IN THE SYSTEM:

Names, birth dates, Social Security 
Numbers, titles, training data, exposure 
data, materials usage data, incident 
data.

AUTHORITY FOR MAINTENANCE OF THE
s y s t e m :

42 U.S.C. 241, regarding the general 
powers and duties of the Public Health 
Service relating to research and 
investigation; 5 U.S.C. 7902 regarding 
agency safety programs; and 42 U.S.C. 
2201, regarding general duties of the 
Nuclear Regulatory Commission 
including the setting of standards to 
cover the possession and use of nuclear 
materials in order to protect health.

PURPOSE(S) OF THE SYSTEM:

1. To provide adequate administrative 
controls to assure compliance with NIH 
radiation safety policies and all 
appropriate regulations governing the 
use of radiation sources by NIH.

2. To assure legal compliance with 
requirements of Nuclear Regulatory 
Commission to maintain internal and 
external radiation exposure data and 
any radiation incident follow-up reports.

3. To monitor personnel exposures in 
order that they be maintained at the 
lowest levels reasonably achievable.

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USE:

1. Disclosure may be made to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of that individual.

2. Disclosure may be made to the 
Department of Justice or to a court or 
other tribunal from this system of 
records, when (a) HHS, or any 
component thereof; or (b) any HHS 
employee in his or her official capacity; 
or (c) any HHS employee in his or her 
individual capacity where the 
Department of Justice (or HHS, where it 
is authorized to do so) has agreed to 
represent the employee; or (d) the 
United States of any agency thereof 
where HHS determines that the 
litigation is likely to affect HHS or any 
of its components, is a party to litigation 
or has an interest in such litigation, and 
HHS determines that the use of such 
records by the Department of Justice, 
court or other tribunal is relevant and

necessary to the litigation and would 
help in the effective representation of 
the governmental party, provided, 
however, that in each case HHS 
determines that such disclosure is 
compatible with the purpose for which 
the records were collected.

3. Disclosure may be made to 
contractors to provide services to the 
Radiation Safety Program, for the 
purpose of processing or refining the 
records. Contracted services may 
include transcription, collation, 
computer input, and other records 
processing. The contractor shall be 
required to maintain Privacy Act 
safeguards with respect to such records.

4. Disclosure may be made to officials 
of the United States Nuclear Regulatory 
Commission which, by Federal 
regulation, licenses, inspects and 
enforces the regulations governing the 
use of radioactive materials.

5. Radiation exposure and/or training 
and experience history may be 
transferred to new employer.

6. A record may be disclosed for a 
research purpose, when the Department: 
(A) Has determined that the use or 
disclosure does not violate legal or 
policy limitations under which the 
record was provided, collected, or 
obtained; (B) has determined that the 
research purpose (1) cannot be 
reasonably accomplished unless the 
record is provided in individually 
identifiable form, and (2) warrants the 
risk to the privacy of the individual that 
additional exposure of the record might 
bring; (C) has required the recipient to 
(1) establish reasonable administrative, 
technical, and physical safeguards to 
prevent unauthorized use or disclosure 
of the record, (2) remove or destroy the 
information that identifies the individual 
at the earliest time at which removal or 
destruction can be accomplished 
consistent with the purpose of the 
research project, unless the recipient has 
presented adequate justification of a 
research or health nature for retaining 
such information, and (3) make no 
further use or disclosure of the record 
except (a) in emergency circumstances 
affecting the health or safety of any 
individual, (b) for use in another 
research project, under these same 
conditions, and with written 
authorization of the Department, (c) for 
disclosure to a properly identified 
person for the purpose of an audit 
related to the research project, if 
information that would enable research 
subjects to be identified is removed or 
destroyed at the earliest opportunity 
consistent with the purpose of the audit, 
or (d) when required by law; (D) has 
secured a written statement attesting to

the recipient’s understanding of* and 
willingness to abide by these provisions.

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM

s t o r a g e :

Records are maintained in file 
cabinets or in a computer database 
maintained by the Radiation Safety 
Branch (RSB). Records may be stored in 
file folders, magnetic tapes, magnetic 
disks, optical disks and/or other types 
of data storage devices.

r e t r ie v a b il it y :

Records are retrieved by name, unique 
RSB assigned identification number, or 
social security number.

s a f e g u a r d s :

1. Authorized Users: Employees who 
maintain this system are instructed to 
grant regular access only to RSB staff, 
authorized contractor personnel, U.S. 
Nuclear Regulatory Commission 
Inspectors, Radiation Safety Committee 
Members, other appropriate NIH 
administrative and management 
personnel with a need to know. Access 
to information is thus limited to those 
with a need to know.

2. Physical Safeguards: Rooms where 
records are stored are locked when not 
in use. During regular business hours, 
rooms are unlocked but are controlled 
by on-site personnel. Individually 
identifiable records are kept in locked 
file cabinets or rooms under the direct 
control of the Project Director.

3. Procedural Safeguards: Names and 
other identifying particulars are deleted 
when data from original records are 
encoded for analysis. Data stored in 
computers is accessed through the use of 
keywords known only to authorized 
users. The computer terminals are in 
secured areas and keywords needed to 
access data files will be changed 
frequently.

4. Technical Safeguards:
Computerized records are accessible 
only through a series of code or 
keyword commands available from and 
under direct control of the Project 
Director or his/her delegated 
representatives. The computer records 
are secured by a multiple level security 
system which is capable of controlling 
access to the individual data field level. 
Persons having access to the computer 
database can be restricted to a confined 
application which only permits a narrow 
“view” of the data. Data on computer 
files is accessed by keyword known 
only to authorized users who are NIH or 
contractor employees involved in work 
for the program.
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These practices are in compliance 
with the standards of Chapter 45-13 of 
the HHS General Administration 
Manual, supplementary Chapter PUS hf: 
45-13, the Department’s Automated 
Information Systems Security Program 
Handbook, and the National Institute of 
Standards and Technology Federal 
Information Processing Standards (FIPS 
Pub. 41 and FTPS Pub. 31).

RETENTION AND .DISPOSAL:

Records are retained and disposed of 
under the authority of the NIH Records 
Control Schedule contained in NIH 
Manual Chapter 1743, Appendix 1— 
“Keeping and Destroying .Records”
(HHS Records Management Manual, 
Appendix B-361): Item 13Q0-B-9 for 
exposure incident files, which allows 
records to be destroyed after 10 years; 
and item 1300-B-10 for radiation 
exposure records, which does not allow 
disposal at this time. Refer to the NIH 
Manual Chapter for specific retention 
and disposition instructions.

SYSTEM MANAGFR(S) AND ADDRESS:

Chief, Support Services Unit, 
Radiation Safety Services Section, 
Radiation Safety Branch, DS ORS, 
Building 21, Room 104,9000 Rockville 
Pike, Bethesda, Maryland 20892.

NOTIFICATION PROCEDURE:

To determine if a record exists, write 
to the system manager as listed above.

The requestor must also verify his or 
her identity by providing either a 
notarization of the request or a ’written 
certification that the requestor is whom 
he or she claims to be. The request 
should include: (a) Full name, and .(b) 
appropriate dates of .participation.

RECORD ACCESS PROCEDURE:

Same as notification procedures. 
Requestors should also reasonably 
specify the record contents being sought 
Individuals may also request an 
accounting of disclosure of their records, 
if any.

CONTESTING RECORD PROCEDURE:

Contact the official under notification 
procedures above, reasonably identify 
the record, specify the -information to be 
contested, and state the corrective 
action sought with supporting 
information. The right to contest records 
is limited to information which is 
incomplete, irrelevant, incorrect, or 
untimely (obsolete).

RECORD SOURCE CATEGORIES:

Subject individual, previous 
employers and educational institutions, 
contractors.

SYSTEMS EXEMPTED FROM CERTAIN  
PROVISIONS OF THE ACT:

None.
[FR Doc. 91-23160 Filed 9-25-91; 8:45 am] 
BILLING CODE 4140-01-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[WY-920-41-5700; WYW994141

Proposed Reinstatement of 
Terminated OH and Gas Lease

September 16,1991.
Pursuant to the provisions of Public 

Law 97-451, 96 Slat 2462-2466, and 
Regulation 43 CFR 3108.2-3(a) and (b)(1), 
a petition for reinstatement of oil and 
gas lease WYW99414 for lands in 
Niobrara County, Wyoming, was timely 
filed and was accompanied by all the 
required rentals accruing from the date 
of termination.

The lessee has agreed to the amended 
lease terms for rentals and royalties at 
rates of $5.00 per acre, or fraction 
thereof, per year and 16% percent, 
respectively.

The lessee has paid the required $500 
administrative fee and $125 to reimburse 
the Department for the cost of this 
Federal Register notice. The lessee has 
met all the requirements for 
reinstatement of the lease as set out in 
section 31 (d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C.
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYW99414 effective June 1,1991, 
subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above.
Beverly J.Poteet,
Supervisory LandLaw Examiner..
[FR Doc. 91-23154 Filed 9-25-91; 8:45 am] 
BILUNG CODE 4310-22^11

[NM-030-01-4760-13]

Access Road to the HoRoman Lake 
Wifdlife Observation Area In Otero 
County, New Mexico

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Opening order.

s u m m a r y : Notice is hereby given that 
effective September 26,1991, 
approximately 1 V* miles of the access 
road immediately north from U.S. 
Highway 70 to the Holloman Lake 
Wildlife Observation Area is open for 
use. The Road is located in T. 17 S„ R 8 
E , Section 28, NEViSE14; SEViNE1/*;

Section 22, SWKSWJ4, NW%SW14 
originating from U.S. Highway 70.

The area was previously closed to 
prevent public contact with an unknown 
liquid, disposed of in three, white 
plastic, 55-gallon drums and to allow for 
an Emergency Response Contractor to 
sample liquid contained in the drums to 
determine if hazardous materials were 
present.
FOR FURTHER INFORMATION CONTACT: 
Richard T. Watts at the Bureau of Land 
Management, Las Cruces District Office, 
1800 Marquess, Las Cruces, New Mexico 
88005 or at (505) 525-8228.

Dated: September 20,1991.
C.D. Sykes,
Acting District Manager.
[FR Doc. 91-23196 Filed 9-25-91; 8:45 am) 
BILLING CODE 4310-FB-M

[G -010-4920-10-44G3/GI-0129; NM 93357]

Realty Action; Exchange of Lands in 
New Mexico

AGENCY: Bureau of Land Management, 
Albuquerque District, Interior.
ACTION: Notice of realty action for a 
proposed land exchange NM 83357. 
Exchange of withdrawn public land and 
private land in McKinley and San Juan 
Counties, New Mexico.

s u m m a r y : The following described 
withdrawn public lands have been 
determined to be suitable for disposal 
by exchange under the authority of the 
Chaco National Historic Park Act of 
1980 (Public Law 96-550), ls6 U-SjC. 419u.

New Mexico Principal Meridian 
T. 11 N., R. 19 W.,

Sec. 5: SW /4.................„......... ............  16000
Sec. 7: Lots 1 ,2 , E/2NW/4, N E/4... 317.81

T. 11 N., R. 20 W.,
Sec. 1: Lots 1. 2, S/2NE/4, SW/4.... 320.14
Sec. 5: SE/4._  ____ ..__________  160.00
Sec. 9; NW/4, SE/4______________  32060
Sec. 11: N /2 _______ 320.00

T. 12 M„ R. 18 W„
Sec. 1: Lots 1-4, S/2N/2, S /2...  641.72
Sec. 3: Lots 1, 2, S/2NE/4, SE/4...„. 31433
Sec. 11: N/2, S E /4___ ___________  480.00
Sec. 13: All..-.—.____    640.00
Sec. 15: S /2, N./2N/2..........................  460.00
Sec. 23: AIL...........       640.00
Sec. 25: N/2, N/2S/2....-....... - ..........  480.00
Sec. 27; E/2, N W /4______________  480.00
Sec. 35: A li_ __ ____________   640.00

T. 12 N., R. 20 W.,
Sec. 33: S E/4.~.............. ............... ....... 160/00

T. 12 N., R. 21 W ,
Sec. 11: E /2 ............ „................... ......... 320.00

T. 1 3 N ..S .1 1 W .,
Sec. 11: N /2 .................................... .... 320.00

T. 13 N., R. 17 W.,
Sec. 5: S/2N/2, S /2 .................... . 480.00

T. 13 N„ R. 20 W.,
Sec. 5: Lots L  2. S/2N E/4________  159-74
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Sec. 9 :N /2 ..........................................   320.00
Sec. 19: Lots 1, 2, E /2N W /4.....     159.87
Sec. 23: All..... ......................................  640.00
Sec. 27: NE/4............................ ...........  160.00

T. 13 N., R. 21 W.,
Sec. 1: SE/4............................. ï............ 160.00
Sec. 3: Lots 1, 2, 3 & 4................... . 131.31
Sec. 13: S/2, SE/4N E/4.....................  360.00
Sec. 15: Lots 2, 3, & 4 ..................... . 97.20

T. 14 N., R. 18 W.,
Sec. 3: S /2 .......... ........................ ......... 320.00
Sec. 7: Lots 1-4, E/2W /2, E /2 ..........  640.60
Sec. 9: N /2 .............................I.......... 320.00
Sec. 13: SW /4.................... ,................ 160.00
Sec. 15: N/2, N /2S/2..........      480.00
Sec. 17: All...............................    640.00
Sec. 19: E /2 ................................    320.00
Sec. PI: SE/4............       160.00
Sec. 23: S /2 .........................................   320.00
Sec. 27: N /2 ........     320.00
Sec. 33: SW /4.................................   160.00

T. 14 N., R. 19 W.,
Sec. 1: SE/4.................. ................ ........ 160.00
Sec. 3: Lots 1-4, S/2N/2, S/2........... 638.12
Sec. 11: All............................................  640.00
Sec. 15: W /2W /2..........   160.00
Sec. 17: NE/4. S /2 ..............    480.00
Sec. 23: All............................................  640.00
Sec. 25: SW /4...............................    160.00
Sec. 27: NE/4........................................  160.00

T. 14 N., R. 20 W.,
Sec. 17: All..............    640.00
Sec. 19: Lots 1-4, E/2W /2, E /2 ......  638.56
Sec. 21: N/2SW/4...............   80.00

T. 14 N.. R. 21 W.,
Sec. 35: S/2, SW/4NW/4, S/

2NE/4, NE/4NE/4...........................  480.00
T. 15 N., R. 11 W.,

Sec. 1: Lots 1-4, S/2N/2, S E /4 ........ 476.60
Sec. 3: Lots 1 -4 ............................. . 153.32
Sec. 9: N W /4......................   160.00
Sec. 19: Lots 1-4, E /2 W /2 ................  297.08
Sec. 21: All............................................  640.00
Sec. 25: S /2 ....................     320.00
Sec. 29: S/2......................................   320.00
Sec. 31: E /2...........................................  320.00

T. 15 N.. R. 17 W., NMPM
Sec. 14: Lots 2, 3, 4, 6 ........................  155.34

T. 15 N., R. 20 W.,
Sec. 1: Lots 1-4, S/2N/2, S /2 ........... 639.68
Sec. 3: Lots 1, 2, S/2NE/4.................  159.28
Sec. 5: S /2 ................ ........................ . 320.00

T. 15 N., R. 21 W..
Sec. 11: S /2....................  ................ . 320.00
Sec. 13: NE/4............................ ........... 160.00
Sec. 15: Lots 1, 2, 3, & 4.....  122.00

T. 16 N., R. 11 W..
Sec. 1: Lots 3, 4, S /2N W /4...............  162.58
Sec. 3: Lots 1-4, S/2N/2....................  330.88
Sec. 11: N W / 4 ...... ....... ..............  160.00
Sec. 13: SW /4..............  ........    160.00
Sec. 21: SE/4..................  .....................  160.00
Sec. 23: NW /4............... .... ............... . 160.00
Sec. 25: All.................   ........... 640.00
Sec. 31: SE/4............................. ...........  160.00
Sec. 35: W /2 ...............   .......... .. . 320.00

T. 17 N., R. 5 W.,
Sec. 1: Lots 1-4, S/2N/2, S /2 ........ 640.64
Sec. 3: SW /4............... ......................... 160.00

T. 17 N., R. 6 W.,
Sec. 17: Lots 1-4, W /2E/2, W/2...... 586.88
Sec. 19: Lots 1-4, E/2W /2, E /2 ....... 639.00
Sec. 29: Lots 1-4, W /2E/2, W /2 .....  591.42
Sec. 31: Lots 1-4, E/2W /2, E /2 ....... 639.72

T. 17 N., R. 8 W.,
Sec. 17: SW /4..... .............. ..................  160.00
Sec. 19: N E/4........................................  160.00

T. 17 N., R. 11 W.,
Sec. 3: Lots 1. 2, S/2N E/4.................  161.08
Sec. 11: All............................................  640.00
Sec. 13: All............................................  640.00
Sec. 15: All............................................  640.00
Sec. 19: Lots 3, 4, E /2SW /4............   160.08
Sec. 21: N W /4................................   160.00
Sec. 27: SE/4...................................   160.00
Sec. 31: Lots 1-4, E/2W /2, E /2 ....... 639.20
Sec. 33: SE/4.........................................  160.00

T. 17 N., R. 13 W.,
Sec. 1: Lots 3, 4, S/2NW /4, S /2 .....  480.41
Sec. 3: Lots 1. 2, S/2NE/4, SE/4.... . 320.24
Sec. 5: Lots 3, 4, S/2NW/4, S/2 ...... 479.89
Sec. 7: Lots 1-4, E/2W /2, N E /4...... 479.78
Sec. 9: N W /4..............................   160.00
Sec. 13: N E/4...............    160.00
Sec. 15: SE/4..........7.............................. 160.00
Sec. 21: NW /4......................................  160.00
Sec. 25: N E/4..................................   160.00
Sec. 27: SE/4.........................................  160.00
Sec. 31: Lots 1-4, E/2W /2, E /2 ....... 640.70

T. 18 N., R. 6 W.,
Sec. 19: N E/4........................................  160.00
Sec. 21: SE/4........................   160.00
Sec. 25: SW /4................ ..............;....... 160.00

T. 18 N., R. 7 W.,
Sec. 13: N /2 ...............    320.00
Sec. 17: SE/4....................................   160.00

T. 18 N., R. 8 W.,
Sec. 3: Lots 3, 4, S/2NW /4, SW /4.. 318.84
Sec. 5: Lots 1. 2, S/2N E/4.................  158.11
Sec. 7: Lots 1, 2, E/2NW /4, SE/4.... 318.09
Sec. 9: S/2, N W /4........................   480.00

T. 18 N., R. 12 W.,
Sec. 3: Lots 1, 2, S/2NE/4, SE/4.....  324.27
Sec. 5: Lots 1-4, S/2N/2, S /2 ........... 642.40
Sec. 7: Lots 1-4, E/2W /2, E /2 ......... 631.64
Sec. 9: All...................................     640.00
Sec. 15: All............................................  640100
Sec. 17: All............................................  640.00
Sec. 19: Lots 1-4, E/2W /2, E /2 ....... 635.48
Sec. 21: All.........................    640.00
Sec. 27: All.................... ............. ............ 640.00
Sec. 29: All......................................... ».. 640.00
Sec. 33: N /2 ...........    320.00
Sec. 35: All............................................  640.00

T. 19 N., R. 8 W.,
Sec. 19: E /2 .................................................320.00
Sec. 21: S /2S E /4.......      80.00
Sec. 29: N/2 ........      320.00
Sec. 33: All............     640.00
Sec. 35: All.......... 640.00

T. 19 N.. R. 9 W.,
Sec. 3: SE/4.................... .................. 160.00
Sec. 11: All..................................................640.00
Sec. 13: All..... ........         640.00
Sec. 15: NE/4.............................    160.00
Sec. 25: All....................................     640.00
Sec. 35: SE/4......................................... 160.00

T. 19 N., R. 12 W.,
Sec. 5: Lots 1-4, S/2N/2, S/2........... 651.36
Sec. 7: Lots 1-4, E/2W /2, E /2 ......... 634.56
Sec. 9: S/2, NW/4 ....:.!..................... . 480.00
Sei. 15: SW /4...................... ................  160.00
Sec. 17: All......................................... ... 640.00
Sec. 19: Lots 3, 4, E/2SW /4.............. 157.95
Sec. 27: NE/4............... t 160.00
Sec. 29: S/2, N W / 4 .... . 480.00
Sec. 31: Lots 1-4, E/2W /2, E /2 ....... 636.52
Sec. 35: E /2 ................. .................. . 320.00

T. 19 N., R. 13 W.,
Sec. 1: Lots 1-4, S/2N/2, S /2 ......... 640.48
Sec. 3: Lots 1-4, S/2N/2, S /2 ...  642.40
Sec. 11: N/2, S W /4 ............................  480.00
Sec. 13: Lots 1 -1 6 ..............................  688.87
Sec. 23: SW/4, E /2.............. .......... 480.00
Sec. 25: Lots 1 -1 6 ...............................  667.54
Sec. 27: S/2.............................. ........... 320.00
Sec. 35: Lots 1 -1 6 ................................ 673.16

T. 20 N., R. 7 W.,
Sec. 5: S /2 .....................    320.00
Sec. 11: NE/4, SW /4..........................  320.00
Sec. 19: Lots 3, 4, E /2SW /4...............  163.92
Sec. 21: E /2 ...........................................  320.00
Sec. 29: S /2 ...........................................  320.00
Sec. 33: SW /4...............        160.00

T. 20 N., R. 8 W.,
Sec. 9: All....... ............. ........................  640.00
Sec. 11: W /2 ............. ...........................  320.00
Sec. 13: All..... ..............................   640.00
Sec. 15: SE/4.........................................  160.00
Sec. 23: All............................................ 640.00
Sec. 25: E /2 .........,.......... ..................... . 320.00
Sec. 27: N /2 .... ................................... . 320.00

T. 21 N., R. 13 W.,
Sec. 11: N W /4...................... ............. . 160.00
Sec. 15: All............................ ............ . 640.00
Sec. 27: All.....’.......................................  640.00
Sec. 33: All....... ................................... 640.00

T. 22 N., R. 13 W..
Sec. 1: Lots 3, 4, S/2N W /4........;  160.60
Sec. 3: SW/4.,.,........................... ......... 160.00
Sec. 11: S /2 ................ ;.......................... 320.00
Sec. 13: N/2SE/4, NE/4, NE/

4SW /4.........      280.00
Sec. 23: NE/4....................................... 160.00
Sec. 35: All.... ..................... .................  640.00

T. 23 N., R. 13 W.,
Sec. 27: NW/4...........     160.00
Sec. 31: Lots 1-4, E /2 W /2 ................ 261.20
Sec. 35: SE/4, N W /4................    320.00

Comprising 67,622.89 acres of withdrawn 
public land.

In Exchange for these lands, the 
United States will acquire all of the 
following described lands from the 
Navajo Tribe (Tribe) under the authority 
of the Indian Land Consolidation Act, 25 
U.S.C. 2201.

New Mexico Principal Meridian

T. 17 N., R. 18 W.,
Sec. 33: SW /4SE/4SE/4....................  10.00

T. 19 N., R. 11 W.,
Sec. 27: W /2SW /4, S /2N W /4......... 160.00
Sec. 28: SE/4. S/2NE/4 .....................  240.00
Sec. 29: SW /4SE/4.........   40.00
Sec. 33: N/2N/2NE/4....................... . 40.00

T. 20 N., R. 10 W., NMPM 
Sec. 3: That portion lying north

easterly from the 6400 foot
contour line............................. . 50.20

Sec. 11/12: That portion lying 
north-easterly from the 6400
foot contour line.......... ................ . 192.40

T. 20 N., R. 11 W.. 1
Sec. 22: N E/4N E/4........;..............:....... 40.00
Sec. 23: W /2N W /4N W /4................. 20.00

T. 20 N., R. 12 W.. NMPM 
Sec. 5: Lots 3, 4, S/2NW/4, SW /

4, W /2SE/4.................................. . 401.23
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Sec. 6: Lot 8 ....................... - .......... 47.07
Sec. 8: SW /4.._...... ............................. 160.00
Sec. 17: NW/4NE/4, N/2NW/4....... 120.00

T. 20 N.. R. 13 W„
Sec. 7: S/2NW/4, W /2SW /4NE/4.. 100.00

T. 21 N., R .9  W.,
Portion« of Sections 3 and 4 ............  131.00

T. 21 N., R. 10 W.,
Sec. 4: Lots 3 ,4 , S/2N/2, S/2™......... 558.65
Sec. 5: Lots 1, 3, E/2SW /4, S E /4 .... 319.01
Sec. 9: All_____________ _________ 640.00
Sec. 30: Lots 1, 2, 3, 4, E/2W /2,

E /2 ____ ____- ...................................  638.56
Sec. 33: Portion lying NE from

the 6400 foot contour line.... ........ 135.40
Sec. 34: Portion lying NE from

the 6400 foot contour line............. 254.00
T. 21 N., R. 11 W., NMPM

Sec. 15: AIL.... .................™................ . 840.00
Sec. 21: AH......................................   840.00
Sec. 22: All__ _________ ™_________ 840.00
Sec. 23: AH............................................  840.00
Sec. 25: AH______ ___________ - ...... 640.00
Sec. 26: N E/4............- ......................... 160.00

T. 21 N., R. 12 W., NMPM
Sec. 24: N W /4.........................    180.00
Sec. 25: All................ ........................ .„ 840.00
Sec. 31: E /2S E /4................. .'......... . 80.00

Comprising 8,537.52 acres of private and trust 
lands.

The public interest will be served by 
the completion of this exchange.
Benefits to be derived include:

1. Portions of the lands to be acquired 
{7,756 acres) are within the boundaries 
of the expanded Chaco Culture National 
Historic Park and will be managed by 
the National Park Service (NPS) as part 
of the Park upon acquisition. The lands 
will greatly enhance the ability of the 
NPS to manage the Park and provide 
visitors with a more complete and 
unique Chacoan experience.

2. Some of the lands to be acquired 
(7-81 acres) are Chacoan outliers 
identified in Public Law 96-550 for 
protection. These lands will come into 
Federal ownership and be managed by 
the Bureau of Land Management (BLM) 
for the enjoyment and education of 
future generations.

3. All of the parcels that the Tribe will 
be acquiring have been withdrawn and 
administered by the Bureau of Indian 
Affairs for many years. They are located 
in areas with a high percentage of 
Indian ownership. This exchange will 
help fulfill the purpose of the 
withdrawals and block up Indian 
ownership.

The exchange will be made on other 
than equal values as allowed by Public 
Law 96-550. Appraisals will not be 
made on the properties.

Lands to be transferred from the 
United States will be subject to the 
following reservations, terms and 
conditions.

1. All mineral deposits shall be 
reserved to the United States along with 
the right to prospect for, mine and 
remove such deposits under applicable 
law.

2. The right to construct ditches and 
canals across said lands under authority 
of the Act of August 30,1890 {43 U.S.C, 
945).

3. All valid existing rights {e.g., rights- 
of-way and leases of record).

Publication of this notice in the 
Federal Register will not further 
segregate the already withdrawn public 
lands.
SUPPLEMENTARY INFORMATION:
FOR FURTHER INFORMATION CONTACT: 
Bob Moore, Farmington Resource Area 
{505) 327-5344. Information relating to 
the exchange is available for review at 
the Farmington Resource Area Office, 
1235 La1 Plata Highway, Farmington,
New Mexico 87401.

For a period of 45 days from the date 
of first publication of this notice, 
interested parties may submit comments 
to the Area Manager, Farmington 
Resource Area, Bureau of Land 
Management at the above address. 
Objections will be reviewed by the State 
Director who may sustain, vacate or 
modify this realty action. In the absence 
of objections, this realty action will 
become the final determination of the 
Department of the Interior.

Dated: September 20,1991.
Robert T. Dale,
Dis trict Manager.
{FR Doc. 91-23182 Filed 9-25-91; 8:45 am] 
BILLING CODE 4310-FB-M

[G -010-4920-10-4403/G I-0128; NM83247]

Realty Action; Exchange of Lands in 
New Mexico

AGENCY: Bureau of Land Management, 
Albuquerque District, Interior.
ACTION: Notice of realty action on 
proposed land exchange NM 33247. 
Exchange of public land and private 
land in McKinley, Sandoval and San 
Juan Counties, New Mexico.

SUMMARY: The following described 
lands have been determined to be 
suitable for disposal by exchange under 
the authority of section 206 of the 
Federal Land Policy and Management 
Act of 1-976, 43 U.S.C. 1716.

New Mexico Principal Meridian 
T. 13 N., R. 19 W., NMPM

Sec. 2: SW./4________ ____ i _______  160.00
T. 14 N„ R. 13 W., NMPM 

Sec. 20: S W /4___________________ 160.00

T. 14 N ..R .18 W -
Sec. 9: S/2......------ -—  ------—
S ec 26: SW/4..™______ .t.-----------------

T. 15 N., R. 11 W ,
Section 29: N/2.™..............—»----- —

T. 18 N., R. 11 W., NMPM
Sec. 22: SW /4______________ .........

T .18N ., R. 12. W - NMPM
Sec. 26: SE/4---------- ---------------------

T. 16 N., R. 15 W., NMPM
Sec. 14: SW /4.......................................

T. 16 N., R. 17 W., NMPM
Sec. 14: N W /4............................. .— .

T. 17 N., R. 4 W., NMPM
Sec. 7: N E/4..... - ......——------—-------
Sec. 17: N W /4........................... ..........

T. 17 N., R. 6 W., NMPM
Sec. 11: NW /4..~.................... .............
Sec. 23: N W /4..................... ................
Sec. 25: N W /4.......................... ...........
Sec. 27: SW /4— __________  _- —
Sec. 32: Lots, 1, 2, 5, 6, W/2NE/4™. 

T. 17 N., R. 13 W„ NMPM
Sec. 28: SW /4______ _____________

T. 18 N., R. 3 W., NMPM
Sec. 21: SW /4___ _______________ ~
Sec. 28: N W /4....................................
Sec. 29: SE/4.............................. ..........

T. 18-N.. R .4  W., NMPM
Sec. 20: N W /4___________________
Sec. 24: SE/4.......................— — —

T. 18 N., R. 5 W., NMPM
Sec. 8: SW /4______________ ______
Sec. 9: NW /4....  — ....------------
Sec. 14: N E/4....................... ................
Sec. 18: N E/4------------------- --------- -

T. 19 N., R. 3 W., NMPM
Sec. 28: NW/4.....................................

T. 19 N., R. 4 W., NMPM
Sec. 6: Lots 1, 2, S/ZNE/4.------------
See. 7: Lots 2, 3, SE/4NW /4, NE/

4SW /4.................:______________
Sec. 9: SE/4.................. .......................
G p r  9A-  N J/9

T. 19 N., R .5W ..N M PM
Sec. 3: S /2 ............................................

T. 19 N., R. 6 W.. NMPM
Sec. 6: SE/4.™......... ........™..—...™........

T. 20 N., R. 5 W.. NMPM
Sec. 4: SW?/4—,— ----------------------
Sec. 27: N /2 ...'.------- ------ -
Sec. 30: Lots 3. 4, E/2SW /4----------
Sec. 34: N W /4...........................
Sec. 36: N/2SW/4, S/2NW /4_____

T. 20 N., R. 7  W., NMPM
Sec. 2: SW/4....™„................................
Sec. 6: Lots 3, 4, 5, SE/4N W /4.......

T. 20 N., R. 8 W., NMPM
Sec. 12: E/2.„™.™.™„.™............

T. 21 N., R. 5 W., NMPM
Sec. 8: NE/4...............................
Sec. 9: N W /4.......................................

T. 21 N., R. 7 W., NMPM
Sec. 32: NW /4 ....™.................™............

T. 21 N , R. 8 W.,
Sec. 22: SW /4........--------------------- ..
Sec. 34: Lots 5 ,6 , 7, 8 ..................—

T. 22 N., R. 6 W., NMPM
Sec. §: SE/4.™_--------------- -------------
Sec. 7: N E/4--------— — — ~—••

T. 22 N., R. 9 W., NMPM
Sec. 27: W /2 __________ ._________
Sec. 28: S /2 ------ ------------- ------ ;— -
Sec. 32: N E/4________ -—  ----------
Sec. 33: NW /4___________________

320.00
160.00

320.00

180.00

160.00

m o o

160.00

m o o
160.00

m o o
m o o
m o o
160.00
159.39

160.00

160.00
160.00
160.00

160.00
160.00

160.00
160.00
160.00
160.00

160JQ0

141.93

156.56
160.00
320.00

320.00

160.00

160.00
320.00 
181.80
100.00 
160.00

160.00
165.40

320.00

160.00 
160.00

160.00

160.00
166.41

m o o
160.00

320.00
320.00
180.00 
180.00
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T. 22 N., R. 10 W., NMPM
Sec. 17: SW /4___________________  160.00
Sec. 19: Lots 3, 4, E/2SW /4_______ 158.65
Sec. 23: SE/4............................... ......... 160.00
Sec. 24: W /2 ____________________  320.00
Sec. 30: Lots 1, 2, E/2NW /4, NE/

4...........    318.53
T. 22 N., R. 11 W., NMPM

Sea 22: NE/4................      160.00
T. 23 N., R. 6 W„ NMPM

Sec. 21: N/2SE/4NE/4.......................  20.00
T. 23 N.. R. 8 W., NMPM

Sec. 2: Lots 1. 2, S/2N E/4____ 161.17
Sec. 5: Lots 1, 2, S/2N E/4................. 159.96

T. 23 N., R. 13 W., NMPM
Sec. 28: SW /4..................... .....;...... 160.00

T. 24 N.. R. 9 W., NMPM
Sec. 31: Lots 3. 4, E/2SW /4.............. 161.33

T. 24 N., R. 11 W., NMPM
Sec. 1: Lots 5, 6, 7. 8 ..... ............ . 172.43

T. 25 N„ R. 9 W., NMPM
Sec. 29: SE/4____________________  160.00

T. 25 N.. R. 10 W„ NMPM
Sea 21: NE/4____ _____   160.00
Sec. 35: SE/4.........................................  160.00

T. 25 N., R. 12 W.. NMPM 
Sec. 24: NE/4____ _____   160.00

Comprising 12,343.64 acres of public land.

In exchange for these lands, the 
United States will acquire some or all of 
the following described lands from the 
Navajo Tribe (Tribe) under the authority 
of the Indian Land Consolidated Act, 25 
U.S.C. 2201.

New Mexico Prime Meridian 
T. 19 N., R. 7 W.,

Sec. 27: SE/4......................     160.00
Sec. 29: All.........___   640.00
Sec. 31: Lots 1-14, NE/4, E/

2NW /4.— .....................     692.02
Sec. 33: Lots 1-12, N /2....... ..............  682.88

T. 24 N., R. 12 W.,
Sec. 3: Lots 8, 9, 16, 1 7 .................... . 170.59
Sec. 4: Lots 5 -20 ________________ _ 679.37
Sec. 5: Lots 5, 6, 7, 10-15, 18-20.....  509.24
Sec. 8: Lots 1 -1 6_____________   679.08
Sea 9: Lots 3-6, 12 ,13___________  254.65
Sec. 17: Lots 1 -1 6 ......................  ........  680.54
Sec. 18: Lots 5-20....________  672.39
Sea 19b Lots 5-19 _______________  63060
Sea 20: Lots 2-6 ________________  212.94
Sec. 30: Lots 6-11 & 14-19_____ ..... 503.60
Sec. 31: Lots 6-11 & 14-16, 18,19...., 465.40

T. 24 N., R. 13 W.,
Sec. 13: NE/4, S/2NW/4, S /2 ....... . 560.00
Sec. 14: S/2SW /4, SE/4_..............  . 240.00
Sec. 15: S /2S/2_____________ 169.00
Sea 21: S/2NE/4, S/2SW /4, SE/4.. 320.00
Sec. 22: Ail_____ ________________  640.00
Sec. 23: All______________ ............ 640.00
Sec. 24: All______________ _______  64060
Sec. 25: All....... ..............     640.00
Sec. 26: AH.................................   640.00
Sec. 27: E/2, N W /4.................„.........  480.00
Sec. 28: N/2 ______ ______ ....______ 320.00
Sec. 29: E/2NE/4. SW/4NE/4, S/

2N W /4...............................................  200.00
Sec. 35: All.......................................  64Q.OO
Sec. 36: N/2, SW/4, N /2SE/4..........  560.00

T. 25 N„ R. 12 W.,
Sec. 32: All...... ............ ....................... .  640.00

Sec. 33: SW /4NW /4, SE/4, SW/
4SE/4................................................. . 240.00

Comprising 15,193.5 acres of private and trust 
lands.

The public interest will be served by 
this exchange. Benefits to be derived 
include:

1. A large block of the lands to be 
acquired from the Tribe form a link 
between the Bisti and De-Na-Zin 
wilderness areas. The acquisition of 
these lands will enhance the 
management potential of both areas.

2. Part of the lands to be acquired 
from the Tribe are within the designated 
Chacra Mesa Special Management Area 
and their acquisition will increase the 
ability of the Bureau to manage the area 
for the protection of the numerous 
cultural sites found within it.

3. Most of the lands being transferred 
to the Tribe are currently occupied by 
members of the Navajo Tribe without 
authorization. Tribal ownership of the 
parcels will help secure rights for the 
occupants to remain and will also make 
it legal to have utilities (water, 
electricity, etc.) installed and have home 
improvements done.

4. All the parcels that the Tribe will be 
acquiring are located in areas with high 
Indian ownership. The exchange will 
help in blocking up land ownership.

The value of the lands being 
exchanged will be approximately equal. 
Equalization will be achieved by a cash 
equalization payment not to exceed 25 
percent of the total value of lands to be 
transferred out of Federal ownership or 
by adjusting the acreages transferred. If 
an acreage adjustment is used to 
equalize the values, the authorized 
officer may waive the cash equalization 
payment if it is less than three percent 
of the value of the lands being 
transferred out of Federal ownership or 
$15,000, whichever is less, in accordance 
with section 0 of the Federal Land 
Exchange Facilitation Act of 1988 
(Public Law 100-409).

Lands to be transferred from the 
United States will be subject to the 
following reservations, terms and 
conditions:

1. All mineral deposits shall be 
reserved to the United States along with 
the right to prospect for, mine and 
remove such deposits under applicable 
law.

2. The right to construct ditches and 
canals across said lands under authority 
of the Act of August 30,1890 (43 U.S.C. 
945).

3. All valid existing rights (e.g., rights- 
of-way and leases of record).

Publication of this notice in the 
Federal Register segregates the public

lands from the operation of the public 
land laws and the general mining laws, 
but not the mineral leasing laws. The 
segregative effect will and upon 
issuance of patent or two years from the 
date of publication, whichever occurs 
first.
FOR FURTHER INFORMATION CONTACT: 
Bob Moore, Farmington Resource Area 
(505) 327-5344. Information relating to 
the exchange is available for review at 
the Farmington Resource Area Office, 
1235 La Plata Highway, Farmington,
New Mexico 87401.

For a period of 45 days from the date 
of first publication of this notice 
interested parties may submit comments 
to the Area Manager, Farmington 
Resource Area, Bureau of Land 
Management at the above address. 
Objections will be reviewed by the State 
Director, who may sustain, vacate or 
modify this realty action. In the absence 
of objections, this realty action will 
become the final determination of the 
Department of the Interior.

Dated: September 20,1991.
Robert T. Dale,
District Manager.
[FR Doc. 91-23183 Filed 9-25-91; 8:45 am}
BILLING CODE 4310-FB-M

Bureau of Reclamation

DEPARTMENT OF AGRICULTURE

Soil Conservation Service

Price-San Rafael Rivers Unit, Utah

AGENCY: Bureau of Reclamation 
(Interior) and Soil Conservation Service 
(Agriculture).
ACTION: Notice of availability and notice 
of public hearings on the planning 
report/draft environmental impact 
statement (PR/DEIS): INT-DES 91-25.

SUMMARY: Pursuant to section 1G2(2)(C) 
of the National Environmental Policy 
Act of 1969 (as amended), the Bureau of 
Reclamation (Reclamation) and the Soil 
Conservation Service (SCS) have 
prepared the PR/DEIS for the Price-San 
Rafael Rivers Unit, Utah, of the 
Colorado River Water Quality 
Improvement Program/Colorado River 
Basin Salinity Control Program. The 
preferred plan would reduce or curb the 
increase of salt contributed to the 
Colorado River from agricultural lands 
in the project area in east-central Utah 
by a system of irrigation improvements, 
eliminate the use of canals for winter 
livestock water, and replace this water 
with stock ponds and domestic system 
delivery. Under the preferred plan.
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Reclamation would be responsible for 
the construction of winter water 
facilities and off-farm pressurized 
laterals. The SCS would be responsible 
for onfarm irrigation improvements 
including installation of sprinkler 
systems and management. 
d a t e s : A 90-day review period 
commences with the publication of this 
notice. Written comments on the PR/ 
DEIS may be submitted to the Regional 
Director, Bureau of Reclamation, Upper 
Colorado Region, or the Utah State 
Conservationist, Soil Conservation 
Service, at the addresses provided 
below within the 90-day review period.

Public hearings on the PR/DEIS will 
be held on the following dates at the 
locations indicated.

Session 1: Tuesday, November 12, 
1991; 7 p.m., Carbon County Courthouse; 
185 East Main, Price, Utah.

Session 2: Wednesday, November 13, 
1991; 7 p.m., Emery County Courthouse, 
75 East Main, Castle Dale, Utah. 
a d d r e s s e s : Copies of the PR/DEIS may 
be obtained on request to the following:

• Regional Director, Bureau of 
Reclamation, 125 South State Street or 
PO Box 11568, Salt Lake City, UT 84147, 
Telephone: (801) 524-5580;

• Utah Projects Office, Bureau of 
Reclamation, 302 East 1860 South, Provo, 
UT 84603, Telephone: (801) 379-1000;

• State Conservationist, Soil 
Conservation Service, 125 South State 
Street, room 4012, Salt Lake City, UT 
84147, Telephone: (801) 524-5050.

Copies of the PR/DEIS are available 
for inspection at the following locations:

• Bureau of Reclamation, Denver 
Office Library, Denver Federal Center, 
6th and Kipling, Building 67, room 167, 
Denver, Colorado.

• Soil Conservation Service, 125 
South State Street, Salt Lake City, Utah.

• National Agricultural Library 
Building, Beltsville,.Mary land.

• Bureau of Reclamation, Technical 
Liaison Division, U.S. Department of the 
Interior, 1849 C Street, NW., room 7456, 
Washington, DC 20240; telephone: (202) 
208-4662.

Libraries
American Fork Library, 64 South 100 

East, American Fork, Utah.
National Agricultural Library Building, 

Beltsville, Maryland.
Southern Utah State College Library, 

351 West Center Street, Cedar City,
Utah.

Merrill Library, Utah State University, 
Logan, Utah.

Weber State College Library, Ogden, 
Utah.

Price City Library, Price, Utah.

Orem City Library, 56 N. State. Orem, 
Utah.

Provo City Library, 13 N. 100 E., Provo, 
Utah.

Harold B. Lee Library, Brigham Young 
University, Provo, Utah.

Salt Lake City Public Library, 209 East 
500 South, Salt Lake City, Utah.

Marriott Library, University of Utah, 
Salt Lake City, Utah.

Nightingale Memorial Library, 
Westminster College, 1840 South 1300 
East, Salt Lake City, Utah.

Sprague Library, 2131 South 1100 East, 
Salt Lake City, Utah.
FOR FURTHER INFORMATION CONTACT:
Mr. Harold Sersland, (Regional 
Environmental Officer, Upper Colorado 
Region, Salt Lake City, Utah), (801) 524- 
5580; Francis T. Holt, (State 
Conservationist, Salt Lake City, Utah), 
(801) 524-5050.
SUPPLEMENTARY INFORMATION:
Increased levels of salinity in the 
Colorado River have made it necessary 
to study alternatives of salt reduction in 
the Colorado River basin. Reclamation 
and the SCS were given a charge in 
Public Law 96-375 to investigate salinity 
reduction measures within the Price and 
San Rafael River basins. Studies of the 
Price-San Rafael area included analysis 
of existing irrigation practices and salt 
loading mechanisms, development of 
alternatives for reducing the salt 
contribution, identification of potential 
beneficial uses of saline water, effects of 
no salinity reduction measures, 
evaluation of alternatives, and selection 
of a preferred plan.

The selected preferred plan would 
reduce the area salt contribution to the 
Colorado River by about 161,000 tons 
annually. Under the preferred plan, 
improvements would include a system 
of onfarm and off-farm irrigation 
delivery. These improvements would be 
jointly implemented by Reclamation and 
the SCS. Other alternatives include a 
modified irrigation improvement plan 
without improved surface irrigation and 
a no action alternative that would entail 
no improvements or changes in 
irrigation.

Environmental effects due to 
implementation of the preferred plan 
would include a loss of wetland and 
other wildlife habitat which would be 
fully mitigated under the off-farm 
portion of the plan and voluntarily 
replaced under onfarm measures. 
Impacts to area endangered fishes 
would result from depletion of flows to 
the Green River basin and be offset by 
contributions to the Recovery 
Implementation Program for Endangered 
Fish Species in the Upper Colorado 
River Basin.

HEARING PROCESS INFORMATION: 
Organizations and individuals wishing 
to present statements at the hearings 
should contact the SCS Field Office, 350 
North 400 East, Price, UT 84501, 
Telephone (801) 637-0041, to announce 
their intention to participate. Requests 
for scheduled presentations will be 
accepted through 4 p.m. on November 8, 
1991.

Oral comments at the hearing will be 
limited to 10 minutes. The hearing 
officer may allow any speaker to 
provide additional oral comments after 
all persons wishing to comment have 
been heard. Whenever possible, 
speakers will be scheduled according to 
the time preference mentioned in their 
letter or telephone requests. Speakers 
not present when called will lose their 
privilege in the scheduled order and will 
be recalled at the end of the scheduled 
speakers.

Written comments from those unable 
to attend or those wishing to supplement 
their oral presentations at the hearing 
should be received by Reclamation’s 
Upper Colorado Regional Office, Utah 
Projects Office, or the SCS State Office 
at the above addresses by the end of the 
90-day comment period for inclusion in 
the hearing record.

Dated: August 21,1991.
Joe D. Hall,
Deputy Commissioner.
Ronald R. Nichols,
Public Affairs Specialist.
[FR Doc. 91-23225 Filed 9-25-91; 8:45 am] 
BILLING CODE 4310-0S-M

National Park Service

National Register of Historic Places; 
Notification of Pending Nominations

Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before 
September 10,1991. Pursuant to § 60.13 
of 36 CFR part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, P.O. Box 37127, Washington, DC 
20013-7127. Written comments should 
be submitted by October 11,1991.
Carol D. Shull,
Chief of Registration, National Register.

KANSAS

Franklin County
Wellsville Bank Building, 418 Main St., 

Wellsville, 91001519
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Cumberland County
Mallett Hall, Rt. 9, E  side, N of Dyer Rd., 

Pownal Center, 91001511

Hancock County
Stonington Opera House, NW corner of Main 

St. and Russ Hill Rd., Stonington, 91001509 
West Gouldsboro Village Library, ME 186, E  

side, between Jones Cove and Jones Pood, 
West Gouldsboro, 91001512

Kennebec County
Wing Family Cemetery\ Pond Rd., E side, N 

of jet. with ME 133, Wayne vicinity, 
91001514

Knox County
Wharf House, SE of jet. of Main and Smith 

Sts., North Haven, 91001508

Waldo County
Greer’s Corner School, SE comer of Back 

Belmont and Greer’s Corner Rd., Belmont 
Corner vicinity, 91001513 

Mortland Family Farm, E side Mortland Rd.
N of Searsport, Searsport vicinity, 91001510

York County
Hedden Site, Address Restricted, Kennebunk 

vicinity, 91001515

MISSOURI

Christian County
Southwest Missouri Pi'ehistoric Rock Shelter 

and Ca ve Sites Discontiguous 
Archeological District [Prehistoric Rock 
Shelter and Cave Sites in Southwestern 
Missouri MPSJ, Address Restricted, 
Chadwick vicinity, 91001517

Cole County
Missouri State Penitentiary Warden’s House, 

700 E. Capitol Ave., Jefferson City, 91001518

NORTH CAROLINA

Alleghany County
Jarvis House, N end N C1439, N of jet. with 

NC 18, Sparta vicinity, 91001506

Buncombe County
Gunston Hall, 324 Vanderbilt Rd., BiltmoFe 

Forest, 91001505

Stokes County
Hanging Rock State Park Bathhouse, End of 

NC 2015 S of jet. with NC 1001, Hanging 
Rock State Park, Danbury vicinity,
91001507

Wake County
Royall Cotton Mill Commissary, Jet. of Brick 

and Brewer Sts., Wake Forest, 91001504

WASHINGTON

Thurston County
South Capitol Neighborhood Historic 

District, Roughly bounded by Capitol Lake, 
US 5 and 16th Ave., Olympia, 91001516

The commenting period has been 
waived for the following properties:

NEVADA 

Clark County
Desert Valley Museum, 31 W. Mesquite 

Blvd., Mesquite, 91001527

Pershing County
Vocational—Agriculture Building, 1170 

Elmhurst St., Lovelock, 91001528

[FR Doc. 91-23151 Filed 9-25-91; 8:45 am]
BILLING CODE 4310-70-M

NATIONAL COMMISSION ON 
SEVERELY DISTRESSED PUBLIC 
HOUSING

Meeting Announcement

a g e n c y : National Commission on 
Severely Distressed Public Housing.
ACTION: Notice of Meeting/Public 
Hearing.

SUMMARY: In according with the Federal 
Advisory Committee Act, Public Law
92-463, as amended, the National 
Commission on Severely Distressed 
Public Housing announces a forthcoming 
of the Commission,

Dates/Times
September 29,1991—Full Commission 

Meeting Atlanta Georgia. Time: 5 p.m.-7 
p.m.

October 9,1991—Public Hearing, Cleveland, 
Ohio. Time: 9:30 a.m.-3 p.m.

October 11,1991—Public Hearing, Detroit 
Michigan. Time: 9:30 a.m.-3 p.m.

October 14,1991—Public Hearing, Columbus, 
Ohio. Time: 9:30 a.m.-3 p.m.

October 16,1991,1991—Public Hearing, 
Boston, Massachusetts. Time: 9:30 a.m.-3 
p.m.

October 18,1991—Public Hearing, Baltimore, 
Maryland. Time: 9:30 a.m.-3 p.m,

October 21,1991—Full Commission Meeting 
and Public Hearing Philadelphia, 
Pennsylvania. Time: 9:30 a.m.-3 
p.m.(Hearing) Time: 4 p.m.-6 p.m. (Meeting) 

November 6,1991,1991—Public Hearing, St.
Thomas. Time: 6 p.m.-9 p.m.

November 7,1991—Public Hearing, St. John. 
Time: 6 p.m.-9 p.m.

November 8,1991—Public Hearing, St. Croix. 
Time: 6 p.m.-9 p.m.

November 13,1991—Public Hearing, Puerto 
Rico. Time: 9:30 a.m.-3 p.m.

November 20,1991—Public Hearings, 
Washington, DC Time: 1 pjn.-4 p.ra. 

November 21,1991—Public Hearings, 
Washington, DC. Time: 9:30 ajn .-4 p.m. 

November 22,1991—Full Commission 
Meeting, Washington, DC. Time: 10 am .-2  
p.m.

December 9,1991—Public Hearing, Tampa, 
Florida. Time: 9:30 a.m.-3 pan.

December 11,1991—Public Hearing, Miami, 
Florida. Time: 9:30 a.m.-3 p.m.

December 18,1991—Public Hearing, Dallas, 
Texas. Time: 9:30 a jn .-3 p.m.

December 20,1991—Public Hearing, Houston, 
Texas. Time: 9:30 a.m.-3 p.m.

FOR FURTHER INFORMATION CONTACT: 
Carmelita Pratt, Administrative Officer, 
The National Commission on Severely 
Distressed Public Housing, 1100 L Street, 
NW., room 7121, Washington, DC 20005.
TYPE OF MEETING: Open.

Due to scheduling difficulties, this 
notice could not be published 15 days 
prior to the first meeting as required by 
Federal Advisory Committee Act. 
Carmelita R. Pratt,
Administrative Officer.
[FRDoc. 91-23176 Filed 9-25-91; 8:45 ami 
BILLING CODE 6820-07-»»

NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES

Advisory Council on Arts Education; 
Meeting

Pursuant to section 10(a)(2} of the 
Federal Advisory Committee Act (Pub.
L. 92-463), as amended, notice is hereby 
given that a meeting of the Advisory 
Council on Arts Education will be held 
on October 8,1991, from 1:30 p.m.-4:45 
p.m. and October 9 from 9: a.m.-3:30 
p.m. at the Kennedy Center for the 
Performing Arts, Washington, DC 20566

This meeting will be open to the 
public on a space available basis. The 
topics will be introductions and 
overview; purpose and organization of 
the Advisory Council; review of the 
National Endowment for the Arts; 
reauthorizing legislation and existing 
education programs; Chairman’s vision 
and objectives for the Advisory Council, 
including The Summit ‘92 Conference/ 
National Action Agenda, America 2000, 
improving partnerships and 
collaborations, and effective use of 
research; group discussion and 
consideration of future actions, 
summary.

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the panel’s 
discussions at the discretion of the panel 
chairman and with the approval of the 
full-time Federal employee in 
attendance.

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW.,
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496, at least seven (7) 
days prior to the meeting.

Further information with reference to 
this meeting can be obtained from Ms 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National
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Endowment for the Arts, Washington, 
DC 20506, or call (202) 682-5433.

Dated: September 20,1991.
Yvonne M. Sabine,
Director, Council and Panel Operations, 
National Endowment for the Arts.
[FR Doc. 91-23115 Filed 9-25-91; 8:45 am] 
BILLING CODE 7537-01-«

Humanities Panel; Meeting
a g e n c y : National Endowment for the 
Humanities.
a c t io n : Notice of meetings.

s u m m a r y : Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. 92-463, as amended), notice is 
hereby given that the following meetings 
of the Humanities Panel will be held at 
the Old Post Office, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 
FOR FURTHER INFORMATION CONTACT: 
David Fisher, Advisory Committee 
Management Officer, National 
Endowment for the Humanities, 
Washington, DC 20506; telephone 202/ 
786-0322.
SUPPLEMENTARY INFORMATION: The 
proposed meetings are for the purpose 
of panel review, discussion, evaluation 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidencë to the agency by 
grant applicants. Because the proposed 
meetings vyill consider information that 
is likely to disclose: (1) Trade secrets 
and commercial or financial information 
obtained from a person and privileged 
or confidential; or (2) information of a 
personal nature the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, pursuant 
to authority granted me by the , 
Chairman’s Delegation of Authority to 
Close Advisory Committee meetings, 
dated January 15,1978,1 have 
determined that these meetings will be 
close to the public pursuant to 
subsections (c) (4), and (6) of section 
552b of title 5, United States Code.
1. Date: October 10-11,1991.

Time: 8:30 a.m. to 5:30 p.m.
Room: 415.
Program: This meeting will review 

applications submitted for Humanities 
Projects in Media, submitted to the 
Division of Public Programs, for projects 
beginning after April 1,1992.

2. Date: October 17-18,1991.
Time: 8:30 a.m. to 5:30 p.m.
Room: 415.
Program: This meeting will review 

applications submitted for Humanities 
Projects in Media, submitted to the

Division of Public Programs, for projects 
beginning after April 1,1992.

3. Date: October 24-25,1991.
Time: 8:30 a.m. to 5:30 p.m.
Room: 415.
Program: This meeting will review 

applications submitted for Humanities 
Projects in Media, submitted to the 
Division of Public Programs, for projects 
beginning after April 1,1992.

4. Date: October 30,1991.
Time: 8:30 a.m. to 5:30 p.m.
Room: 430.
Program: This meeting will review Study 

Grants for College and University 
Teachers applications in Communication, 
Rhetoric and Film, submitted to the 
Division of Fellowships and Seminars, 
for projects beginning after May 1,1992.

5. Date: October 31,1991.
Time: 8:30 a.m. to 5:30 p.m.
Room: 315.
Program: This meeting will review Study 

Grants for College and University 
Teachers applications in Comparative 
Literature and Romance Languages, 
submitted to the Division of Fellowships 
and Seminars, for projects beginning 
after May, 1992.

6. Date: October 31-November 1,1991.
Time: 8:30 a.m. to 5:30 p.m.
Room: 415.
Program: This meeting will review 

applications submitted for Humanities 
Projects in Media, submitted to the 
Division of Public Programs, for projects 
beginning after April 1,1992.

David Fisher,
Advisory Committee Management Officer.
[FR Doc. 91-23223 Filed 9-25-91; 8:45 am]
BILLING CODE 7536-01-M

NATIONAL SCIENCE FOUNDATION

Advisory Panel for Developmental 
Biology; Meeting

Name: Advisory Panel for Developmental 
Biology.

Date & Time: October 14th-16th, 1991 8:30 
a.m. to 5 p.m.

Place: Ramada Hotel, 404 N. Freeway, 
Tucson, AZ 85745, Telephone: 602/624-8341.

Type of Meeting: Closed.
Contact Person: Dr. Thomas Brady, 

Program Director, Developmental Biology, 
room 321, National Science Foundation, 
Washington, DC 20550.

Minutes: May be obtained from Contact 
person listed above.

Purpose of Meeting: To provide advice and 
recommendations concerning support for 
research in Developmental Biology.

Agenda: Closed—To review and evaluate 
research proposals as part of the selection 
process for awards.

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information; financial data; such as salaries

and personal information concerning 
individuals associated with the proposals. 
These matters are within exemptions (4) and
(6) of U.S.C. 552b(c), Government in the 
Sunshine Act.

Dated: September 23,1991.
M . Rebecca Winkler,
Committee Management Officer.
[FR Doc. 91-23210 Filed 9-25-91; 8:45 am] 
BILUNG CODE 7555-01-M

Division of Behavioral and Neural 
Sciences; Fall 1991 Panel Meetings

SUMMARY: In accordance with the 
Federal Advisory Committee Act (Pub.
L. 92-463, as amended), the National 
Science Foundation announces the 
following meeting(s) to be held at 1800 G 
Street, NW., Washington, DC 20550 
(except where otherwise indicated).
SUPPLEMENTARY INFORMATION: The 
purpose of the meeting is to provide 
advice and recommendations to the 
National Science Foundation concerning 
the support of research, in the 
Behavioral and Neural Sciences 
Division. The agenda is to review and 
evaluate proposals as part of the 
selection process of awards. The entire 
meeting is closed to the public because 
the panels are reviewing proposals that 
include information of a proprietary or 
confidential nature, including technical 
information; financial data, such as 
salaries; and personal information 
concerning individuals associated with 
the proposals. These matters are within 
exemptions (4) and (6) of 5 U.S.C. 552b 
(c), the Government in the Sunshine Act.

Dated: September 23,1991.
M . Rebecca Winkler,
Committee Management Officer.

Anthropology
Archaeology, November 4-5,1991, room 540B, 

Dr. John Yellen/(202) 357-7804.
Cultural Anthropology, November 12-13,

1991, room 1242, Dr. Stuart Plattner/(202) 
357-7804.

Physical Anthropology, November 4-5,1991, 
room 523, Dr. Mark Weiss/(202) 357- 
7804.

Language, Cognition and Social Behavior
Linguistics, November 6-8,1991, Georgetown 

Harbor Mews, Dr. Paul Chapin/(202) 
357-7696.

Human Cognition and Perception, October 
21-23,1991, room 523, Dr. Joseph Young/ 
(202)357-9898.

Social Psychology, November 7-8,1991, room 
1242, Dr. Jean Intermaggio/(202) 357- 
9485.

Biological Basis of Behavior
Animal Learning and Behavior,. October 24-

25,1991, room 523, 8:30 a.m. -  5 p.m., Dr. 
Fred Stollnitz/(202) 357-7949.
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Neural Mechanisms of Behavior, October 18-
19.1991, Holiday Inn at Fisherman’s 
Wharf, San Francisco, CA, Dr. Kathie 
Olsen/{202) 357-7040.

Neuroscience
Sensory Systems, November 4-6,1991, room 

1242, Dr. Katherine Fite/(202) 357-7428. 
Cellular Neuroscience, November 8-8,1991, 

room 1243, Dr. Edward Lieberman/(202) 
357-7471.

Developmental Neuroscience, November 20-
22.1991, The River Inn, Dr. Martha Bohn/ 
(202) 357-7042.

All sessions will be closed and will be 
held from 9 a.m. to 5 p.m. unless 
otherwise indicated.
[FR Doc. 91-23209 Filed 9-25-91; 8:45 am] 
BILLING CODE 7555-01-M

Special Emphasis Panel in Research 
Career Development; Notice of 
Meeting

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92-463, 
as amended), the National Science 
Foundation announces the following 
meeting:

Name: Special Emphasis Panel In Research 
Career. Development.

Dates: October 16-18,1991.
Times: October 16-6 p.m. to 9 p.m.—Panel 

Chairs.
Meeting: October 17-8 a.m. to 5:30 p.m.— 

Panel Meeting. October 18-8 a.m. to 3:30 
p.m.—Panel Meeting.

Place: Washington Sheraton Hotel, 2660 
Woodley Rd. at Conn. Ave. NW„
Washington, DC 20008.

Type of Meeting: Closed.
Purpose: To review and evaluate proposals 

as part of the selection process for awards. 
Because the proposals being reviewed 
include information of a proprietary or 
confidential nature, including technical 
information: financial data, such as salaries; 
and personal information concerning 
individuals associated with proposals, the 
meetings are closed to the public. These 
matters are within exemptions (4) and (6) of 5 
U.S.C. 552b(c),~Government in the Sunshine 
Act.

Agenda: Review and evaluate Young 
Scholars Proposals.

Contact: Dr. Virginia Eaton, Young 
Scholars Program, Division of Research 
Career Development, Directorate for 
Education and Human Resources, National 
Science Foundation, room 630, Washington, 
DC 20550, (202) 357-7538.

Dated: September 23,1991.
M. Rebecca Winkler,
Committee Management Officer,
(FR Doc. 91-23208 Filed 9-25-91; 8:45 am]
BILLING CODE 7555-01-M

NUCLEAR WASTE TECHNICAL 
REVIEW BOARD

Full Board Meeting

Pursuant to the Nuclear Waste 
Technical Review Board’s (the Board) 
authority under section 5051 of Public 
Law 100-203, the Nuclear Waste Policy 
Amendments Act (NWPAA) of 1987, the 
Board’s Panel on Structural Geology & 
Geoengineering will hold a day-and-a- 
half meeting in Seattle, Washington, on 
the repository sealing program. The 
meeting will be followed by a half-day 
tour of The Robbins Company, the 
world’s largest manufacturer of tunnel
boring machines. The day-and-half 
meeting will be held at the Wyndham 
Garden Hotel, 18118 Pacific Highway 
South, Seattle, Washington 98188; (206) 
244-6666, and will run from 8:30 a.m.- 
5:30 p.m. on November 12 and from 8:30 
a.m .-ll:30 p.m. on November 13. Both 
the meeting and tour are open to the 
public.

On Tuesday, November 12, panel 
members will hear presentations from 
representatives of the Department of 
Energy (DOE) and Sandia National 
Laboratories (SNL), who will review the 
status of the proposed repository sealing 
program. Members will hear 
presentations on the program’s history, 
regulatory requirements, design 
philosophy, sealing concepts, and the 
rationale for these concepts. Following 
discussions will focus on the technical 
requirements of sealing and the 
development of a numerical model of 
the permeability of the zone surrounding 
the openings of the proposed repository. 
The model’s purpose is to demonstrate 
sealing performance in response to the 
effects of water flow to the repository 
and gaseous flow out of the repository 
or around sealed and backfilled 
boreholes, shafts, ramps, and 
underground openings. The latter part of 
the day will be devoted to a discussion 
of plans for future studies. The morning 
of November 13 will be a continuation of 
this discussion. Presentations will 
conclude with a discussion of the 
materials selection process, seal 
degradation, and proposed field test 
efforts.

On the afternoon of November 13, 
Board members and interested meeting 
participants will have the opportunity to 
tour The Robbins Company, which is 
located at 2244 76th Avenue South, Kent, 
Washington 98031 (approximately 15 
minutes from the hotel). Transportation 
will depart at 12:30 p.m.

Transcripts of the meeting will be 
available on a library-loan basis from 
Victoria Reich, Board librarian, 
beginning Tanuary 3,1992. For more

information, contact Paula N. Alford, 
Director, External Affairs, Nuclear 
Waste Technical Review Board, 1100 
Wilson Boulevard, suite 910, Arlington, 
Virginia 22209; (703) 235-4473.

Dated: September 23,1991.
William D. Barnard,
Executive Director, Nuclear Waste Technical 
Review Board.
[FR Doc. 91-23175 Filed 9-25-91; 8:45 am] 
BILLING CODE 6820-AM-M

OFFICE OF PERSONNEL 
MANAGEMENT

Request for Clearance of Form SF 
2809

AGENCY: Office of Personnel 
Management. -
a c t io n : Notice.

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1980 (title 
44, U.S. Code, chapter 35), this notice 
announces a request for clearance of an 
information collection. Form SF 2809, 
Health Benefits Registration Form, is the 
instrument by which eligible individuals 
may enroll or change their enrollment 
status under the Federal Employees 
Health Benefits (FEHB) Program.

Approximately 9,000 SF 2809 forms 
will be completed per year. The form 
requires 30 minutes to fill out. The 
annual burden is 4500 hours.

For copies of this proposal, contact C. 
Ronald Trueworthy, on (703) 908-8550.
DATES: Comments on this proposal 
should be received by October 28,1991.
ADDRESSES: Send or deliver comments 
to—
C. Ronald Trueworthy, Agency 

Clearance Officer, U.S. Office of 
Personnel Management, 1900 E. Street, 
NW, CHP 500, Washington, DC 20415 

and
Joseph Lackey, OPM Desk Officer,

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office 
Building. NW., room 3002,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: 
Mary Beth Smith-Toomey, (202) 606- 
0623.
U.S. Office of Personnel Management. 
Constance Berry Newman,
Director.
[FR Doc. 91-23198 Filed 9-25-91; 8:45 am] 
BILLING CODE 6325-01-M
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DEPARTMENT OF TRANSPORTATION

Office of the Secretary
[Order 91-9-41, Docket 47514]

Application of F.S. Air Service, Inc.,
For Certification Authority Under 
Subpart Q

a g e n c y : Department of Transportation. 
a c t io n : Notice of order to show cause.

s u m m a r y : The Department of 
Transportation is directing all interested 
persons to show cause why it should not 
issue an order finding F.S. Air Service, 
Inc., fit and award it a certificate of 
public convenience and necessity to 
engage in interstate and overseas 
scheduled air transportation. 
d a t e s : Persons wishing to file 
objections should do so no later than 
October 4,1991.
a d d r e s s e s : Objections and answers to 
objections should be filed in Docket 
47514 and addressed to the 
Documentary Service Division (C-55, 
room 4107), U.S. Department of 
Transportation, 400 Seventh Street, SW., 
Washington, DC 20590 and should be 
served upon the parties listed in 
Attachment A to the order.
FOR FURTHER INFORMATION CONTACT: 
Mrs. Kathy Lusby Cooperstein, Air 
Carrier Fitness Division (P-56, room 
6401), U.S. Department of 
Transportation, 400 Seventh Street, SW., 
Washington, DC 20590, (202) 366-2337.

Dated: September 19,1991.
Patrick V. Murphy, Jr.,
Deputy Assistant Secretary for Policy and 
International Affairs.
[FR Doc. 91-23212 Filed 9-25-91; 8:45 am] 
BILUNG CODE 4910-62-M

[Docket 43232]

Security of Aircraft and Safety of 
Passengers Transiting Lebanon

A number of foreign air carriers have 
recently begun or announced plans to 
begin service to Beirut, Lebanon. This 
has brought a number of inquiries to the 
department pertaining to the status of 
the aviation-related restrictions put in 
place by the Department with regard to 
Lebanon in 1985.

By this Notice, we are reaffirming the 
restrictions that were put in place by 
Order 85-7-45 and which were clarified 
by Order 91-3-16. Specifically, it is a 
condition in all certificates held by U.S. 
air carriers, all permits held by foreign 
air carriers and all exemptions from 
sections 401 and 402 of the Act, 
including those authorizing air freight 
forwarder activities, that the holder and

its agents shall not sell in the United 
States any transportation by air which 
includes any type of stop in Lebanon.

This Notice shall be printed in the 
Federal Register.

Dated: September 17,1991.
Jeffrey N. Shane,
Assistant Secretary for Policy and 
International Affairs.
[FR Doc. 91-23146 Filed 9-25-91; 8:45 am] 
BILLING CODE 49910-62-M

Federal Aviation Administration

[Summary Notice No. PE-91-34]

Petition for Exemption

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of petitions for 
exemption received.

s u m m a r y : Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR part 
11), this notice contains a summary of 
certain petitions seeking relief from the 
specified requirements of the Federal 
Aviation Regulations (14 CFR chapter I). 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 
DATES: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before October 7,1991.
ADDRESSES: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rules Docket (AGC-10),
Petition Docket No_______ , 800
Independence Avenue, SW.,
Washington, DC 20591.

The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-10), room 915G,
FAA Headquarters Building (FOB10A), 
800 Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-3132.
FOR FURTHER INFORMATION CONTACT:
Mr. C. Nick Spithas, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-9683.

This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of

part 11 of the Federal Aviation 
Regulations (14 CFR part 11).

Issued in Washington, DC, on September
20,1991.
Denise Donohue Hall,
Manager, Program Management Staff.

Petitions for Exemption 
Docket No.: 26627.
Petitioner: Air Transport Association 

of America.
Regulations Affected: 14 CFR 121.343 

(c), (e), and (f).
Description o f R elief Sought: 

Petitioner seeks to extend the 
compliance date for members of the Air 
Transport Association of America to 
install in their airplanes approved flight 
recorders that utilize a digital method of 
recording, storing and retrieving data.
[FR Doc. 91-23190 Filed 9-25-91; 8:45 am] 
BILLING CODE 4916-13-M

National Highway Traffic Safety 
Administration

[Docket No. 91-15; Notice 2]

Determination that Nonconforming 
1988 Mercedes-Benz 230E Passenger 
Cars are Eligible for Importation

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
a c t io n : Notice of determination by the 
Administrator, NHTSA, that 
nonconforming 1988 Mercedes-Benz 
230E passenger cars are eligible for 
importation.

SUMMARY: This notice announces the 
determination by the Administrator, 
NHTSA, that 1988 Mercedes-Benz 230E 
passenger cars not originally 
manufactured to comply with all 
applicable Federal motor vehicle safety 
standards are eligible for importation 
into the United States because they are 
substantially similar to a vehicle 
originally manufactured for importation 
and sale in the United States and 
certified by its manufacturer as 
complying with the safety standards, 
and are capable of being readily 
modified to conform to the standards. 
DATES: The determination is effective as 
of the date of its publication in the 
Federal Register.
FOR FURTHER INFORMATION CONTACT: 
Ted Bay 1er, Office of Vehicle Safety 
Compliance, NHTSA (202-366-5306). 
SUPPLEMENTARY INFORMATION:

Background
Under section 108(c)(3)(A)(i) of the 

National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1381 et seq.) (the
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Act), a motor vehicle that was not 
originally manufactured to conform to 
all applicable Federal motor vehicle 
safety standards shall be refused 
admission into the United States on and 
after January 31,1990, unless NHTSA 
has determined:

“(I) that the motor vehicle * * * is 
substantially similar to a motor vehicle 
originally manufactured for importation and 
sale into the United States, certified under 
section 114 [of the Act], and of the same 
model year * * * as the model of the motor 
vehicle to be compared, and is capable of 
being readily modified to conform to all 
applicable Federal motor vehicle safety 
standards * * * .”

Petitions for eligibility determinations 
may be submitted by manufacturers or 
importers who have registered with 
NHTSA pursuant to 49 CFR part 592. 
After receipt of a petition, NHTSA 
publishes notice of its receipt in the 
Federal Register, and affords interested 
persons an opportunity to comment. 
Following close of the comment period, 
NHTSA reviews the petition and 
comments, and publishes its 
determination in the Federal Register.

G&K Automotive Conversion, Inc. of 
Anaheim, California (Registered 
Importer No. R-90-007) petitioned for a 
determination regarding the eligibility 
for admission into the United States of 
1988 Mercedes-Benz 230E, Model ID 
124.023 passenger cars. Notice of the 
petition was published on May 2,1991, 
and an opportunity afforded for 
comment (56 FR 20255).

G&K argued that the 1988 Mercedes- 
Benz 230E is substantially similar to the 
1988 Mercedes-Benz 260E, Model ID 
124.026, and it submitted information 
indicating that Mercedes-Benz of North 
America offered the 1988 Mercedes- 
Benz 260E for sale in the United States. 
This model was manufactured by 
Daimler-Benz A.G. and was certified as 
conforming to all applicable Federal 
motor vehicle safety standards.

The petitioner noted that the agency, 
on its own initiative, had already made 
a determination of substantial similarity 
covering the 1988 Model 260E that 
Daimler-Benz A.G. did not certify and 
offer for sale in the United States (55 FR 
47418). It alleged that the 230E and non- 
conforming 260E cars differ “mainly in 
engine size and minor options which go 
with it.”

G&K submitted information with its 
petition intended to demonstrate that 
the vehicle was originally manufactured 
to conform to many Federal motor 
vehicle safety standards in the same 
manner as its companion U.S. model, or 
was capable of being readily modified to 
conform to them.

Specifically, it averred that the 
noncertified 230E was identical to the 
certified 260E with respect to 
compliance with Standards Nos. 102 
Transmission Shift Lever Sequence 
* * *., 103 Defrosting and Defogging 
Systems, 104 W indshield Wiping and 
Washing Systems, 105 Hydraulic Brake 
Systems, 106 Brake Hoses, 107 
Reflecting Surfaces, 109 New Pneumatic 
Tires, 113 Hood Latch Systems, 116 
Brake Fluids, 124 Accelerator Control 
Systems, 201 Occupant Protection in 
Interior Impact, 202 H ead Restraints,
203 Impact Protection for the Driver 
From the Steering Control System, 204 
Steering Control Rearward 
Displacement, 205 Glazing Materials,
207 Seating Systems, 210 Seat Belt 
Assem bly Anchorages, 211 W heel Nuts, 
W heel Discs and Hubcaps, 212 
W indshield Retention, 216 Roof Crush 
Resistance, 219 W indshield Zone 
Intrusion, and 302 Flammability o f 
Interior Materials.

Petitioner also argued that the vehicle 
was capable of being readily modified to 
meet the following standards, in the 
manner indicated:

Standard No. 101 Controls and 
Displays: (a) Substitution of a lens 
marked “Brake” for a lens with an ECE 
symbol on the brake failure indicator 
lamp; (b) installation of a seat belt 
warning lamp; (c) recalibration of the 
speedometer/odometer from kilometers 
to miles.

Standard No. 108 Lamps, Reflective 
Devices and Associated Equipment: (a) ' 
Install U.S.-model headlamp assemblies 
and front sidemarkers; (b) install U.S.- 
model taillamp assemblies which 
incorporate rear sidemarkers; (c) install 
a high mounted stop lamp.

Standard No. 110 Tire Selection and 
Rims: Install a tire information placard.

Standard No. I l l  Rearview M irrors: 
The passenger's outside rearview mirror 
is convex and must be replaced with a 
convex mirror permanently marked 
“Objects in mirror are closer than they 
appear”, or with a flat mirror.

Standard No. 114 Theft Protection:
The vehicle’s key-locking system lacks a 
warning buzzer, and it is necessary to 
install a buzzer microswitch in the 
steering lock assembly, and the buzzer 
itself.

Standard No. 115 Vehicle 
Identification Number: Install a VIN 
label.

Standard No. 118 Power Window 
Systems: Rewire so that the window 
transport is inoperative when the 
ignition is switched off.

Standard No. 206 Door Locks and 
Door Retention Components: Replace 
rear door locks and locking buttons with 
U.S. parts.

Standard No. 208 Occupant Crash 
Protection: (a) Install a U.S. model seat 
belt in the driver’s position, or install a 
belt webbing-actuated microswitch 
inside the driver’s seat belt retractor; (b) 
install an ignition switch-actuated seat 
belt warning lamp and buzzer.

Standard No. 214 Side Door Strength: 
Insall reinforcing beams.

Standard No. 301 Fuel System  
Integrity: Install a rollover valve in the 
fuel tank vent line between the fuel and 
the evaporation emissions collection 
cannister.

One comment (and an amendment) 
was received in response to the notice 
of receipt of the petition, from 
Mercedes-Benz of North America, Inc. 
(“MBNA”), the U.S. subsidiary of the 
original manufacturer, which “strongly 
urges the agency to deny the petition.” 
MBNA admitted that in some instances 
the 230E can be "easily modified” to 
conform to Federal standards, but 
asserted that other modifications will 
require substantial changes to the 
vehicle’s structural components. It 
presented arguments with respect to 
many of the Federal standards. NHTSA 
invited the petitioner to comment on 
these arguments. The discussion below 
presents MBNA’s opinions, and G&K’s 
responses:

Standard No. 101: MBNA comments 
that petitioner has omitted mention of 
the required horn identification symbol. 
The 230E’s horn pad has never been 
manufactured with the horn symbol, and 
its addition would be necessary.

G&K responded that a horn pad need 
not be manufactured with the symbol; 
the symbol can be easily added.

Standard No. 103: Contrary to 
petitioner’s assertion that the 
windshield defogging and defrosting 
systems are identical in the 230E and 
260E, the 230E is available in three 
different versions. Only the automatic 
climate control system placed in U.S. 
market cars is certified to meet the 
standard. MBNA asserts that the system 
can be readily modified to be 
substantially similar only after the 
system in the vehicle is replaced with an 
automatic climate control.

G&K avers that its model is equipped 
with the automatic climate control 
system to which MBNA refers.

Standard No. 105: The model 230E 
does not have the required brake 
warning indicator lamp check function, 
requiring modification of the wiring and 
control circuits.

G&K comments that the indicator 
lamp circuit is easily modified at low 
cost to check the lamp function by 
turning the key to the on position before 
activating the ignition.
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Standard No. 106: Replacement hoses 
that comply with the standard are not 
available from MBNA for the 230E as a 
spare part because of the differences 
between that car and the U.S. 260E. 
Thus, the vehicle is not substantially 
similar, and because of the absence of 
replacement parts cannot be readily 
modified.

G&K has examined a 230E vehicle in 
its shop and finds that it is equipped 
with brake hoses, front and rear, which 
bear the symbol “DOT”, indicating 
compliance with Standard No. 106, as 
well as the SAE marking “SAE J1401”.

Standard No. 108: The wiring harness 
of the 230E does not have the capability 
to illuminate the side marker lamps. 
Major changes in the vehicle’s wiring 
will be necessary for compliance.

G&K states that the conversion can be 
accomplished in 7 minutes. It involves 
only the repositioning of contacts in the 
quick-connect headlamp assembly 
pigtail socket and inclusion in it of the 
sidemarker wiring which comes with the 
U.S. model headlamp/sidemarker 
assembly.

MBNA further argued that the 
headlamp aiming adjustment 
mechanism located inside the 230E's 
passenger compartment is not permitted 
by Standard No. 108.

G&K replies that the U.S. model 
headlamp assembly does not have an 
aiming adjustment mechanism, and, 
thus, the control that exists for this 
function on European models, is 
rendered inoperable and useless when 
the U.S. model headlamp assembly is 
installed.

Standard No. 109: The requirements of 
part 574 Tire Identification and Record 
Keeping are not fulfilled.

G&K replies that there is no 
requirement in Standard No. 109 for this 
function.

Standard No. 208: The U.S. certified 
model 260E that petitioner claims is 
substantially similar to the 230E is 
designed to meet the standard only 
through the use of a supplemental 
restraint system that includes a driver 
side air bag and knee bolster. Petitioner 
seeks to import a car with no 
demonstrated ability to meet the passive 
restraint requirements. This potential 
modification is so significant that it 
disqualifies the 230E from importation 
as it cannot be deemed to be 
substantially similar to the 260E.

G&K replies that it does not need to 
retrofit its vehicles with airbags.

Standard No. 209: MBNA stated that 
some of the seat belt assemblies on the 
230E may not have been tested for 
compliance with Standard No. 209, and

therefore may not have the required 
labeling.

G&K states that it will install seat 
belts that conform with Standard No. 
209.

Standard No. 210: The non U.S. model 
230E has a different seat location to 
anchorage relationship than the U.S. 
model 260E. Determination of this 
relationship requires “H” point 
measurements and detail drawings 
which are not available outside of 
Germany. Thus the 230E cannot be 
readily modified to meet this standard.

G&K replies that MBNA’s arguments 
are too general for comment, and that 
the company failed even to cite part 
numbers to substantiate its claim that 
non U.S. versions fail to comply. It is 
prepared to obtain the “secret” 
measurements to refute this claim.

Standard No. 302: The 230E is 
equipped with upholstery which MBNA 
has not tested for compliance with the 
standard. The German DIN standard is 
not identical to the U.S. standard 
because it does not specify a maximum 
burn rate. Thus the upholstery has not 
been tested for conformance with the 
maximum burn rate. The interior 
materials in the 230E, therefore, are 
neither substantially the same or readily 
modifiable.

G&K states that it constantly monitors 
interior materials for flammability in 
cars that it modifies and, when 
compliance appears questionable, it 
treats the material with a fire retardant. 
However, its bum tests of fabrics in 
vehicles manufactured by Daimler-Benz. 
A.G. has never shown any need for 
additional treatment of interior 
materials, and it assumes that the 
company, as a matter of policy, equips 
all its vehicles with fabrics that comply 
with Standard No. 302.

In reviewing MBNA’s comments, 
NHTSA does not consider that the 
petitioner’s original omission to cover 
several aspects of compliance is fatal to 
its argument. NHTSA regards the 
addition of symbols, warning light 
indicators, and side marker lamps to be 
relatively simple in nature, as they have 
been performed on thousands of 
nonconforming vehicles imported over 
the years. Thus, the 230E is readily 
capable of being conformed to meet 
Standards 101,105, and 108.

With respect to Standards Nos. 103, 
209 restraints, 210, and 302, MBNA 
makes the argument that the 230E is 
different from the 260E, and has not 
been tested or certified to U.S. 
requirements. G&K has addressed thè 
comments with respect to each of these 
standards. The arguments of MBNA fall 
short of a convincing statement that the

230E, in fact, does not comply, and, if 
this is the case, that the noncompliant 
state is not readily capable of being 
transformed into a compliant one. 
Agency experience with a wide variety 
of Mercedes-Benz models indicates that 
the requirements of these standards can 
be easily met by most vehicle modifiers, 
either by providing proof that the 
components or assemblies in question 
are identical to, or provide the 
performance of, those found in 
complying vehicles, or by modifying 
those items to meet these requirements.

As for Standard No. 106, MBNA avers 
that complying replacement brake hos^ 
are not available for the 230E, and 
because of this the vehicle is not 
substantially similar and cannot be 
readily modified. G&K’s inspection of 
the vehicle indicates that the vehicle is 
already equipped with brake hoses that 
bear the DOT symbol. Therefore, the 
question of its modificability does not 
arise. It is irrelevant to the 
Administrator’s determination whether 
replacement brake hoses are available 
through authorized Mercedes-Benz 
spare parts departments.

MBNA’s views with respect to 
Standard No. 109 are that the 
requirements of part 574 are not met. 
This argument is irrelevant: as G&K 
notes, it ignores the fact that Standard 
No. 109 imposes no recordkeeping 
requirement on the petitioner.

MBNA reserves its principal objection 
to the petitioner’s arguments with 
respect to Standard No. 208. It argues 
that the petitioner must certify 
compliance to the automatic restraint 
requirements of the standard, and that 
this potential modification is so 
significant that it disqualifies the vehicle 
from importation. MBNA bases its 
argument on the premise that the 
petitioner is required to conform a 
substantially similar vehicle to the 
standards in a manner identical to the 
vehicle being compared. NHTSA 
disagrees with this approach. All that 
the petitioner is required to do is to 
bring the 230E into compliance with 
Standard No. 208 as it was in effect 
when the vehicle was manufactured. 
Thus, it is legally acceptable for 
petitioner to argue that the 230E is 
readily capable of conformance to the 
non-automatic restraint specifications of 
Standard No. 208. NHTSA notes, 
however, that its views pertain to the 
individual 230E as the subject of a 
petition, and that were the registered 
importer to be the importer of record for 
quantities of 1988 230Es, a percentage of 
them would have to be equipped with
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automatic restraints in accordance with 
Standard No. 208 as it was in effect at 
the time the vehicles were 
manufactured.

In addition to the arguments with 
respect to the specific standards, MBNA 
presented two general views that 
NHTSA deems worthy of addressing.
The first of these is the remark that 
modifications would be required 
affecting structural changes “that if done 
to a U.S. certified vehicle would require 
recertification under NHTSA regulations 
governing vehicle alterers,” MBNA 
appears to equate this with a lack of 
capability of ready modification.
Second, it states that because the 230E 
is manufactured for many markets other 
than the U.S. “it is impossible for 
NHTSA to make an engineering 
determination that the vehicle is 
substantially similar without knowing 
for what country it was produced”, and 
accordingly, any positive finding “must 
be limited to the country where the 
original vehicle analyzed by NHTSA 
was purchased.”

As noted in its analyses of MBNA’s 
arguments with respect to specific 
standards, NHTSA has found some of 
the comments speculative, and others 
unpersuasive. Further, it does not agree 
with either of MBNA’s general 
arguments. Recertification of a  vehicle is 
required by an alterer whose activities 
go beyond “the addition, substitution, or 
removal of readily attachable 
components such as mirrors or tire and 
rim assemblies or minor finishing 
operations such as painting * *
There is nothing in the legislative 
history of the 1988 Amendments that 
equates capability of ready conversion 
with readily attachable components. For 
example, given the complexity of 
contemporary headlighting and aiming 
systems, it is debatable whether such 
are "readily attachable components”, 
yet NHTSA views conversion of a 
vehicle from one headlighting system to 
another as one which is readily capable 
of conformance. Finally, MBNA 
overlooks the requirement that 
registered importers must certify to the 
Administrator that the vehicles they 
process have been brought into 
compliance with the standards.

Nor does NHTSA believe that it is 
“impossible” to make engineering 
determinations without knowing for 
what country a vehicle was produced. It 
believes that all models within a line are 
substantially similar in structural design 
regarding integrity of the body, chassis, 
and seating. It further finds petitioner’s 
arguments persuasive that he 1988 230E 
is capable of being readily converted, 
within the meaning of the statute, to

conform to all applicable Federal motor 
vehicle safety standards.

MBNA also argued, with respect to 
part 541—Theft Prevention Standard, 
that Model W124 is classified by 
NHTSA as a “high theft line”, and that 
the registered importer must therefore 
inscribe the VIN on 14 vehicle parts of 
every 230E imported. This remark is 
inaccurate because the W124 has not 
been p er se  classified as a high theft 
line. Models within that line such as the 
260E do bear this classification, but no 
designation has been made of the 230E. 
To the extent that MBNA seeks to 
include the 23QE under the W124 
umbrella, it would appear to admit that 
the 23QE has the same body and chassis, 
or is otherwise similar in design within 
the meaning of “line” as that term is 
defined in part 541. Compliance with 
part 541 is irrelevant to vehicle 
eligibility determinations. Part 541 is 
outside the requirements of the Federal 
Motor Vehicle Safety Standards and the 
National Traffic and Motor Vehicle 
Safety Act, and the capability of 
compliance with its requirements has no 
legal bearing on a determination of 
whether the 230E is capable of ready 
conversion to safety standards.

Importation Code Number for Eligible 
Vehicles

The importer of a vehicle admissible 
under any final determination must 
indicate on the Form HS-7 
accompanying entry the appropriate 
“VSA#” indicating that the vehicle is 
eligible for entry. VSA #66 is the 
number assigned to vehicles admissible 
under this notice of final determination.

Final Determination

Accordingly, on the basis of the 
foregoing, NHTSA hereby determines 
that a 1988 Mercedes-Benz 23QE is 
substantially similar to a 1988 
Mercedes-Benz 260E originally 
manufactured for Importation into and 
sale in the United States, certified under 
section 114 of the National Traffic and 
Motor Vehicle Safety Act, and is 
capable of being readily modified to 
conform to all applicable Federal motor 
vehicle safety standards.

Authority: 15 U.S.C. 1397(c)(3)(AXi){I) and 
(C)(iii); 49 CFR 593.8; delegation of authority 
at 49 CFR 1.50.

Issued on September 17,1991.
Jerry Ralph Curry,
Administrator.
[FR Doc. 91-23214 Filed 9-25-91; 8:45 am] 
Billin g  c o d e  4910-59-M

Urban Mass Transportation 
Administration

Environmental Impact Statement on 
the Extension of Transit Service From 
East St. Louis, Illinois, to Scott Air 
Force Base in SL Clair County, Illinois

AGENCY: Urban Mass Transportation 
Administration, Illinois Department of 
Transportation, and the East-West 
Gateway Coordinating Council. 
a c t io n : Notice of intent to prepare an 
Environmental Impact Statement.

SUMMARY: The Urban Mass 
Transportation Administration (UMTA), 
the Illinois Department of 
Transportation (IDOT), and the East- 
West Gateway Coordinating Council 
(EWGCC) give notice that they intend to 
prepare an Environmental Impact 
Statement (EIS), in accordance with the 
National Environmental Policy Act 
(NEPA), on the proposed extension of 
light rail transit service from East St. 
Louis, Illinois, to the vicinity of Scott Air 
Force Base, Illinois. The local joint lead 
agencies will ensure that the EIS also 
satisfies the requirements of the Illinois 
Environmental Protection Agency 
(IEPA). In addition to the light rail 
extension, the EIS will evaluate no- 
action, transportation system 
management (TSM), and busway 
alternatives and any other alternatives 
identified through the scoping process. 
Scoping will be accomplished through 
correspondence with interested persons, 
organizations, and federal, state, and 
local agencies, and through a public 
meeting.
DATES: Written comments on the scope 
of alternatives and impacts to be 
considered should he sent to the East- 
West Gateway Coordinating Council by 
Wednesday, October 30,1991. The 
public scoping meeting will be held on 
Wednesday, October 16,1991 at 7 p.m. 
in the St. Clair County Board Meeting 
Room.
a d d r e s s e s : Written comments on 
project scope should be sent to Martin 
Altman, Director, Transportation 
Planning, East-West Gateway 
Coordinating Council, 911 Washington 
Avenue, S t Louis, Missouri 63101. The 
scoping meeting will be held at S t Clair 
County Board Meeting Room B-564, St. 
Clair County Building, 10 Public Square, 
Belleville, Illinois 62220.
FOR FURTHER INFORMATION CONTACT: 
Joan Roeseler, Deputy Director of 
Planning Assistance, Office of Planning 
Assistance, UMTA Region VII, 6301 
Rickhill Rd., suite 303, Kansas City, 
Missouri 64131-1178. Phone (816) 926- 
5053.
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SUPPLEMENTARY INFORMATION:

Scoping
UMTA and the EWGCC invite 

interested individuals, organizations, 
and federal, state, and local agencies to 
participate in defining the alternatives 
to be evaluated in the EIS and in 
identifying any significant social, 
economic, or environmental issues 
related to the alternatives. A scoping 
report describing the purpose of the 
project, the proposed alternatives, the 
impact areas to be evaluated, the citizen 
involvement program, and the 
preliminary project schedule is being 
mailed to affected federal, state, and 
local agencies and to interested parties 
on record. Others may request the 
scoping report by contacting Martin 
Altman at the address above or by 
calling him at (314) 421-4220. Scoping 
comments may be made verbally at the 
public scoping meeting or in writing. See 
the DATES and ADDRESSES section 
above for locations and times. During 
scoping, comments should focus on 
identifying specific social, economic, or 
environmental impacts to be evaluated 
and suggesting alternatives that are less 
costly or less environmentally damaging 
while achieving similar transit 
objectives. Scoping is not the time to 
indicate a preference for a particular 
alternative. Comments on preferences 
should be communicated after the Draft 
EIS has been completed. If you wish to 
be placed on the mailing list to receive 
further information as the project 
develops, contact Martin Altman as 
previously described.

Description of the Study Area and 
Project Need

The study area is an area within St. 
Clair County approximately 20 miles 
long from downtown East St. Louis to 
Scott Air Force Base and is generally 
bounded by Interstate 64 on the north 
and the Norfolk and Southern Railway 
extended through Alorton, Centreville, 
and Belleville, Illinois on the south. The 
EWGCC and other agencies are 
presently building Metro Link, a light 
rail transit line from downtown East St. 
Louis to Lambert Airport in St. Louis. 
The proposed St. Clair County extension 
of Metro Link is intended to improve 
transit accessibility between downtown 
St. Louis and the growing and developed 
areas in St. Clair County, including Scott 
Air Force Base and a potential new 
commercial airport. The project should 
also improve transit accessibility 
between the study area and the western 
sections of the St. Louis area, including 
a major medical center, shopping areas 
and Lambert Airport. The project may 
assist in alleviating regional air quality

problems by providing an alternative to 
the automobile for many trips.

Alternatives
The alternatives proposed for 

evaluation include no-action, which 
involves no change to transportation 
services or facilities in the corridor 
beyond already committed projects, and 
a TSM alternative, which consists of 
low to medium cost improvements to the 
facilities and operations of the Bi-State 
Development Agency and St. Clair 
County Transit, in addition to the 
currently planned transit improvements 
in the study area. The light rail 
alternative includes three possible 
alignments: One along 1-64, another 
along the CSX Railway right-of-way, 
and the third along the Norfolk and 
Southern Railway. Each would begin in 
downtown East St. Louis and extend to 
the vicinity of Scott Air Force Base. In 
addition, a busway alternative, i.e., a 
reserved or separate roadway 
exclusively for improved bus service, or 
for buses, van-pools and car-pools, will 
be considered for the same general 
alignments as described for the light rail 
alternatives.
Probable Effects

UMTA and EWGCC plan to evaluate 
in the EIS all significant social, 
economic, and environmental impacts of 
the alternatives. Among the primary 
issues are the expected increase in 
transit ridership, the capital outlays 
needed to construct the project, the cost 
of operating and maintaining the 
facilities created by the project, the 
financial impacts on the funding 
agencies, and support for development 
in the study area. Environmental and 
social impacts proposed for analysis 
include land-use and neighborhood 
impacts, traffic and parking impacts 
near stations, visual impacts, impacts on 
cultural resources, and noise and 
vibration impacts. Impacts on natural 
areas, rare and endangered species, air 
and water quality, groundwater, and 
geologic forms also will be covered. The 
impacts will be evaluated both for the 
construction period and for the long
term period of operation. Measures to 
mitigate significant adverse impacts will 
be explored.
UMTA Procedures

In accordance with the Urban Mass 
Transportation Act and UMTA policy, 
the Draft EIS will be prepared in 
conjunction with an Alternatives 
Analysis and the Final EIS in 
conjunction with Preliminary 
Engineering. After its publication, the 
Draft EIS will be available for public 
and agency review and comment, and a

public hearing will be held. On the basis 
of the Draft EIS and the comments 
received, EWGCC will select a locally 
preferred alternative and seek approval 
from UMTA to continue with 
Preliminary Engineering and preparation 
of the Final EIS.

Issued on: September 23,1991.
Lee Waddleton,
M idwestern Area Director.
[FR Doc. 91-23213 Filed 9-25-91; 8:45 amj 
BILLING CODE 4910-57-M

DEPARTMENT OF THE TREASURY

Public Information Collection 
Requirements Submitted to OMB for 
Review

Date: September 18,1991.
The Department of Treasury has 

submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220.

Internal Revenue Service
OMB N um ber: 1545-0013 
Form  N um ber: IRS Form 56 
Type o f R eview : Extension 
Title: Notice Concerning Fiduciary 

Relationship
D escription: Form 56 is used to inform 

IRS that a person is acting for another 
person in a fiduciary capacity so that 
IRS may mail tax notices to the 
fiduciary concerning the person for 
whom he/she is acting. The data is 
used to ensure that the fiduciary 
relationship is established or 
terminated and to mail or discontinue 
mailing designated tax notices to the 
fiduciary.

R espondents: Individuals or households, 
Businesses or other for-profit, and 
Small businesses or organizations. 

Estim ated N um ber o f R espondents/ 
R ecordkeepers: 25,000 

Estim ated Burden H ours P er 
R espondent/R ecordkeeper: 

Recordkeeping'—8 minutes 
Learning about the law or the from—32 

minutes
Preparing the form—46 minutes 
Copying, assembling, and sending the
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form to 1RS—15 minutes 
Estimated Total Reporting/ 

Recordkeeping Burden: 292,800 hours. 
Clearance Officer: Garrick Shear (202) 

535-4297, Internal Revenue Service, 
room 5571,1111 Constitution Avenue, 
NW., Washington, DC 20224 

OMB Reviewer: Milo Sunderhauf (202} 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 20503 

Dale A. Morgan,
Departmental Reports Management Officer. 
[FR Doc. 91-23158 Filed 9-25-91; 8:45 am] 
BILLING CODE 4830-1-M

Public Information Collection 
Requirements Submitted to OMB for 
Review

Date; September 20,1991.

The Department of Treasury has 
submitted the following public 
information collection requirement's] to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
Submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220.
U.S. Customs Service
OMB Number: New 
Form Number: None 
Type of Review: New collection 
Title: Card Survey on Global Trade Talk 

Magazines

Description: This information collection 
is a survey of readers of the Global 
Trade Talk for their opinions on ways 
to improve the publication or topics 
they would like to see covered. 

Respondents: Businesses or other for- 
profit, Federal agencies or employees, 
Small businesses or organizations 

Estimated Number of Responses: 200 
Estimated Burden Hours Per Response: 

15 minutes
Frequency o f Response: Annually 
Estimated Total Reporting Burden: 50 

hours
Clearance Officer: Ralph Meyer, (202] 

566-4019, U.S. Customs Service, 
Paperwork Management Branch, room 
6316,1301 Constitution Avenue, NW., 
Washington, DC 20229 

OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 20503 

Lois 1C Holland,
Departmental Reports Management Officer. 
[FR Doc. 91-23199 Filed 9-25-91; 8:45 am] 
BILLING CODE 4820-02-M

Public Information Collection 
Requirements Submitted to OMB for 
Review

Date: September 18,1991.

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed

and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3190 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220.

Internal Revenue Service
OMB Number: 1545- 
Form Number: None 
Type of Review  New 
Title: Coordinated Examination Program 

Examination Post Closing Survey 
Description: Information gathering for 

program evaluation and operation.
The data collected will be used to 
evaluate the level of satisfaction of 
the largest corporate taxpayers 
examined by the IRS Examination 
Function, to identify possible areas of 
program improvement, and thereby, 
improve the quality and effectiveness 
of the Coordinated Examination 
Program.

Respondents: Businesses or other for- 
profit

Estimated Number o f Respondents/ 
Recordkeepers: 300 

Estimated Burden Hours Per 
Respondent/Recordkeeping: 1 hour 
and 30 minutes

Frequency of Response: One time at 
conclusion of taxpayer examination 

Clearance Officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 
room 5571,1111 Constitution Avenue, 
NW., Washington, DC 20224 

OMB Reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 20503 

Dale A. Morgan,
Departmental Reports Management Officer. 
(FR Doc. 91-23159 Filed 9-25-91; 8:45 am] 
BILLING CODE 4830-01-M
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Sunshine Act Meetings

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “ Government in the Sunshine 
Act”  (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

FEDERAL ELECTION COMMISSION

d a t e  a n d  t im e : Tuesday, October 1, 
1991,10:00 a.m.
p l a c e : 999 E Street, N.W., Washington, 
D.C. (Ninth Floor)
s t a t u s : This meeting will be closed to 
the public.
ITEMS TO BE DISCUSSED:
Compliance blatters pursuant to 2 U.S.C.

§ 437g.
Audits conducted pursuant to 2 U.S.C. § 437g, 

§ 438(b), and Title 26, U.S.C.
Matters concerning participation in civil 

actions or proceedings or arbitration. 
Internal personnel rules and procedures or 

matters affecting a particular employee.

d a t e  a n d  t im e : Thursday, October 3, 
"'.991,10:00 a.m.

PLACE: 999 E Street, N.W., Washington, 
D.C. (Ninth Floor)
STATUS: This meeting will be closed to 
the public.
ITEMS TO BE DISCUSSED:

Final Audit Report—Bush-Quayle ’88 and 
George Bush for President, Inc./
Compliance Committee 

Advisory Opinion 1991-22: Mr. Douglas A. 
Kelley on behalf of Senator David 
Durenberger, Representative Jim Ramstad, 
Representative Vin Weber, and others. 

Proposed Revisions to Bank Loan Regulations 
(continued from meeting of August 29,1991) 

Administrative Matters

PERSON TO CONTACT FOR INFORMATION: 
Mr. Fred Eiland, Press Officer, 
Telephone: (202) 376-3155.
Delores Harris,
Administrative Assistant, Office of the 
Secretariat.
[FR Doc. 91-23402 Filed 9-24-91; 2:43 pm] 
BILLING CODE »-24-91

Federal Register 

Vol. 56, No. 187 

Thursday, September 26, 1991

POSTAL RATE COMMISSION

TIME AND DATE: 10:00 a.m., September 26
and September 27,1991.
PLACE: Conference Room, 1333 H Street, 
NW, Suite 300, Washington, DC 20268,
STATUS: Closed.
MATTERS TO BE CONSIDERED: Issues in 
Docket No. R90-1.
CONTACT PERSON FOR MORE 
INFORMATION: Charles L. Clapp, 
Secretary, Postal Rate Commission, 
Room 300,1333 H Street, N.W., 
Washington, D.C. 20268-0001, Telephone 
(202) 789-6840.
Charles L. Clapp,
Secretary.
[FR Doc. 91-23327 Filed 9-24-91; 10:42 am] 
BILUNG CODE 7710-FW-M
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Corrections Federal Register 

Voi. 56, No. 187

3

Thursday, September 26, 1991

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission

[Docket No. TM91-1-31-001]

Arkla Energy Resources, A Division of 
Arkla, Inc.; Corrections to Tariff Filing

Correction

In notice document 91-14899 
appearing on page 28754 in the issue of 
Monday, June 24,1991, in the third 
column, in the file line at the end of the 
document, “FR Doc. 91-14889” should 
read “FR Doc. 91-14899”.
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION

Maritime Administration

Change of Name and Removal From 
Roster of Approved Trustees

Correction

In notice document 91-15207 
appearing on page 29305 in the issue of 
Wednesday, June 26,1991, in the third 
column, in the file line at the end of the 
document, “FR Doc. 91-15202” should 
read “FR Doc. 91-15207”.
BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY 

Customs Service 

19 CFR Parts 10,171, and 172 

[T.D. 81-71]

RIN 1515-AA91

Delegation of Authority To Decide 
Penalties and Liquidated Damages 
Cases

Correction

In rule document 91-19609 beginning 
on page 40776 in the issue of Friday, 
August 16,1991, make the following 
corrections:

§ 10.39 [Corrected]
1. On page 40779, in the second 

column, in amendment 2., in the first line 
“word” was misspelled.

§ 171.21 [Corrected]
2. On the same page, in the third 

column, in § 171.21, in the second 
line“finds” should read “fines”.

§ 171.33 [Corrected]
3. On page 40780, in the first column, 

in § 171.33(b)(1), in the ninth line, 
“directory” should read "director”.

4. On the same page, in the same 
column, in the 14th line, "In the district 
believes” should read “If the district 
director believes”.

5. On the same page, in the same 
column, in § 171.33(d), in the heading, in 
the first line “Appeals o f' should read
“Appeals to”.

PART 172 [CORRECTED]
6. On the same page, in the same 

column, in the authority citation for part 
172, “1634” should read “1624”.

§ 172.22 [Corrected]
7. On the same page, in the same 

column, in § 172.22(e), in the heading, in 
the second line “in—bond” should read 
“in-bond”.

8. On the same page, in the same 
column, in § 172.22(e), in the 11th line 
“delegation” should read “delegations”.
BILLING CODE 1505-01-D
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Part II

Department of 
Health and Human 
Services
Health Care Financing Administration

42 CFR Part 431, et al.
Medicare and Medicaid; Requirements for 
Long Term Care Facilities and Nurse 
Aide Training and Competency Evaluation 
Programs; Final Rules
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 442,447, 483, 488, 489 
and 498
[BPD-396-F]

RIN 0938-AD 12

Medicare and Medicaid; Requirements 
for Long Term Care Facilities

a g e n c y : Health Care Financing 
Administration (HCFA), HHS.
ACTION: Final rule.

SUMMARY: These final regulations revise 
and consolidate the requirements that 
facilities furnishing long term care are 
required to meet to participate in either 
or both the Medicare and Medicaid 
programs. They revise our February 2, 
1989 (54 FR 5316) final regulations to 
reflect our response to comments 
submitted by the public and to conform 
them to statutory provisions that were 
not in effect when we issued the prior 
rule, and to include various minor and 
technical changes in the requirements 
made by the Omnibus Budget 
Reconciliation Act of 1990 (Pub. L. 101- 
508).
e f f e c t iv e  d a t e s : These regulations are 
effective April 1,1992. We would note, 
however, that these regulations reflect a 
number of provisions that are currently 
in effect as a result of their publication 
in a final rule on February 2,1989 (54 FR 
5316) and also provisions that were 
enacted in OBRA ’90 and made effective 
by Congress as if they were enacted in 
the Omnibus Budget Reconciliation Act 
of 1987 (Pub. L. 100-203). State agencies 
have until 90 days after receipt of a 
revised State Plan preprint to submit 
their plan amendments and required 
attachments. We will not hold a State to 
be out of compliance with the 
requirements of these final regulations if 
it submits the necessary plan materials 
by that date.
FOR FURTHER INFORMATION CONTACT:
Bill Ullman (301) 966-5667. 
SUPPLEMENTARY INFORMATION:

I. Background
Prior Rulemaking Activity

On February 2,1989, we published in 
the Federal Register (54 FR 5316) final 
regulations that specified new and 
revised requirements that long term care 
facilities (skilled nursing facilities 
(SNFs) under Medicare, and SNFs, 
intermediate care facilities (ICFs), and, 
effective October 1,1990, nursing 
facilities under Medicaid) must meet in

order to receive Federal funds for the 
care of residents who are Medicare 
beneficiaries or Medicaid recipients. We 
invited comments on the regulations if 
submitted by May 3,1989.

Many of the requirements in the 
February 2 regulations implemented 
provisions of the Omnibus Budget 
Reconciliation Act of 1987 (OBRA ’87) 
(Pub. L. 100-203). An effective date of 
August 1,1989 was specified for the 
regulations except for provisions that 
relied on a later statutory effective date. 
(Some OBRA ’87 requirements have 
effective dates of January 1,1990, April
1.1990, and October 1,1990.) However, 
we later determined that the August 1, 
1989 effective date did not give States 
and others adequate implementation 
time, and on July 14,1989 we delayed 
the August 1,1989 effective date to 
January 1,1990 (54 FR 29717).

On December 19,1989, the Omnibus 
Budget Reconciliation Act of 1989 
(OBRA ’89, Pub. L. 101-239) was 
enacted. Section 6901(a) of OBRA ’89 
changes the January 1,1990 effective 
date of the nursing home regulations to 
October 1,1990. As a result, on 
December 29,1989 we published in the 
Federal Register (54 FR 53611) a final 
rule to revise the effective date of our 
February 2,1989 regulations to October
1.1990.

On November 5,1990, the Omnibus 
Budget Reconciliation Act of 1990 
(OBRA ’90, Pub. L. 101-508) became law. 
Sections 4008(h) (for the Medicare 
program) and 4801 (for the Medicaid 
program) contained technical 
amendments to the nursing home reform 
provisions contained in the previously 
cited statutes. Section 4207(k) of the 
same act gave the Secretary authority to 
issue regulations “on an interim or other 
basis" to implement the provisions of 
the relevant title. Conference Committee 
Report language for both Medicare and 
Medicaid provisions indicated the 
conferees view that the amendments 
made by OBRA ’90 were “minor and 
technical changes to the nursing home 
reform statute as originally enacted in 
1987. The managers are aware that the 
Secretary will soon issue regulations 
implementing portions of the original 
law. The managers do not intend that 
the amendments below result in any 
further delay in forthcoming 
regulations.” (H12661, Congressional 
Record, October 26,1990.) As a result, 
we have incorporated the OBRA tM) 
changes into this final regulation. In the 
interests of issuing this final regulation 
as quickly as possible, we have inserted 
the OBRA ’90 changes in the regulations 
text and discussed them in the preamble 
at places where comments and

responses for the amended provisions 
appear.

Effect o f Proposed Rule

The February 2,1989 revision of the 
nursing home regulations was the most 
extensive set of Federal regulatory 
changes in this area of the health care 
industry in 15 years. We revised the 
requirements that long term care 
facilities must meet in order to receive 
Federal funds for the care of residents 
who are Medicare beneficiaries or 
Medicaid recipients. We issued the 
regulations following a notice of 
proposed rulemaking (NPRM) (52 FR 
38582, October 16,1987) to refocus the 
requirements for participation in both 
programs to actual facility performance 
in meeting residents’ needs in a safe and 
healthful environment. The previous set 
of requirements had focused on the 
capacity of the facility to provide 
appropriate care. In addition, we needed 
to simplify Federal enforcement 
procedures by using a single set of 
requirements that apply to all activities 
common to SNFs, ICFs, and NFs.

As discussed in the preamble to the 
proposed rule (52 FR 38582), our NPRM 
reflected the recommendations of the 
Institute of Medicine (IoM). OBRA ’87 
was written with both the 
recommendations of the IoM and our 
NPRM as a model. OBRA ’87 departs 
from previous Congressional practice by 
specifying many details which prior law 
leaves to the authority of the Secretary. 
It also contains entirely new 
requirements which are also specified in 
detail.

In drafting the final regulation, we 
attempted to adapt the language used in 
OBRA ’87 in all cases in which we 
believed that the requirements in 
question are supportable under the 
statute as it existed prior to inclusion of 
OBRA ’87 requirements and reasonably 
flow from proposals published in the 
October 16,1987 NPRM. We did this 
because we had comments on the NPRM 
that have recommended this course of 
action. Consequently, in the February 2, 
1989 rule, we included many of the 
provisions of our NPRM (revised as 
appropriate) and, when possible, the 
new requirements contained in OBRA 
’87 that are effective October 1,1990. 
Provisions that were not specifically 
addressed by elements of OBRA ’87 but 
which met requirements of the 
Administrative Procedure Act that 
would permit issuance of a final rule, 
were made effective on October 1,1990. 
It was our intention that the final 
regulations reflect, to the extent 
possible, the comments on the NPRM
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and the requirements of titles XVIII and 
XIX of the Act as modified by OBRA ’87.

As a result of comments and the 
legislative changes, we incorporated the 
following major OBRA ’87 requirements:

• Assuring residents’ privacy rights 
with regard to accommodations, medical 
treatment, personal care, visits, written 
and telephone communications, and 
meetings with resident and family 
groups;

• Maintaining confidentiality of 
personal and clinical records;

• Guaranteeing facility access and 
visitation rights;

• Issuing a notice of rights at the time 
of admission;

• Implementing admissions policy 
requirements;

• Assuring proper use of physical and 
chemical restraints;

• Protecting resident funds being 
managed by a facility;

• Ensuring transfer and discharge 
rights and issuing notices required of a 
facility;

• Providing twenty-four hour licensed 
nursing services, and services of a 
registered nurse at least 8 consecutive 
hours a day, 7 days a week, subject to 
waivers;

• Furnishing comprehensive 
assessments and being subject to civil 
money penalties for falsification of an 
assessment;

• Requiring minimum training of 
nurse aides, competency evaluation 
programs, and regular in-service 
education;

• Prohibiting admission to SNFs and 
NFs of individuals with mental illness 
and mental retardation, except when 
they need SNF and NF services and 
have been prescreened by a State 
authority of mental illness or 
retardation;

• Providing or obtaining routine and 
emergency dental services;

• Employing a full time social worker 
if a facility has more than 120 beds; and

• Meeting disclosure of ownership 
requirements.

Due to the extensive revisions from 
our NPRM, we invited public comments 
and offered to undertake revisions if 
warranted.

Content of February 2,1989 Rule
Inasmuch as the February 2,1989 rule 

totally restructured the regulations with 
respect to long term care facility 
requirements, no brief summary of its 
content could adequately present 
technical material exhaustively 
presented in previous documents. 
Readers with interest in specific 
background information on items 
included in this rule should refer to the

preambles of the NPRM (52 FR 38582) or 
final rule (54 FR 5316).

It is important to note that the 
February 2,1989 long term care 
requirements significantly departed from 
the format traditionally used, thus 
creating an effect in enforcement 
activities that measure adherence to the 
requirements. The condition of 
participation (COP) format traditionally 
used by Medicare and Medicaid 
consisted of condition and standard 
level statements. It was based on the 
principle that each condition level 
statement would be a statutory 
requirement while standard level 
requirements were reflective of 
regulatory standards. In determining 
compliance with our requirements, a 
State survey agency could find a facility 
with deficiencies at the standard level 
and making efforts to correct them 
acceptable to continue to participate in 
the Medicare program. The State agency 
would, however, recommend a facility 
be subject to termination if it failed to 
meet a condition level (i.e., statutory) 
requirement. Regardless of the 
significance of the requirement, that is, 
whether the requirement was a COP or 
a standard within a condition, the 
facility was responsible for fully 
complying with all requirements.

Notwithstanding this long standing 
agency policy, we believe that, to the 
extent that Federal requirements were 
set forth in what appeared to be a 
qualitative hierarchy, there was some 
misunderstanding that violations of the 
“lesser” requirements would not be 
subject to Federal enforcement.

Additionally, the OBRA ’87 
requirements have recast substantive 
requirements so as not to use the 
traditional “conditions" and 
“standards” terminology.

Accordingly, in the final rule 
published February 2,1989 we retained 
the organization of the various proposed 
requirements, and designated them as 
Level A and Level B requirements.

It was never intended that the Level A 
and Level B designations imply a 
hierarchy of importance. In the final rule 
we included a preamble statement at 54 
FR 5318 indicating that the Level A and 
Level B “designations are intended to 
communicate that all the nursing facility 
requirements are binding and are not 
part of a qualitative hierarchy.” 
Moreover, sections 1819(h) and 1919(h) 
of the Act as amended by OBRA ’87 
make all nursing facility requirements 
binding. Thus a facility must be in 
compliance with all the requirements of 
sections 1819(b) through (d) and 1919(b) 
through (d) in order to participate in the 
Medicare and Medicaid programs.

Every requirement in these regulations 
must be enforced and penalties must be 
assessed in accordance with regulations 
issued pursuant to sections 1819(h) and 

'1919(h) of the Social Security Act (the 
Act).

II. Overview of Final Rule, Comments 
and Responses and Summary of 
Changes

We received more than 800 comments 
in response to the February 2,1989 final 
rule with a comment period. Comments 
were submitted from various 
associations and organizations 
representing nursing homes, and the 
various medical and other professional 
employees that make up long term care 
facility staff also submitted comments. 
Individual States and major third party 
payers also submitted comments. In that 
the majority of comments and issues 
dealt with the content of new part 483, 
Requirements for Long Term Care 
Facilities, we deal with these items first. 
Commenters also expressed views on 
part 442, Standards for Payment for 
Skilled Nursing and Intermediate Care 
Facility Services and part 447, Payment 
for Services. Below, we summarize 
briefly the provisions of the rule 
generating the comments, indicate 
individual comments and responses, and 
summarize changes to our rules.

Comments on Part 483, Requirements 
for Long Term Care Facilities

Comment: A number of commenters, 
especially those dealing with resident 
activities and social services, objected 
to the Level A and Level B designations 
used in the organization of these 
requirements. Their principal objection 
centered around a belief that Level B 
requirements were less important than 
Level A requirements.

Response: In order to prevent any 
further confusion over this issue, we 
have decided to delete from part 483 all 
references to Level A and Level B 
requirements.

The deletion of Level A and Level B 
designation has led to one complication, 
however. The OBRA ’87 enforcement 
regulation was not issued in final form 
on October 1,1990, and 42 CFR parts 
442,488 and 489 (the current 
enforcement rules) were amended to 
refer to Level A and Level B 
requirements. (The current enforcement 
system refers to Level A and Level B 
requirements and adverse actions are 
taken as a result of noncompliance with 
Level A requirements.) It is therefore 
necessary from an administrative 
standpoint to continue to use the Level 
A and Level B designations for all 
surveys until a few enforcement system
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and accompanying forms and 
procedures are in place. This policy is 
reflected by the reference to Level A 
and Level B in parts 442, 488, 489, and 
498. These references to Level A and 
Level B will be removed in the OBRA ’87 
enforcement rule. Accordingly, the 
following listing of requirements 
designated as Level A or Level B, as 
published in the February 2,1989 
Federal Register, is repeated here for 
informational purposes.

Section

483.10....

483.12....

483.13...

483.15....

483.20....

Level A 
requirement

Resident rights.

Admission, transfer 
and discharge.

Resident behavior 
and facility 
practices.

Quality of life.

Resident
assessment.

Level 6 
requirement

(a) Exercise of 
rights.

(b) Notice of rights 
and services.

(c) Protection of 
resident funds.

(d) Free choice.
(e) Privacy and 

confidentiality.
(0 Grievances.
(g) Examination of 

survey results.
(h) Work.
(i) Mail.
(j) Access to facility.
(k) Access and 

visitation rights.
(l) Telephone.
(m) Personal 

properly.
(n) Married couples.
(o) Self

administration of 
drugs.

(a) Transfer and 
Discharge.

(b) Notice of bed- 
hold policy and 
readmission.

(c) Equal access to 
quality care.

(d) Admissions 
policy.

(e) Resident care 
policies.

(a) Restraints.

(b) Abuse.
(c) Staff treatment 

of residents.
(a) Dignity.
(b) Self- 

determination 
and participation.

(c) Participation in 
resident and 
family groups.

(d) Participation in 
other activities.

(e) Accommodation 
of needs.

(f) Activities.
(g) Social Services.
(h) Environment.
(a) Admission 

orders.
(b) Comprehensive 

assessments.
(c) Accuracy of 

assessments.
(d) Comprehensive 

care plans.
(e) Discharge 

summary.

Section

483.25...

483.28...

483.29.

483.30...

483.35...

483.40...

483.45...

Level A 
requirement

Quality of care.

Nursing services- 
skilled nursing 
facilities.

Nursing services- 
intermediate 
care facilities. 

Nursing services..

Dietary services..

Physician services...

Specialized
rehabilitative
services.

Level B 
requirement

(f) Preadmission 
screening for 
mentally ill 
individuals and 
individuals with 
mental 
retardation.

(a) Activities of 
daily living.

(b) Vision and 
hearing.

(c) Pressure sores.
(d) Urinary 

incontinence.
(e) Range of 

motion.
(f) Psychosocial 

functioning.
(g) Naso-gastric 

tubes.
(h) Accidents.
(i) Nutrition.
(j) Hydration.
(k) Special needs.
(l) Drug therapy.
(m) Medication 

errors.
(a) Director of 

nursing services.

(b) Charge nurse.
(c) Twenty-four 

hour nursing 
service.

(a) Sufficient staff.
(b) Registered 

nurse.
(c) Nursing 

facilities: Waiver 
of requirement to 
provide licensed 
nurses on a 24- 
hour basis.

(d) SNFs: Waiver of 
the requirement 
to provide 
services of a 
registered nurse 
for more than 40 
hours a week.

(a) Staffing.
(b) Sufficient staff.
(c) Menus and 

nutritional 
adequacy.

(d) Food.
(e) Therapeutic 

diets.
(f) Frequency of 

meals.
(g) Assistive 

devices.
(h) Sanitary 

conditions.
(a) Physician 

supervision.
(b) Physician visits.
(c) Frequency of 

physician visits.
(d) Availability of 

physicians for 
emergency care.

(e) Physician ' 
delegation of 
tasks.

(a) Provision of 
services.

Section

483.55...

483.60...

483.65...

483.70...

483.75...

Level A 
requirement

Dental services.,

Pharmacy services.

Infection control.

Physical
environment.

Administration.

Level B 
requirement

(b) Qualifications.
(a) Advisory dentist.
(b) Outside 

services.
(c) Skilled nursing 

facilities.
(d) Nursing 

facilities.
(a) Methods and 

procedures.
(b) Procedures.
(c) Pharmaceutical 

services 
committee.

(d) Service 
consultation.

(e) Drug regimen 
review.

(f) Labeling of 
drugs and 
biologicals.

(g) Storage of drugs 
and biologicals.

(a) Infection control 
programs.

(b) Preventing 
spread of 
infection.

(c) Linens.
(a) Life safety from 

fire.
(b) Emergency 

power.
(c) Space and 

equipment.
(d) Resident rooms.
(e) Toilet facilities.
(f) Resident call 

system.
(g) Dining and 

resident activities.
(h) Other 

environmental 
conditions.

(a) Licensure.
(b) Compliance with 

Federal, State 
and local laws.

(c) Compliance with 
Federal, State 
and local laws 
and professional 
standards, 
effective October 
1, 1990.

(d) Relationship to 
other HHS 
regulations.

(e) Governing body.
(f) Institutional plan 

and budget.
(g) Required 

training of nurse 
aides.

(h) Proficiency of 
nurse aides.

(i) Staff 
qualificatioi

(j) Use of outside 
resources.

(k) Medical director.
(l) Laboratory 

services.
(m) Radiology and 

other diagnostic 
services.

(n) Clinical records.
(o) Disaster and 

emergency 
preparedness.
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Section Level A 
requirement

Level B 
requirement

(p) Transfer 
agreement.

(q) Utilization 
review.

(r) Quality 
assessment and 
assurance.

(s) Disclosure of 
ownership.

(t) Independent 
medical 
evaluation and 
audit

Section 483.05 Definitions 

Summary of Provisions
Section 483.05 specifies the definition 

of “facility” for purposes of subpart B.
Comments and Responses

There were no public comments on 
§ 483.05. Nonetheless, we are making a 
clarification to the definition of 
“facility”. We believe that the change in 
the definition is necessary because of 
the misunderstanding that gave rise to 
the statutory requirement relating to 
intrafacility transfers in sections 
4008(h)(2)(G) and 4801(e)(8) of OBRA 
’90. The statutory authority under which 
a “distinct part” is considered to be a 
SNF or NF is the language in sections 
1819 and 1919 of the Act, at the 
beginning. However, the term facility is 
often used to denote not just a 
participating entity but also a larger 
institution of which the participating 
entity is a part.

Summary of Change to § 483.05
We have added a sentence to the 

definition of “facility to clarify the fact 
that, for purposes of Medicare and 
Medicaid eligibility, coverage, and 
certification, and payment, this term 
refers to the entity that participates in 
the program, whether or not the 
participating entity is comprised of the 
entire institution or a distinct part of the 
institution.

Section 483.10 Resident Rights 
Summary of Provisions

Section 483.10 specifies that the 
resident has a right to a dignified 
existence, self-determination, and 
communication with and access to 
persons and services inside and outside 
the facility. Section 483.10 also specifies 
that the facility must assert, protect, and 
facilitate the exercise of these rights. 
Under present rules, resident rights are 
categorized as an individual provision 
within a condition.

Section 483.10(a) specifies that (1) The 
resident has the right to exercise his or

her right as a resident of the facility, and 
as a citizen or resident of the United 
States, including the right to file 
complaints; (2) the resident has the right 
to be free of coercion or reprisal from 
the facility in exercising his or her 
rights; and (3) an individual appointed 
under State law may exercise a 
resident’s rights when a resident has 
been adjudicated to be incompetent.

Section 483.10(b) requires that the 
facility must inform the resident of his or 
her rights and all rules governing 
resident conduct and responsibilities 
during the stay in the facility. The notice 
must include the State’s notice of rights 
and obligations of residents of nursing 
facilities (and spouses of such residents) 
under the Medicaid program. States are 
required to develop this notice by 
section 1919(e)(6) of the Act. Section 
4801(e)(10) of the Omnibus Budget 
Reconciliation Act of 1990 (OBRA ’90, 
Pub. L. 101-508) requires that these 
statements be included in the facility’s 
notice to the resident and so we have 
included that requirement here.

Section 483.10(c) specifies that a 
resident is not required to deposit 
personal funds with the facility, and the 
resident may designate another party to 
manage his or her finances.

Section 483.10(d) specifies that a 
resident has the right to choose an 
attending physician, be informed in 
advance of care and treatment, and to 
participate in development of his or her 
plan of care.

Section 483.10(e) provides that a 
resident has the right to refuse the 
release of personal and clinical records 
to any individual outside of the facility, 
except when required to release to 
another health care institution by law, 
or third party payment contract.

Section 483.10(f) specifies that a 
resident has a right to treatment or care, 
and the right to prompt efforts by the 
facility to resolve a grievance.

Section 483.10(g) provides that a 
resident has the right to examine the 
results of the most recent survey of the 
facility conducted by Federal and State 
surveyors.

Section 483.10(h) specifies the work 
requirement and the resident’s right to 
perform services for the facility when 
the need or desire for work is 
documented in the plan of care.

Section 483.10(i) specifies that a 
resident has the right to privacy in 
written communication including the 
right to send and receive unopened mail 
promptly.

Section 483.10(j), Level B requirement: 
Access to the facility, was only effective 
only until October 1,1990. Therefore we

propose to eliminate it. All subsequent 
paragraphs are redesignated.

Section 483.10(k) (redesignated to 
§ 483.10(j)) specifies that a resident has 
a right to receive immediate family 
members or other relatives at any hour, 
and other visitors at a reasonable hour 
by arrangement with the facility.

Section 483.10(1) (redesignated to 
§ 483.10(k) in this final rule) provides 
that a resident has the right to be 
provided use of a telephone.

Section 483.10(m) (redesignated to 
§ 483.10(1) in this final rule) specifies 
that a resident has the right to retain 
and use personal possessions, unless to 
do so would infringe upon rights or 
health and safety of other residents.

Section 483.10(n) (redesignated to 
§ 483.10(m) in this final rule) specifies 
that a resident has the right to share a 
room in a facility with a spouse when 
both spouses consent to the 
arrangement.

Section 483.10(o) (redesignated to 
§ 483.10(n) in this final rule) provides 
that an individual may self-administer 
drugs only if the interdisciplinary team 
determines that it is safe.

Section 483.10(o) specifies the 
resident’s right to refuse transfer from a 
room on one distinct part of a facility to 
a room in another distinct part of the 
facility for purposes of obtaining 
Medicare of Medicaid eligibility or 
without medical justification (to create 
vacancies for purposes of admitting 
other individuals who may be eligible 
for these programs to distinct parts to 
which payments may be made).

Comments and Responses
Comment: A number of commenters 

representing mental health interests 
requested that we add to the opening 
statement for resident rights that each 
resident has the right to treatment for 
the mental and physical conditions 
identified in his or her comprehensive 
plan of care.

Response: We do not believe the 
recommended changes would have the 
intended result. Instead, we believe that 
the appropriate means to assure that 
residents with mental or other illnesses 
receive the treatment they need is 
through enforcement of the requirements 
relating to properly assessing care given 
and comparing the provision of services 
actually furnished to those required to 
meet the resident’s identified needs. We 
address several mental health treatment 
issues in additional responses. (See 
§§ 483.20(b)(2)(iii) and (vii); 483.20(f); 
483.25(f); and 483.45(a)).

Comment: The regulations addressing 
resident incompetence and devolution of 
rights elicited over twenty responses;
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commenters overwhelmingly opposed 
the proposed wording of § 483.10(a)(3). 
Almost all commenters asked that the 
rule address non-adjudicated 
determinations of incompetency as well 
as adjudicated cases because they 
asserted that residents often are not 
adjudicated incompetent but are too 
confused or ill to exercise their rights 
effectively without the assistance of 
others. Because the OBRA '87 provision 
concerning competency fails to address 
non-adjudicated situations, we did not 
include a provision in the February 2, 
1989 final rule specifically addressing 
these cases. Commenters charged that 
this omission has the effect of requiring 
adjudication before anyone else can 
exercise a resident’s rights. Also, they 
claimed that this omission either 
conflicts with State laws or excludes 
from consideration a variety of State- 
authorized means of handling resident 
incapabilities through non-judicial 
designation of legal surrogates, such as 
durable powers of attorney, living wills, 
or natural death laws. By ruling out 
these advance directives, we would 
effectively restrict a resident’s right to 
self-determination.

Response: In order to avoid such 
ambiguity, we accept commenters’ 
recommendations that we include a 
statement dealing with non-adjudicated 
cases of incompetence. Because of the 
variance in State laws concerning the 
issue of exercise of resident rights, we 
are deferring entirely to State law in 
these cases as we have already done 
with adjudicated cases. We are adding a 
provision at § 483.10(a](4) which 
recognizes State mechanisms to 
designate legal surrogates through non
judicial means. To the extent that State- 
designated mechanisms for either 
adjudicated or non-adjudicated 
residents rely on a physician’s 
determination of incapacity or 
incompetence, we bow to the State’s 
authority to regulate in what has 
traditionally been a State matter.

Comment: Thirteen commenters 
responded to the preamble discussion 
on informing the resident of rights and 
responsibilities of the meaning of ‘‘in the 
language that he or she understands”, 
which was Contained in regulations at 
§ 483.10(b)(1). The requirement is that 
facilities must notify residents of their 
rights. Several commenters objected to 
the many forms in which we suggested 
the notice of rights should be given (e.g., 
use of written foreign language 
translations and interpreters for non- 
English speaking residents and large 
print or sign language interpretation for 
those with visual or hearing 
impairment). Some suggested that we

clarify in the interpretative guidelines 
that using family members or other 
appropriate third party representatives 
to provide translations for the resident 
would be sufficient. Other commenters 
praised this clarification and requested 
that it be included in the regulations 
text.

Response: We are retaining the 
regulation as it was presented in the 
February 2,1989 final rule. We believe 
the approach we recommended in the 
preamble to that rule was sufficiently 
flexible not to place an undue burden 
upon facilities. That is, for foreign 
languages commonly encountered in the 
facility’s locale, the facility should have 
written translations of its statement of 
rights and responsibilities and should 
make the services of an interpreter 
available. In the case of uncommon 
foreign languages, however, a 
representative of the resident may sign 
that he has interpreted the statement of 
rights to the resident prior to the 
resident’s acknowledgment of receipt. 
For hearing impaired residents who 
communicate by signing, the facility 
would similarly be expected to provide 
an interpreter. Large print texts of the 
facility’s statement of resident rights 
and responsibilities should also be 
available for the many residents who 
need them. We do not believe a facility 
should avoid its responsibility to see 
that the resident knows what his or her 
rights are and what is expected of him 
or her.

Comment: Fifteen commenters asked 
for clarification of either “during a 
resident’s stay” or “all rules and 
regulations” in the regulation at 
§ 483.10(b)(1).

Response: We believe that “during a 
resident’s stay” means that any time 
State or Federal laws relating to 
resident rights or facility rules changes, 
residents must promptly be apprised of 
these changes. “All rules and 
regulations” relates to facility policies 
governing resident conduct. A facility 
cannot reasonably expect a resident to 
abide by rules about which he or she 
has never been told. Whatever rules the 
facility has formalized and by which it 
expects residents to abide should be 
included in the statement of rights and 
responsibilities.

Comment: We received over 60 
comments on § 483.10(b)(2), which deals 
with the resident’s right to inspect and 
purchase photocopies of his or her 
records. A sizable number of resident 
advocates asked for the right to inspect 
records immediately upon request. They 
were willing, however, to wait 48 hours 
to obtain photocopies. This group of 
commenters pointed out that current

records are available immediately to 
staff, consultants, and Federal and State 
inspectors. They believe that residents 
should also have immediate access. 
Several commenters also believed that 
requiring a written request 
disadvantaged some residents with 
disabilities and that an oral request 
should be sufficient.

An equally sizable group of provider- 
based commenters claimed that 48 hours 
was not long enough to produce records. 
They pointed out that in the case of 
some long term residents, medical 
records can be extremely voluminous. 
Current records are periodically thinned. 
Older records may be warehoused away 
from the unit or even the facility, and 
several days might be required for 
retrieval. Facility-based commenters 
asked for from 2 to 7 working days to 
fulfill a request to see records.

Response: In keeping with the 
Institute of Medicine (IoM) 
recommendation that residents should 
be as informed and in control of their 
care as possible, we concur with the 
view of resident advocates that a 
resident should have the same right of 
access to his or her current records that 
staff, consultants or inspectors have and 
that an oral request should suffice. We 
also recognize the validity of the 
facilities’ position concerning older 
records. We are therefore amending 
§ 483.10(b)(2) to grant residents access 
within 24 hours to records which would 
include clinical records as specified in 
OBRA ’90 and according to commenters 
request. We are not allowing immediate 
access to current records so as not to go 
beyond the OBRA ’90 provisions which 
allow 24 hours for facilities to obtain 
clinical records. Upon provision of the 
records, new or old, a facility would be 
allowed two working days in which to 
provide photocopies at the resident’s 
expense.

Comment: Several commenters 
responded to the statement in 
§ 483.10(b)(2) that a resident should 
have access to “all records pertaining to 
the resident.” Some asked that we limit 
records to medical records while others 
applauded the inclusiveness of this 
statement. Two commenters asked that 
facility incident reports not be 
considered a part of resident records.

Response: We are leaving the term 
“all records” as stated in the February 2 
rule because we agree with those 
commenters that believe that a resident 
should have access to all records 
pertaining to him or her such as trust 
fund ledgers, contracts with the facility, 
and facility incident reports which 
involve him or her. This also includes 
clinical records as specified by the
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provisions of OBRA '90 and, for 
consistency, we are allowing facilities 
24 hours to grant access to all listed 
records.

Comment: As was the case with 
comments on the October 16,1987 
proposed rule, a handful of commenters 
again asked that we qualify the right to 
inspect records with the statement 
“unless medically contraindicated."

Response: As we explained in the 
preamble to the February 2,1989 rule, 
we have eliminated this qualifier from 
all rights. This decision was based on 
the overwhelming response of 
commenters to the October 16,1987 
proposed rule who favored deletion of 
such phrases and upon our belief that 
each resident should have as much 
control as possible over his or her care. 
Other provisions relating to the exercise 
of resident rights should assure that 
incompetent residents do not have 
inappropriate access to records relating, 
for example, to their treatment.

Comment: Thirteen commenters, 
mostly representing facilities, expressed 
the belief that the role of informing the 
resident of both his or her medical 
condition and health status clearly 
belongs to the physician, not the facility. 
Some commenters believed the facility 
should only be responsible for 
responding to a resident’s questions 
concerning what he or she had been told 
by the physician, but another group of 
commenters believed that, even in 
responding to questions, the facility 
could be placed in jeopardy for 
miscommunicating medical information 
that requires a physician’s professional 
opinion. In such cases, they stated it 
would be improper for facility staff to 
answer specific questions.

Response: We note that proposed 
regulations at § 483.10(b)(3) would have 
qualified the right to be fully informed 
with “by a physician." We did not place 
this qualifier in the final rule because 
we did not wish to absolve the facility 
of all responsibility for communicating 
with the resident concerning his or her 
health status. We do not feel the change 
is appropriate now. This provision is 
consistent with § 483.10 (d)(2) and (d)(3), 
which require that the resident be 
informed of changes in his or her care or 
treatment and, unless a State authorized 
surrogate decision maker is involved, be 
allowed to participate in the planning of 
his or her care. While professional 
ethics would dictate that discussion of 
some matters requires a physician, the 
in-house interdisciplinary care-planning 
process should be discussed with the 
resident. The facility has always been in 
the position of contacting the physician 
when only a physician’s judgment will 
suffice. In sensitive areas of discussion

with the resident, the facility staff would 
not act in violation of this requirement 
should they refer the resident’s 
questions to the attending physician or a 
facility physician. However, we expect 
facility staff, especially medical social 
workers, to routinely communicate in 
layman’s terms information about health 
status to the resident.

Comment: Nine commenters 
responded to the requirement at 
§ 483.10(b)(4) that residents have the 
right to refuse treatment and 
participation in experimental research. 
Several of them were concerned that the 
statement does not deal with 
incompetent, yet non-adjudicated 
residents incapable of making informed 
decisions. They believed that to allow 
such individuals to refuse food and 
water when not in mental control is 
irresponsible. Some of these 
commenters questioned our solution, in 
non-adjudicated cases, that if the refusal 
of all treatment is persistent and 
consistent, the facility may have 
grounds for discharge of the resident. 
One commenter suggested that we 
consider adding to the regulation our 
interpretation that a petition for a court- 
appointed guardian be considered in 
such cases. Another suggested that the 
regulations should emphasize the 
facility’s obligation to offer the least 
restrictive treatment modality to 
patients in need of some form of 
treatment and should require the facility 
to offer rehabilitative alternatives in the 
face of persistent refusal.

Response: We are clarifying in a new 
§ 483.10(a)(4) that we defer to whatever 
legal processes a State has adopted for 
dealing with incompetence or incapacity 
on the part of a resident. Some of these 
legal processes may involve the use of 
the courts to adjudge an individual 
incompetent and appoint a guardian or 
conservator. Other State designated 
instruments, such as a durable power of 
attorney, are non-adjudicative because 
they do not involve the use of the courts 
to permit another person to act on 
behalf of the resident. Some State 
processes discriminate between areas 
where a resident is competent and areas 
where a surrogate is empowered to 
make divisions. We recognize any legal 
surrogate designated in accordance with 
State law, whether appointed by 
adjudicative or non-adjudicative means 
and to any extent designated.

We believe that, whether or not a 
resident is incompetent, consistent 
refusal of treatment over time must be 
honored, but in compliance with State 
law and case law. The resident has the 
right to refuse treatment. This refusal 
and the facility’s response to it must be 
consistently documented before a

facility can legitimately consider 
discharge as an option. A pattern of 
failure to document the resident’s 
refusal of treatment and the facility’s 
efforts to employ alternate modalities of 
treatment before resorting to discharge 
as the ultirtiate solution could lead to a 
deficiency for discharging without 
adequate grounds and/or for a failure to 
provide an adequate quality of care.

Comment: Fourteen commenters 
responded to § 483.10(b)(5) and (b)(6), 
which concern notification of residents 
about Medicare and Medicaid and about 
services offered by the facility but not 
covered by Medicare and Medicaid. The 
largest number of commenters requested 
clarification of “periodically” in 
§ 483.10(b)(6). Two commenters termed 
these requirements onerous because the 
number of items in the State plan or 
offered by facilities are numerous and 
change often. They believed a list of 
what the Medicaid-eligible resident is 
responsible for or a notice of changes in 
the cost of services used by a private 
pay resident should be sufficient. 
Another commenter urged us to publish 
a list of items and services that are 
included in nursing facility services and 
for which the resident may not be 
charged. Still other commenters asked 
for 30 days written notice of any 
changes in the list of services covered 
by the State plan and charges for 
uncovered services.

Response: These two requirements 
(§ 483.10(b)(5) and (b)(6)) are taken 
directly from section 1919(c)(l)(B)(iii and 
iv) of the Act as amended by OBRA '87. 
When the two provisions—one relating 
to Medicaid recipients and the other 
relating to non-Medicaid recipients—are 
considered together, the thrust of these 
provisions becomes clear: Residents 
should be told in advance when changes 
will occur in their bills. Therefore, we 
interpret “periodically” to mean 
whenever changes are being introduced 
that will affect the resident’s liability. 
The items and services which may be 
charged to a resident’s personal funds 
are being clarified as part of a separate 
regulation published as a notice of 
proposed rulemaking on March 20,1990 
at 55 FR 10258.

Comment: Three commenters asked 
that § 483.10(b)(7)(h), which requires a 
facility to notify residents of their right 
to file complaints in certain instances, 
be expanded to include notice of the 
resident’s right to complain to the State 
licensure office, the ombudsman 
program, the protection and advocacy 
network, the adult protective services, 
and the Medicaid fraud control unit. 
They asked that the names, addresses, 
and phone numbers of each of these
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advocacy groups be included in the 
notice of rights as well as be required to 
be posted so that this information is 
easily accessible to residents and 
visitors.

Response: We agree with these 
commenters that the notice of rights is 
an appropriate place to present 
information about the various State 
agencies acting as client advocates. 
Section 483.10(f)(1) assures that 
residents have the right to voice 
grievances, and § 483.10(g)(2) requires 
that residents receive information about 
such organizations and be afforded the 
opportunity to contact these agencies. 
However, nowhere do we currently 
require that detailed information about 
how to contact these agencies (i.e. 
name, mailing address and telephone 
number) be placed in every resident’s 
hands at the time of admission. We are 
therefore amending § 483.10(b)(7) to 
include a requirement that the statement 
of rights contain the name, mailing 
address and telephone number of 
relevant advocacy agencies. By relevant 
advocacy agencies we mean, the State 
survey and certification agency, the 
State licensure office (usually 
synonymous with the survey and 
certification agency), the ombudsman 
program established by the State under 
the Older Americans Act of 1985; the 
protection and advocacy system for 
developmentally disabled individuals 
established under the Developmental 
Disabilities Assistance and Bill of Rights 
Act; the protection and advocacy system 
established under the Protection and 
Advocacy for Mentally 111 Individuals 
Act; and the Medicaid fraud control unit 
established under section 1903(q) of the 
Act, as amended by the Medicare- 
Medicaid Anti-Fraud and Abuse 
Amendments of 1977.

Our rationale for imposing this 
requirement is that we believe it does a 
resident or his or her representative 
little good to tell him or her that he or 
she can complain without supplying 
specific information concerning relevant 
advocacy agencies. The written 
statement of rights given at the time of 
admission is likely to be retained by the 
resident or representative and is, 
therefore, an appropriate place to list 
these client advocacy agencies. Section 
1919(c)(l)(x) gives the Secretary the 
authority to establish other rights. We 
believe this requirement is an extension 
of the rights specified in section 1919(c).

We do not believe this requirement is 
overly burdensome since most of this 
information should be readily available 
to the facility. For instance, in order to 
transfer or discharge a resident, OBRA 
*87 amended section 1919(c)(2)(B)(iii) of

the Act to require that the NF include in 
the transfer or discharge notice identical 
information about the State ombudsman 
and, as appropriate, the protection and 
advocacy systems for Individuals with 
mental retardation/developmental 
disabilities and mental illness.

Comment: Two commenters 
responded that § 483.10(b)(8), which 
requires facilities to tell residents how 
to contact their physicians, as presented 
in the February 2 rule, implies that the 
facility chooses the physician 
responsible for the resident’s care. They 
asserted that in fact, the reverse is 
usually the case. The resident or 
responsible party chooses the physician 
and should inform the facility as to 
whom the treating physician is and 
when a change occurs. They stated that 
only in rare instances should the facility 
have to secure a physician without prior 
consultation with the resident or 
responsible party.

Response: This provision was added 
to the list of resident rights because 
commenters on the proposed rule 
alleged that many residents have no 
knowledge who is their attending 
physician or How to contact him or her. 
While the resident has the right to 
choose a physician, and most residents 
may do so, die resident may not have 
exercised this right and may notlcnow 
whom to contact. When a resident has 
selected an attending physician, it is 
appropriate for the NF to confirm that 
choice when complying with this 
requirement. When a  resident has no 
attending physician, it is appropriate for 
the NF to obtain one and inform the 
resident.

Comment' Several commenters asked 
that we specify “primary” or “attending” 
physician in § 483.10(b)(8) because some 
residents have several different 
physicians. Other commenters noted 
that facilities often use clinics and that 
the name, address, and telephone 
number of the clinic should be sufficient.

Response: We believe “the physician 
responsible for his or her care” means 
the attending or primary physician or 
clinic, whichever is responsible for 
managing the resident’s plan of care and 
excludes other physicians whom the 
resident may see from time to time.

Comment: Ten commenters responded 
to the requirement at § 483.10(b)(9) 
based on OBRA ’87 that facilities 
provide information about Medicare and 
Medicaid. Several commenters objected 
to having to provide oral information to 
potential residents. They asked that this 
requirement be limited to referring 
individuals to the appropriate agency for 
explanation if the individual could not 
read or understand the written material

presented. Another commenter asked us 
to define the parameters'of a “potential” 
resident. Other commenters believed 
that the State or Federal government 
should prepare the written materials on 
how to apply for Medicaid and 
Medicare.

Response: Since OBRA ‘87 requires 
that the facility provide residents or 
individuals applying to reside m the 
facility with oral and written 
information, we cannot alter this 
requirement. Written materials issued 
by the State Medicaid agency and the 
Federal government relating to these 
benefits may be used. Also, we believe 
that facilities may fulfill their obligation 
to inform orally residents or applicants 
for admission about how to apply for 
Medicaid or Medicare by assisting them 
in contacting the local Social Security 
Office or the local unit of the State 
Medicaid agency. Nursing facilities 
cannot be expected to know and are not 
responsible for orally providing detailed 
information on the often complex 
Medicare or Medicaid eligibility rules. In 
accordance with the OBRA ’87 
provision, we have substituted the term 
"applicants for admission” for the less 
precise “potential residents.”

Comment: Two commenters requested 
that the notice given under § 483.10(b)(9) 
should include information about how to 
appeal if Medicaid or Medicare benefits 
are denied.

Response: Since other rules specify 
that all denial notices contain 
information about appeal rights, we 
believe that requiring an NF to discuss 
how to file an appeal on a resident right 
is unnecessary. Furthermore, the OBRA 
’87 provision upon which this 
requirement is based does not include 
notice of appeal procedures.

Comment: One commenter asked if 
the phrase “how to receive refunds for 
previous payments covered by such 
benefits” in § 483.10(b)(9) is a reference 
to refunds which might be due based on 
publication of the list of items and 
services furnished by a nursing facility 
which are not chargeable to the personal 
funds of a resident.

Response: We expect to publish in a 
forthcoming proposed rule the list of 
items and services which cannot be 
charged to a resident’s personal funds. 
We do not anticipate that these 
requirements, even when published as a 
final rule, would be applied 
retroactively. Rather, the reference 
relates to refunds due as a result of 
Medicaid payments when eligibility has 
been determined retroactively.

Comment: Over 50 commenters 
responded to the requirement 
concerning notification of changes in the
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resident’s health condition. Several 
commenters suggested this requirement 
be rewritten. As it is currently worded, 
they pointed out, it means that in a 
medical emergency or in the case of a 
competent individual the facility does 
not have to tell the resident what is 
happening to him or her. Nor, in these 
two situations, does the facility have to 
contact the resident’s physician and the 
legal representative or family to notify 
them of the changes.

Response: The interpretation of the 
commenters is not what we intended.
We are clarifying the wording of this 
provision to indicate that in all cases, 
whether or not there is a medical 
emergency, the facility must notify the 
resident; hi&or her physician; and any 
legally-appointed representative or an 
interested family member, if known. In 
the case of an incompetent individual, 
the legal representative would make any 
decisions that might have to be made, 
but we believe the resident should still 
be told what is happening to him or her 
even though he or she is not capable of 
fully understanding. In the case of a 
competent individual, the facility must 
still contact the resident’s physician and 
notify an interested family member, if 
known.

Comment: A number of commenters 
raised questions about who must be 
notified. Some felt that we should not 
use the term “interested family member” 
because it has no legal status, because 
some families are very large and many 
members may be “interested”, and 
because a competent resident should 
either be expected to notify the family 
himself or be afforded the choice of 
whether he or she wants to approve or 
deny notification of the family. Other 
commenters pointed out that the 
definition of a “legal representative” 
varies from State to State or even within 
a State, depending upon the instrument 
used. Another commenter asked why 
the facility should “consult" with the 
resident and only “notify" the physician, 
rather than the other way around.

Response: We agree that the facility 
should inform the resident of the 
changes that have occurred but consult 
with the physician about actions that 
are needed. As we indicated in § 483.10 
(a)(3) and (a)(4) we defer entirely to any 
State requirements relating to 
designation of legal surrogates that may 
be in effect. By using the term 
“interested family member” we expect 
that a family that wishes to be informed 
would designate one member to receive 
calls. Even when a resident is mentally 
competent, we believe such a 
designated family member should be 
notified of significant changes in the

resident’s health status because the 
resident may not be able to notify them 
personally, especially in the case of 
sudden illness or accident.

Comment: Twelve commenters 
objected to granting the facility up to 24 
hours in which to notify the resident’s 
physician and the legal representative or 
family. As some noted, a resident could 
be dead or beyond recovery in that time 
and the family would be denied the 
opportunity of being with their loved 
one during the time of crisis.

Response: We agree and have 
amended the regulation to require that 
the physician and legal representative or 
family be notified immediately.

Comment: Fifteen commenters 
requested that we qualify “injury" to 
include only those which are 
“substantial" or “require physician 
intervention.” Commenters also asked 
us to define a “significant” change in 
health status or treatment.

Response: We recognize that 
judgment must be used in determining 
whether a change in the resident’s 
condition is significant enough to 
warrant notification, and accept the 
comment that only those injuries which 
have the potential for needing physician 
intervention must be reported to the 
physician. We have defined “significant 
change” to mean deterioration in health, 
mental, or psychosocial status in either 
life-threatening conditions (for example, 
heart attack, stroke) or clinical 
complications (for example, 
development of a stage II pressure sore, 
onset or recurrent periods of delirium).
A need to alter treatment “significantly” 
means a need to stop a form of 
treatment because of adverse 
consequences (for example, an adverse 
drug reaction) or commence a new form 
of treatment to deal with a problem (for 
example, the use of any type of restraint, 
medical procedure, or therapy which has 
not been used on that patient before).

Comment: Seventeen commenters 
responded to the requirement 
concerning change in room or roommate 
assignment at § 483.10(b)(10)(ii)(A). 
Several asked what the purpose of 
notification of roommate change is.
Some consumer advocates stated that 
the notice is meaningless if the resident 
does not have the right to request, 
approve, or refuse a change in room or 
roommate. One such commenter 
proposed that the residents subject to 
involuntary intra-facility transfer should 
have the same rights available to them 
under the transfer and discharge 
provisions in § 483.12. On the other 
hand, facility representatives indicated 
that they must have the right to make 
practical and reasonable roommate

changes since they are ultimately held 
accountable for the welfare of all the 
facility’s residents. Emergency room 
changes may need to be made to isolate 
a resident, or a change in pay status 
may require movement to a different 
bed. While they could understand the 
importance of notifying the family of a 
room change, some facility commenters 
felt that it was not practical to notify 
families when a roommate is changed. 
Some facility-based commenters also 
questioned why they should have to 
notify both the resident and a legal 
representative. A number of commenters 
also asked us to define “promptly.”

Response: This requirement is based 
on sections 1819(c)(l)(v)(II) and 
1919(c)(l)(v)(II) of the Act, which 
requires that the resident be given prior 
notification of both room and roommate 
changes. The statute does not give the 
resident more than the right to be 
informed that the change will take place. 
Therefore, we did not expand upon this 
right to accord residents veto powers 
over facility decisions. Changes in room 
or roommates is not subject to the same 
rights as inter-facility transfers or 
discharges. Far from being meaningless, 
the right to notification of room or 
roommate changes should reduce stress 
for residents. For example, a commenter 
on the proposed rule noted that too 
often a resident will come back from 
lunch to find that his or her room or 
roommate has been changed. Anyone 
would find such a discovery unsettling. 
Even many incompetent residents can 
be presumed to benefit from being 
informed in advance of the changes. We 
have therefore specified in the 
regulation that both the resident and the 
resident’s representative or family be 
informed. The interpretive guidelines 
explain that “promptly” generally means 
the resident should be informed as soon 
as the facility determines that a change 
in room or roommate is to be made.

With respect to the issue of inter
facility but intra-physical plant transfers 
(Note: For a more detailed discussion of 
intra and inter-facility transfer, see 
discussion for the second response to 
comment under section 483.12 
Admission, Transfer, and Discharge 
rights, Comments and Responses.) 
relating to payment status, we would 
note that such transfers are 
inappropriate in the context of the 
Medicaid program. When a resident 
occupies a bed in a distinct part of a NF 
which participates in Medicaid and not 
in Medicare, he or she may not be 
moved by the facility (or be required to 
be moved by the State) solely for the 
purpose of assuring Medicare eligibility 
for payment. Such inter-facility but
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intra-physical plant movements are only 
appropriate when they take place at the 
request of the resident as might occur, 
for example, when a privately paying 
Medicare beneficiary believes that 
admission to a bed in a Medicare 
participating distinct part of the facility 
may result in Medicare payment. This 
point was made explicitly in sections 
4008(h)(2)(G) and 4801(e)(8) of OBRA 
’90, which prohibit intra-facility 
transfers for purposes of qualifying 
patients for Medicare payment A 
discussion of these two sections occurs 
later, where new § 483.1D(o) is described 
and explained.

Comment: Two commenters believe 
nursing facilities should receive 
reimbursement for having to provide the 
banking services required at 
§ 483.10(cj(2j or be allowed to charge 
residents for the services.

Response: Section 1902(a)(13}(A) of 
the Act provides for title XIX payment 
for meeting the requirements of section 
1919(b) (other than paragraph (3)(F) 
thereof), (c), and (d). The provision 
requiring an accounting of resident 
funds is found at section 1919(c)(6). 
Therefore, the expense of providing 
these services should be included in the 
State’s Medicaid payment rates which 
must be calculated pursuant to 42 CFR 
part 447.

Comment: Twenty-four commenters 
responded to the deposit of funds 
requirement in § 483.10(c)(3), which was 
taken directly from OBRA ’87. Many of 
the commenters objected to the burden 
of having to keep full, complete, and 
separate accountings for 2 accounts 
(interest-bearing and non-interest- 
bearing) for each resident entrusting his 
or her funds to the facility. They claimed 
that facilities will be moving funds back 
and forth between the two accounts 
with no real gain for the resident. Many 
commenters also complained that the 
threshold of $50 is too low. They pointed 
out that banks are increasingly 
unwilling to offer interest-bearing 
accounts on such small sums or levy 
service charges that exoeed the interest. 
Other commenters recommended as a  
solution to this problem that the facility 
be allowed to have one pooled trust 
account for all residents having a 
balance of $50 or more.

Response: This requirement is based 
on sections 1819(c)(6) and 1919(c)(6) of 
the Act. After further examination of the 
statute, we have determined that it does 
not prohibit placement of resident funds 
less than $50 in interest-bearing 
accounts. Instead, it gives facilities 
flexibility in managing resident funds 
less than $50. Thus, while a facility must 
place resident funds greater than $50 in 
an interest-bearing account, it may opt

to place funds less than $50 in an 
interest-bearing, a non-interest-bearing 
account, or a petty cash fund. We have 
made this change in the regulations.

Also, the February 2 final rule 
contained a typographical error which 
led to some misunderstanding on the 
part of commenters. The preamble also 
erroneously stated that the facility must 
keep the “resident’s” ¡(as opposed to 
“residents’ ”) funds in separate 
accounts. We are modifying 
§ 483.10(c)(3) to reflect the statutory 
language which permits both petty cash 
and the interest-bearing funds to be 
pooled, so long as residents’ funds are 
not commingled with any of the facility’s 
operating accounts and separate 
accounting is made of each resident’s 
share of the assets and earnings (in the 
case of interest-bearing accounts). We 
understand that computer programs for 
performing these functions are available 
to NFs. If a pooled account is used, each 
resident must be individually identified 
and the interest prorated on a basis of 
actual earnings or end-of-quarter 
balance.

Comment: Eight commenters 
responded to the accounting and records 
requirement in § 483.10(c)(4). Six of them 
asked for quarterly statements rather 
than reporting upon request.

Response: Because the majority of 
commenters who addressed this 
requirement in both the proposed rule 
and final rule with comment 
overwhelmingly requested quarterly 
statements, we have amended 
§ 483.10(c)(4) to require them.

Comment Nine commenters, all 
representing facilities, asked that we 
limit the requirement to notify residents 
when the amount of money in their 
accounts Teaches certain balances to 
funds for which the fanility has 
responsibility.

Response: We agree that a facility 
would have no way of knowing what 
other resources an individual might have 
other than those deposited with the 
facility. The interpretive guidelines 
clarify that a facility is not responsible 
for knowing about assets not on deposit 
with the facility.

Comment: Seven commenters 
responded to § 483.10(c)(6), which 
requires a facility to convey promptly a 
resident’s funds to his or her estate 
administrator upon death. Some asked 
us to define “promptly”. Others asked 
that we establish a procedure for cases 
in which there is no individual available 
to administer the estate.

Response: We consider within 30 days 
to be generally acceptable as a 
definition for “promptly” and have made 
this substitution. We also have clarified 
that the final accounting must be

conveyed to the "individual or probate 
jurisdiction” administerifig the estate m 
response to commenter’s concerns.

Comment: Four commenters noted 
that the limitations on personal funds 
addressed in § 483.101(c)(8) are already 
illegal and that HCFA should issue 
regulations defining what services are 
covered by Medicaid and what services 
cannot be charged to a resident’s 
personal funds.
. Response: The statutory provisions in 

sections 1819(f)(7) and 1919(f)(7) relating 
to the requirement for regulations 
defining the items and services that may 
be charged to resident funds and the 
items and services included in nursing 
facility payments is being implemented 
in another rule. In the interim, States are 
required to assure that residents are not 
charged for routine personal hygiene 
items and services. Section 483.10(b)(7) 
currently contains the requirements 
relating to a facility’s responsibility for 
informing the resident about the 
facility’s charging practices.

Comment: Twenty-two commenters 
responded to the requirement of free 
choice of an attending physician. The 
vast majority of commenters argued in 
favor of having this resident right 
balanced by a facility right to grant or 
withdraw staff privileges to physicians. 
These commenters argued that the 
facility is required to ensure good care 
and must be able to deny privileges to 
physicians who do not deliver the level 
of care that meets the level of physician 
services required of the facility or who 
do not follow facility policies.

Response: We believe the right of the 
resident to choose a physician is not 
absolute. In the interpretative guidelines 
we explain that if a physician of (the 
resident’s choosing fails to fulfill a given 
Medicaid or Medicare requirement, the 
facility has the right, after informing the 
resident, to seek alternate physician 
participation to assure the provision of 
appropriate and adequate care and 
treatment.

Comment One commenter pointed out 
that continuing care retirement centers 
(CCRCs) generally have a panel of 
physicians under contract and structure 
the medical and financial program 
around the physician panel.

Response: In the case of CCRCs, a 
resident has already exercised a certain 
degree of choice in selecting this type of 
living arrangement If the resident is 
allowed to choose his or her physician 
from among panel members, the 
requirements for free choice is being 
met.

Comment: Two commenters asked 
that we expand the right to choose an 
attending physician to include the right
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to choose other providers such as 
pharmacists.

Response: We have not amended the 
regulation to include a right of a resident 
to select other providers because we 
believe that the resident has already 
exercised freedom of choice in selecting 
the facility. The facility has the 
responsibility of maintaining 
appropriate methods of dispensing and 
administering drugs in the facility. With 
that responsibility goes the right to 
define certain methods and procedures 
with which the pharmacist must comply. 
These methods and procedures are 
essential to assuring that the patient is 
protected from medication errors. 
Therefore, the facility has the right to 
restrict the variety of drug labeling and 
packaging practices that can result from 
using multiple pharmacies in an effort to 
reduce or eliminate medication errors.

Comment: Two commenters 
expressed the opinion that the 
responsibility of informing the resident 
about care and treatment should belong 
to the physician, not the facility. One of 
these asked who has to bear ultimate 
responsibility when there is a 
disagreement among the resident, the 
physician, and the facility staff over 
implementation of the plan of care.

Response: As we indicated in the 
response to comments submitted on 
§ 483.10(b)(3), we believe the facility 
shares with the physician responsibility 
for communicating with the resident 
about care and treatment. We have 
explained in the interpretive guidelines 
that the facility is expected to discuss 
options and alternatives with the 
resident or his or her legal 
representative; the resident selects and 
approves the specific plan of care before 
it is instituted. This requirement does 
not apply to application of emergency 
procedures in life-threatening situations 
unless advance directives are in effect.
If the resident objects to any proposed 
changes in the plan of care, the facility 
should allow the resident to discuss his 
or her objections with the physician and 
note the final decision in the medical 
record.

Comment: Two commenters asked us 
to clarify who may participate in care 
planning on behalf of incapacitated 
residents or expressed the concern that 
the use of the phrase “adjudicated 
incompetent” was too strong and that 
the requirement should allow for the use 
of less restrictive mechanisms.

Response: The rest of the phrase in 
question reads ". . . or otherwise found 
to be incapacitated under the laws of 
the State . . We note that under 
§ 483.10(a)(3) and (a)(4) we have 
deferred to State law in the matter of 
acceptable legal surrogates for both

adjudicated and non-adjudicated 
incompetent persons, and believe that 
position is appropriate here also.

Comment: Two commenters asked 
that we clarify the regulation which 
states that the facility is not required to 
provide a private room in relationship to 
the resident’s right to have privacy in 
accommodations, medical treatment, 
written and telephone communications, 
personal care, visits, and meetings of 
family and resident groups. The 
commenters believed that the qualifier 
only applied to resident 
accommodations and did not apply to 
rooms for meetings of residents and 
family groups, visits, written and 
telephone communications, personal 
care, and medical treatment.

Response: Sections 1819(c)(l)(A)(iii) 
and 1919(c)(l)(A)(iii) require privacy in 
accommodations, medical treatment, 
and meetings of family and resident 
groups. The provision at the end of 
sections 1819(c)(l)(A)(x) and 
1919(c)(l)(A)(x) state that “clause (iii) 
shall not be construed as requiring the 
provisions of a private room” and we 
have so clarified the regulation. We 
believe this statement applies to 
accommodations and all the activities 
listed under sections 1819(c)(l)(A)(iii) 
and 1919(c)(l)(A)(iii). Thus, the ultimate 
rule the facility must follow is the 
practice of assuring an individual’s 
privacy rights. How they accomplish 
that privacy is not mandated by the 
statute or these regulations. With the 
exception of the explicit requirement for 
privacy curtains in all initially certified 
facilities (see § 483.70(d)(l)(v}} the 
facility is free to innovate in order to 
provide privacy for its residents. This 
may but need not be through the 
provision of a private room.

Comment: One respondent asked that 
we eliminate the provision in 
§ 483.10(e)(3) that restricts the rights of 
patients to refuse release of personal 
and clinical information to third party 
payors because persons in the 
community have the right to refuse to 
release records to such payors.

Response: Wre concur and have 
deleted this reference. A third-party 
payment insurance contract may be 
contingent upon the resident’s consent 
to release information but the rules 
should not permit a facility to release 
the information without the resident’s 
consent.

Comment: Five commenters 
responded to the grievance requirements 
in § 483.10(f). One believed that the right 
to voice grievances should not be 
restricted to those pertaining to 
treatment or care. The right to file any 
grievances (for example, those 
concerning mismanagement of finances

or violation of rights) should also be 
protected.

Response: We agree and have 
amended the text of the regulations to 
avoid making the list we present 
exclusive so that the resident has the 
right to voice any grievances, including 
those about treatment and care.

Comment: Two other commenters 
asked that we substitute “address” for 
"resolve” on the grounds that the facility 
cannot guarantee that all grievances will 
be resolved to the resident's complete 
satisfaction since the facility is also 
responsible to other residents and must 
uphold their rights as well. A third 
commenter, however, supported the 
statement in § 483.10(f)(2) as worded.

Response: The regulation reguires the 
facility to assure the resident the right to 
“prompt efforts" to resolve grievances. 
This is OBRA ’87 language at sections 
1819{c)(l)(A)(vi) and 1919(c)(1) (A)(vi) of 
the Act and in no way requires the 
facility to resolve all grievances, only to 
make prompt effort to do so.

Comment: Eighteen commenters 
responded to the requirement that 
residents have the right to examine 
survey results and that facilities must 
post these results. The majority did not 
object to having the survey results 
accessible in their entirety, but they felt 
that “posting” these results, which are 
lengthy and cumbersome, would not 
contribute to ease in reading or a 
homelike atmosphere. They proposed, 
instead, that the facility be allowed to 
post a notice on a wall or bulletin board 
that the results are available for 
inspection and that the survey results be 
readily available (perhaps organized in 
a binder) at the same location as the 
notice. Under this arrangement, a 
resident or visitor would not have to ask 
to see the results. A minority of 
commenters believed, however, that the 
results of a survey could be 
misinterpreted. They wanted to have the 
results available "upon request.”

Response: While the wording of this 
requirement in OBRA ’87 would allow 
for examination of survey results “upon 
reasonable request,” we retained the 
“posted” language, used in the proposed 
rule and in the February 2 final rule 
because of the favorable response of 
commenters. The majority of 
commenters on both the proposed rule 
and the February 2 final rule supported 
our view that individuals wishing to 
examine the results should not have to 
ask to see them. We accept their 
suggestion that the results be made 
available in a more readable form such 
as a binder and have revised the 
wording of § 483.10(g)(1) to state that the 
results must be “made available for
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examination” in the facility in a place 
readily accessible to residents.

Comment: A few commenters 
requested that more information than 
the results of the most recent annual 
survey and any plan of correction in 
effect be made available. For example, 
they asked that past surveys, citations 
produced as a result of State complaint 
investigations, and notices of any 
adverse actions imposed by the survey 
agency also be required to be made 
available. They also asked that the 
separate statement of deficiencies be 
posted as well as the survey report form. 
One commenter believed that rather 
than posting the complete survey report 
form, a facility should be required to 
post only the statement of deficiencies if 
one exists.

Response: Sections 1819(c)(l)(A)(ix) 
and 1919(c)(l)(A)(ix) give the resident 
the right to examine the results of the 
most recent survey of the facility. We 
are interpreting the “results” of the most 
recent survey to include both the survey 
report form and any statement of 
deficiencies, however these deficiencies 
were generated (whether by a standard 
or extended survey or as a result of a 
complaint investigation). Since OBRA 
’87 addresses only the "most recent 
survey,” we did not require facilities to 
make available surveys previous to the 
most recent survey.

Comment: The three commenters who 
responded to the requirement that 
residents be permitted to contact and 
receive information from a client 
advocate asked that we require posting 
of a complete list of the names of all 
available regulatory enforcement and 
client advocacy agencies and their 
addresses and telephone numbers.
Many of these organizations have 800 
numbers.

Response: We note that commenters 
on the October 16,1987 proposed rule 
objected to posting this list because it 
detracts from a homelike atmosphere, 
However, we were persuaded by the 
recent commenters who argued that on 
balance the benefits of having this 
information readily available (posted) 
would be greater since timid or 
frightened residents may be reluctant to 
request it from facility staff. Thus, we 
have included a provision for posting 
the names, addresses, and telephone 
numbers of regulatory and advocacy 
agencies.

Comment: Nine commenters 
responded to the work requirement in 
§ 483.10(h). Three of them supported 
making all work arrangements, whether 
paid or voluntary, reviewable in the 
plan of care. Some commenters, 
however, objected to any references to 
work for pay. Others expressed fears

that facilities would be required to offer 
work for pay to any resident who 
wanted it or that all voluntary work 
performed by residents would cease due 
to the inability of facilities to pay a 
“prevailing wage.” Another commenter 
asked what a "prevailing wage” means 
(whether prevailing in the facility or in 
the community) and whether a facility 
would have to pay taxes for FICA or 
workman’s compensation if it offered 
work for pay. This commenter also 
suggested that if a community prevailing 
rate is required, the work performed 
should be of a quantity and quality 
comparable to that performed in the 
community before similar pay would 
have to be offered.

Response: We do not believe the work 
requirement as presented in the 
February 2 rule requires a facility to 
offer paid work. By making all work 
reviewable under the plan of care, we 
believe we have created a bargaining 
table at which the voluntary or paid 
nature of therapeutic work can be 
discussed and terms can be negotiated if 
pay is to be offered.

Comment: Nineteen commenters 
responded to the mail requirement. 
Nearly all of them either supported or 
objected to the February 2 preamble 
discussion which clarified that the 
requirement for the sending or receiving 
of mail “promptly" means that delivery 
to the resident of incoming mail must be 
within 24 hours of arrival within the 
facility and delivery of outgoing mail to 
the post office must be within 24 hours. 
The majority wanted some allowance 
made for weekends and holidays.

Response: The interpretive guidelines 
specify that we continue to support the 
concept of delivery to the resident 
within 24 hours of delivery by the post 
office, but we will relax the 24 hour 
guideline for outgoing mail on weekends 
and holidays when there is no regularly 
scheduled postal delivery and pick-up 
service.

Comment: Several commenters asked 
that we define “at any reasonable hour,’' 
“reasonable access,” and “reasonable 
restrictions” as used in § 483.10(k) 
redesignated in these rules as § 483.10(j), 
Access and visitation rights. (Section 
483.10(j), which deals with access to 
facilities and visitations rights contains 
provisions that expire October 1,1990, 
hence it is deleted and § 438.10(k) 
through (o) are redesignated as 
§ 483.10(j) through (n), respectively.

Response: In the interpretive 
guidelines we indicate that “at any 
reasonable hour,” means that the facility 
must allow access to the resident at 
least 8 hours per day, arranged in such a 
way that daytime, evening, and 
weekend visitation times are available

to meet the schedules of most potential 
visitors who are subject to visiting 
hours. The only individuals who are not 
subject to visiting hour limitations are 
State and Federal Health and Human 
Services (HHS) representatives and 
representatives of the State ombudsman 
system and the protection and advocacy 
agencies for mentally ill and mentally 
retarded individuals.

The law delineates somewhat 
differing access rights for 3 groups. First, 
immediate family or other relatives will 
no longer be subject to visiting hour 
limitations or other restrictions. Second, 
non-family visitors must also be granted 
immediate access to the resident; 
however, the facility may place 
“reasonable restrictions” upon this right. 
“Immediate access subject to 
reasonable restrictions” means that the 
facility may not limit the timing of the 
visit by a non-relative but may establish 
other reasonable limitations to facilitate 
care giving for the resident or to protect 
the privacy of other residents. For 
example, the facility may require that 
non-family visits not take place in a 
resident’s room if a roommate is asleep 
or receiving care. Third, the facility must 
provide “reasonable access” to any 
resident by any entity or individual that 
provides health, social, legal, or other 
services to the resident. “Reasonable 
access” by service providers means that 
the facility may establish rules that 
establish permissible times and 
circumstances of the visit such as 
location or duration of the visit.

Comment: Four commenters requested 
that we amend the requirement at 
redesignated § 483.10(j) to allow 
residents the right to grant or deny 
access by State or Federal surveyors on 
the grounds that a resident should have 
the right to deny access to anyone of his 
or her choosing.

Response: The statutory language of 
sections 1819(c)(3)(A) and 1919(c)(3)(A) 
does not allow residents the right to 
deny access by State or Federal HHS 
representatives, by representatives of 
the State ombudsman and protection 
and advocacy systems for the mentally 
ill or mentally retarded, or by the 
resident’s individual physician. All other 
parts of sections 1819(c)(3) and 
1919(c)(3), which grant access to variou 
other categories of visitors (that is 
subparagraphs B through E), contain 
clauses such as “subject to the 
resident’s right to deny or withdraw 
consent at any time” or "with the 
permission of the resident”. 
Subparagraph A contains no such 
qualifier. Because of the presence of 
such limitations in all other 
subparagraphs, we cannot interpret the
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absence of such a qualifier in 
subparagraph A as a mere omission. We 
therefore hold that a resident cannot 
refuse to see these specified government 
officials or his or her own physician.

Comment: Seventeen facility 
representatives objected to granting 
immediate access to the immediate 
family and other relatives on the ground 
that 24-hour-a-day open access conflicts 
with the facility’s caregiving 
responsibilities. It could interfere with 
meals, sleep, or treatment. It could pose 
security risks during the late evening or 
night. Moreover, it could deprive 
roommates of privacy.

Response: The statute provides no 
basis for adding “reasonable 
restrictions" to this right to access by 
family and relatives. Sections 
1819(c)(3)(B) and 1919(c)(3)(B),
(§ 483.10(j)(l)(vii) of the regulation), 
which grant immediate access to 
immediate family and other relatives 
contain no such qualifier. By contrast, 
the next subparagraph C 
(§ 483.10(j)(l)(viii) of the regulation) 
which grants access to others visiting 
the resident contain the clause “subject 
to reasonable restrictions.”

Comment' Three commenters objected 
to the limitations placed on the 
examination of residents’ clinical 
records by representatives of the State 
ombudsman. One ombudsman 
commenter objected to having to obtain 
a resident’s permission. Another wanted 
all the resident’s records, not just 
clinical ones, open for examination by 
ombudsmen with the permission of the 
resident. The third commenter thought 
that written consent of the resident or 
his or her representative should be 
required.

Response: The statute at sections 
1819(c)(3)(E) and 1919(c)(3)(E) clearly 
requires permission of die resident and 
restricts access to the resident’s records 
to clinical records. Therefore, we have 
not expanded upon this requirement.

Comment Thirteen commenters 
responded to the requirement on 
telephones. Several commenters asked 
that the text of the regulation 
specifically require wheelchair 
accessibility and availability of adaptive 
equipment. One commenter suggested 
that we change “regular” to 
“reasonable” access to the private use 
of a telephone on the grounds that 
regular could mean once a week.
Another commenter applauded the 
requirement, stressing the importance of 
telephone calls when family members 
live at considerable distance: Frequent 
calls are the next best thing to visits. A 
number of commenters also questioned 
the degree of privacy that must be 
accorded. Some pointed out that pay

phones and even private phones in 
shared rooms are not totally private. 
Others felt that the facility should not be 
required to provide a specific phone for 
patient access or that we should specify 
that the use of a phone is a resident 
expense.

Response: We do not believe that the 
regulation needs to be expanded to 
address the comments relating to 
telephones. The right to privacy is a 
resident right clearly spelled out in 
§ 483.10(e)(1). Section 504 of the 
Rehabilitation Act of 1973 assures that 
handicapped persons also have this 
right. We have, however, clarified the 
language in section 483.10(k) to make ft 
clear the resident must have reasonable 
access to a telephone where calls can be 
made without being overheard. We have 
made no further changes in the rule.

Comment: Five commenters 
responded to the personal property 
requirement of redesignated § 483.10(1). 
One requested that facilities be required 
to replace lost prosthetic items such as 
glasses and hearing aids that are 
essential to independent functioning. 
Another commenter urged that we 
require facilities to keep an inventory of 
a resident’s possessions and to institute 
search and investigation procedures.
The remaining commenters asked that 
either the facility administrator or the 
resident have more control over what 
furnishings were acceptable.

Response: We believe the OBRA ’87 
requirement at sections 1819(g)(1)(C) 
and 1919(g)(1)(C) of the Act concerning 
reporting of misappropriation of 
property should help to deal with cases 
of theft or loss of property. While we do 
not have the authority to require 
facilities to maintain inventories of all 
resident possessions, we recommend 
such a practice. In response to those 
commenters who believe either the 
facility administration or the resident 
ought to have more power to decide 
what furnishings are acceptable, we 
believe that the wording presented in 
the February 2 rule strikes a workable 
balance between resident and facility 
rights. On grounds of space and health 
or safety concerns, the facility may 
legitimately deny a request. On the other 
hand, residents are entitled to have 
some familiar possessions and 
furnishings to make their rooms 
homelike.

Comment We received ten comments 
on the requirement that married couples 
in the same facility be allowed to share 
a room. Five of them urged that we 
reinstate an “unless medically 
contraindicated" provision to deal with 
spousal abuse while another supported 
our deletion of such a limitation.

Response: As we explained in the 
preamble to the February 2 rule, the 
overwhelming response to the proposed 
rule favored the deletion of medical 
contraindications to all rights. We 
continue to believe that our response to 
this issue is appropriate. In the February 
2 rule we added the qualifier that both 
spouses must consent to the room 
sharing and that, in verifiable cases of 
spousal abuse, facilities should use their 
social work staff to resolve difficulties 
or encourage the abused spouse to 
withdraw consent.

Comment: The few remaining 
commenters opposed this requirement 
on the ground that it places a burden on 
case mix reimbursement systems. One 
commenter proposed that 
reimbursement be made at the higher 
rate.

Response: As we stated in the 
preamble to the February 2 rule, we 
believe that the incidence of cases in 
which both spouses are in the same 
facility at very different levels of care is 
low enough that facilities will not incur 
inordinate financial losses.

Comment: States, facilities and 
consumer advocates have also asked 
how we view the priority of rights in 
situations where a resident’s spouse 
wants to share a room in the facility, but 
the resident’s current roommate does 
not want to be relocated to 
accommodate the admission of the 
spouse.

Response: The regulations at 
redesignated § 483.10(n), effective 
October 1,1990, state that the resident 
has the right to share a room with his or 
her spouse when married residents live 
in the same facility and both spouses 
consent to the arrangement. We do not 
believe that this provision gives a 
resident the right to compel another 
resident to relocate to accommodate a 
spouse. It means that when a room is 
available for a couple to share, the 
facility must permit them to share it if 
they choose. However, it does not 
compel a facility to relocate anyone to 
accommodate the wishes of the married 
couple.

Comment: Approximately 30 
commenters complained about the 
provision at redesignated § 483.10(n) of 
the final rule which gives residents the 
right to self-administer drugs unless an 
interdisciplinary team has decided that 
this practice is unsafe.

The commenters maintain that about 
95 percent of the residents are not 
physically, mentally, or visually capable 
of this task, and if the interdisciplinary 
team has to document why 95 percent of 
the residents cannot self-administer 
drugs, a very large paperwork burden j
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will exist. Furthermore, commenters 
pointed out that those residents who are 
capable of self-administration of drugs 
represent a potential danger to other 
residents if they do not maintain proper 
security of their drugs. Wandering 
residents are highly likely to find these 
supplies and help themselves.

Response: The right to self-administer 
drugs was promoted as a way to help 
residents maintain as much self-control 
and self-determination as possible. This 
is particularly important for residents on 
a discharge plan who are preparing to 
become independent in their homes 
again. As commenters have pointed out, 
however, this right does not weigh 
favorably against the potential hazard it 
may cause to other residents and the 
paperwork burden it can create for 
facilities. Thus, we have changed the 
requirement so that a resident has the 
right to self-administer a drug only if the 
interdisciplinary team determines that it 
is safe.

Summary of Changes to § 483.10
In response to comments, in addition 

to minor technical or editorial changes, 
we are making the following changes:

• We are revising all the sub
headings of the regulations to simply 
state the subject matters that follows.
For example, §§ 483.10(f) and 483.10(j), 
formerly designated as Level B 
requirements, will now read 
“Grievances” and “Access and 
visitation rights”, respectively. Similarly, 
those 2 sub-headings are grouped under 
the heading “Resident Rights”, formerly 
designated as a Level A requirement. 
Headings will be italicized. The use of 
italics is intended only to aid 
identification of categories or groupings 
of rights, not to indicate a hierarchy of 
importance.

• In § 483.10(a)(4) we are clarifying 
that we defer to the State in dealing 
with individuals determined 
incapacitated or incompetent through 
either adjudicative or non-adjudicative 
means.

• In § 483.10(a)(4) we are adding a 
provision which recognizes State 
mechanisms to designate legal 
surrogates through non-judicial means.

• In § 483.10(b)(2) we are granting 
residents access to records within 24 
hours including clinical records.
Facilities are allowed two working days 
to provide photocopies at the resident’s 
expense.

• In § 483.10(b)(7) we include a 
requirement that the statement of rights 
contain detailed information about how 
to contact relevant advocacy agencies.

• In § 483.10(b)(9) we clarified that 
the requirement applies to applicants for 
admission to a facility.

• In § 483.10(b)(10) we clarified the 
requirement concerning notification of 
changes in the resident’s health 
condition.

• In § 483.10(c)(4) we now provide 
that residents be informed of the status 
of any funds held in account quarterly.

• In § 483.10(c)(6) we require a facility 
to convey a resident’s funds to the 
estate administrator within 30 days after 
the resident’s death.

• In § 483.10(c)(7) we are revising this 
provision to reflect the exact wording of 
sections 1819(c)(6)(C) and 1919(c)(6)(C) 
of the Act, thus eliminating “or provide 
self-insurance.” We are replacing that 
language with “provide assurance 
satisfactory to the Secretary.” Under 
most circumstances we expect NFs will 
obtain a surety bond since these bonds 
are inexpensive and readily available 
and the total amount they will need to 
cover is relatively small. In the 
interpretive guidelines we will spell out 
circumstances under which we would 
accept self-insurance but the facility 
would have to meet strict criteria for 
fiscal solvency.

• In § 483.10(e)(3) we remove the 
restriction on residents to deny access 
of third party payors to personal and 
clinical information.

• Section 483.10(j), Level B 
requirement: Access to facility, is 
effective only until October 1,1990. We 
would eliminate this paragraph and 
redesignate all subsequent paragraphs.

• In § 483.10(n) (redesignated from 
§ 483.10(o)) we have changed the 
requirement so that a resident has the 
right to self-administer a drug only if the 
interdisciplinary team determines that it 
is safe.

• In § 483.10(o), Refusal of certain 
transfers, we are adding a new 
residents* right provision to reflect 
changes made by sections 4008(h)(2)(G) 
and 4081(e)(8) of OBRA '90. Specifically 
these provisions allow a resident to 
refuse transfer from a room in one 
distinct part of a facility to a room in 
another distinct part of the facility for 
purposes of obtaining Medicare 
eligibility or without medical 
justification.

We are also amending § 483.10(b)(7) 
to reflect a change made by section 
303(a)(2) of the Medicare Catastrophic 
Coverage Act (MCCA) of 1988 which 
was overlooked in the February 2 rule. 
Section 303(a) of MCCA is generally 
referred to as the spousal 
impoverishment provision. The statute 
applies to institutionalized persons who 
have spouses living in the community.
The provisions establish new income 
and resource eligibility methods and

provide for more generous deductions 
from income of institutionalized spouses 
to meet the need of their community 
spouses and other family members 
when calculating how much 
institutionalized spouses contribute to 
the cost of their care.

Section 303(a) of MCCA, amended 
section 1919(c)(l)(B)(i) by adding an 
additional requirement that nursing 
facilities inform, orally and in writing, 
each resident at the time of admission of 
the requirements and procedures for 
establishing Medicaid eligibility, 
including the right (in the case of 
married couples where only one spouse 
is institutionalized) to request and have 
the appropriate agency within the State 
assess couples’ resources. Resource 
assessments requested under this 
provision are assessments described in 
section 1924(c)(1)(B) of the Act and may 
be requested by either member of a 
couple or a representative acting on 
behalf of either spouse, Such 
assessments are evaluations of 
resources held by couples as of the 
beginning of continuous periods of 
institutionalization to determine the 
type and value of resources which 
would be used to determine Medicaid 
eligibility if the institutionalized member 
of a couple applied for Medicaid. 
Countable resources held by couples as 
of the beginning of the most recent 
period of institutionalization are used in 
part of the Medicaid eligibility 
determination process, regardless of 
when a Medicaid application is filed.

Thus, such arrangements will be 
useful to couples in financial planning 
and should produce a more accurate 
accounting of each spouse’s resources 
should a Medicaid application be filed 
some time in the future. States are 
permitted to charge reasonable fees for 
assessments requested by couples who 
have not applied for Medicaid. No 
charge is permitted when a computation 
of a couple’s resources is made in 
conjunction with a Medicaid 
application. Therefore, residents must 
be made aware of any fees associated 
with such assessments. At the 
completion of an assessment, each 
spouse will be provided a copy of the 
assessment and the documentation used 
to make it. Such persons are also 
provided notices advising couples that 
they do not have the right to appeal the 
assessment findings at the time the 
assessments are made but have the 
opportunity to appeal findings if and 
when the institutionalized spouse 
applies for Medicaid.
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Section 483.12 Admission, Transfer, 
and Discharge Rights

Summary of Provisions

In the final rule we created a new 
requirement called Admission, transfer 
and discharge rights, § 483.12, based on 
wording from OBRA ’87 provisions.

Paragraph (a), Transfer and discharge, 
defines transfer and discharge of a 
resident. The paragraph also specifies 
the requirements and documentation 
needed for transfer or discharge of a 
resident and specifies that a facility 
must notify the resident and a family 
member or legal representative of a 
transfer or discharge.

New paragraph (b), Notice of bed-hold 
policy and readmission, largely 
incorporates OBRA ’87 provisions in 
new section 1919(c)(2)(D) of the Act.
This paragraph requires that facilities 
provide written information to the 
resident and a family member or legal 
representative that specifies the 
duration of the bed-hold policy, if any, 
under the State plan, and the facility’s 
policies on bed hold periods before a 
resident is transferred to a hospital or 
for therapeutic leave, and at the time of 
transfer.

Paragraph (c), Equal access to quality 
care, implements the OBRA ’87 
provision in new section 1919(c)(4) of 
the Act, which provides that a facility 
must establish and maintain identical 
policies and practices regarding transfer, 
discharge, and the provision of services 
under the State plan for all individuals 
regardless of source of payment.

Paragraph (d), Admissions policy, 
incorporates OBRA ’87 provisions in 
section 1919(c)(5) of the Act, which 
prohibit facilities from—

• Requiring a third party guarantee of 
payment as a condition of admission, 
expedited admission, or continued stay 
in the facility; and

• Charging, soliciting, accepting or 
receiving, in addition to any amount 
required to be paid under the State plan, 
any gift, money, donation or other 
consideration as a condition of 
admission, expedited admission or 
continued stay in the facility.

A facility must not—
• Require residents or potential 

residents to waive their rights to 
Medicare or Medicaid, and

• Require oral or written assurance 
that residents or potential residents are 
not eligible, or will not apply for, 
Medicare or Medicaid benefits. These 
provisions are intended to prevent 
discrimination against individuals 
entitled to Medicare or Medicaid 
benefits.

Comment and Responses
Comment: A commenter wanted to 

know what would prevent facilities from 
"dumping” residents whom they viewed 
as undesirable and requested the 
regulation assure that facilities do not 
justify this type of transfer or discharge 
by not providing a service normally 
covered by the statutory definitions of 
nursing facility or skilled nursing facility 
services. Another commenter 
specifically addressed the situation of 
residents with dementia, who may be 
viewed as a threat to the safety of other 
residents, and opposed their discharge 
where the facility fails to provide 
appropriate care.

Response: The facility must not 
transfer or discharge a resident unless it 
is necessary for the resident’s welfare 
and the resident’s needs cannot be met 
in the facility (§ 483.12(a)(l)(i}); the 
transfer or discharge is appropriate 
because the resident’s health has 
improved sufficiently so that the 
resident no longer needs the services 
provided by the facility 
(§ 483.12(a)(l)(ii)); the safety or health of 
individuals in the facility is endangered 
(§ 483.12(a)(1) (iii) and (iv)); or the 
resident has failed, after reasonable 
notice, to pay his/her bill 
(§ 483.12(a)(l)(v)).

The facility must provide services* 
according to the provisions of sections 
1819(b)(4)(A) (i) through (vi) and 
1919(b)(4)(A) (i) through (vi) of the Act 
to the extent needed to fulfill all plans of 
care; nursing and related services and 
specialized rehabilitative services to 
allow or maintain the highest 
practicable physical, mental, and 
psychosocial well-being of each 
resident; pharmaceutical services; 
dietary services; an ongoing program of 
activities; and routine dental services. 
Thus, a facility would be out of 
compliance if it refused to provide a 
statutorily defined service in order to 
eliminate certain residents under one of 
the transfer reasons stated above.

Comment: Several commenters urged 
that the applicability of the OBRA ’87 
transfer and discharge provisions be 
clearly explained. They specifically 
wanted to clarify that these provisions 
apply to inter not intra facility transfer 
and discharge.

Response: OBRA '87 clearly intends 
that the transfer and discharge 
provisions apply to residents who are 
transferred or discharged “from the 
facility”. There are two statutory 
references that support this contention. 
One is at section 1919(c)(2)(A) of the Act 
which states that “A nursing facility 
must permit each resident to remain in 
the facility and must not transfer and

discharge the resident from the facility 
(emphasis added) unless * * * There 
is an identical Medicare provision at 
section 1819(c)(2)(A) of the Act. Similar 
language at sections 1819(c)(2)(C) and 
1919(c)(2)(C) makes reference to transfer 
from the facility. Thus, the transfer and 
discharge provisions must refer to 
movement of the resident from one 
facility to another facility and not within 
a facility.

Another provision of OBRA ’87 
supports this view in another way. 
Sections 1819(c)(l)(A)(v)(II) and 
1919(c)(l)(A)(v)(II) of the Act give the 
resident the right “to receive notice 
before room or roommate of the resident 
in the facility is changed.” If the law had 
intended for the transfer and discharge 
provisions to apply to intra facility 
transfer, there would have been no 
reason for this provision. Further, 
sections 1819(a) and 1919(a) define a 
participating facility in terms of being 
* * * “an institution (or a distinct part 
of an institution)." Thus, if a resident is 
transferred from a nursing facility unit 
(i.e., distinct part) to a skilled unit (i.e., 
distinct part) of the same physical plant, 
they are being transferred outside of one 
facility (in this case, the intermediate 
care unit) and into another, and the 
transfer and discharge provisions of 
OBRA ’87 would apply.

We have clarified this issue by adding 
a definition of transfer and discharge to 
§ 483.12(a) at paragraph (1). This 
definition states that “transfer and 
discharge” includes the movement of a 
resident to a bed outside of the certified 
facility whether that bed is within the 
same physical plant or not. Transfer and 
discharge does not refer to movement of 
a resident to a bed within the same 
certified facility. As a result of this 
addition, all subsequent paragraphs are 
redesignated.

We have also added a new residents’ 
right at § 483.10(o) to reflect the 
provisions of sections 4008(h)(2)(G) and 
4801(e)(8) of OBRA ’90. These two 
sections of the law made explicit an 
existing right of patients to avoid 
transfers from “distinct part” SNFs to 
“distinct part” NFs or vice versa for 
purpose of manipulating payments 
under Medicare or Medicaid.

Briefly, both Medicare and Medicaid 
permit a SNF or NF to be a “distinct 
part” of an institution, and institutions 
often choose to designate one distinct 
part for Medicare, or a distinct part for 
Medicaid, or both. Since Medicare 
payment can only be made when the 
beneficiary is in a SNF (or distinct part 
of an institution that is participating as a 
SNF) and Medicaid payment can only 
be made to a NF (or a distinct part of an



Federal Register /  Vol. 56, No. 187 /  Thursday, September 26, 1991 / Rules and Regulations

institution that is participating as a NF) 
States and institution operators often 
have the incentive to relocate residents 
from one distinct part to another, for 
example:

• A facility with a small Medicare 
distinct part may wish to move residents 
whose Medicare coverage is exhausted 
to distinct part that does not participate 
in Medicare so that a new Medicare 
patient can be placed in the vacated 
bed; or

• A State may wish a dually entitled 
beneficiary (i.e , a beneficiary who is 
eligible for both Medicare and Medicaid 
payments) to be transferred to a distinct 
part of a facility that participates in the 
Medicare program so that payment 
would not be made under the State’s 
Medicaid program. (This program 
occurred frequently before the repeal of 
MCCA ’88, when there was no Medicare 
requirement for a 3 day hospital stay for 
SNF entitlement and the benefit was 
calculated on an annual basis. It was 
alleged that residents were transferred 
from one distinct part (Medicaid) to 
another (Medicare) to shift liability from 
one program to another.)

Both types of transfers were 
inappropriate under existing rules; 
however, there were reports of 
inappropriate transfers which led to the 
inclusion of this explicit right in OBRA 
’90.

The language in the new right includes 
a statement- that a refusal to consent to 
a transfer does not affect Medicaid 
eligibility or entitlement. This language 
means only that a State may not refuse 
to make Medicaid payment because a 
resident declines to be admitted to a 
distinct part in which the Medicare 
program could make payment. It does 
not create new Medicaid entitlement or 
expand entitlement to individuals who 
are in facilities (or distinct parts of 
facilities) that do not participate in the 
Medicaid program as NFs.

Comment Seven commenters 
objected to the provision at 
§ 483.12(a)(2)(v), which prohibits 
facilities from transferring or 
discharging a resident for 30 days in 
cases where the resident has not paid 
his or her bill or has not had his or her 
bill paid by Medicare or Medicaid. They 
wanted to add a provision that would 
allow them to transfer or discharge a 
resident without 30 days notice when 
Medicare, Medicaid, or other third party 
payor abruptly terminated payment for 
the resident. Without this provision, 
they claim they would have to provide 
up to 30 days of free care when payment 
is denied without notice by Medicare, 
Medicaid, or third party payor.

Response: The provision at 
§ 483.12(a)(5) requiring a 30 day notice

before transferring or discharging a 
resident because of nonpayment of 
services is a statutory requirement 
found at sections 1819(c) (2) (A) (v) and 
1919(c)(2)(A)(v) of the Act. Congress 
specifically intended a 30 day notice 
because at sections 1819(c)(2)(B)(ii) and 
1919(c)(2)(B)(ii) it exempted a 30 day 
notice for a number of reasons (e.g., the 
transfer or discharge is necessary for the 
health, safety, or welfare of the resident 
or the resident has not lived in the 
facility for 30 days) but not for 
nonpayment of services. We interpret 
this exemption as leaving the 
Department without discretion to 
consider the commenter’s suggestion.

Comment: Two commenters 
addressed the requirement at 
§ 483.12(a)(3)(i) (redesignated to 
§ 483.12(a)(4)(i)) which provides that the 
facility notify the resident and, if known, 
a family member or legal representative 
of the transfer or discharge and the 
reasons for the move. One suggested 
that we include the word “written” to 
conform to the requirement in 
§ 483.12(a)(5) (written notice). The other 
commenter suggested that we also 
modify this provision by adding to the 
end of the statement “in a language and 
manner that the resident understands.” 

Response: We agree, for clarification 
purposes, to modify this provision to 
include the suggested revisions to read 
as follows: “Notify the resident, and, if 
known, a family member or legal 
representative of the resident of the 
transfer or discharge and the reasons for 
the move in writing and in a language 
and manner they understand.”

Comment: A commenter asked 
whether a facility must provide notice of 
transfer or discharge to residents who 
have resided less than 30 days in the 
facility, and another noted that this 
seems to be a discriminatory practice 
against new residents. The provisions of 
redesignated § 483.12(a)(2) (i) through 
(vi) describe the circumstances in which 
a resident may be given 30 days notice. 
These dates do not apply when the 
resident has lived in the facility less 
than 30 days (§ 483.12(a)(4)(ii)(E) 
redesignated as § 483.12(a)(5)(ii)(E)).

Response: The facility has no 
obligation to notify residents who have 
lived in the facility less than 30 days.
The regulation at redesignated 
§ 483.12(a)(5)(ii)(E) implements the 
statutory provision at sections 
1819(c)(2)(B)(ii)(IV) and 
1919(c)(2)(B)(ii)(IV) of the Act, which 
excludes residents with less than 30 
days residency from the requirement of 
providing advance transfer or discharge 
notice.

Comment A commenter noted that 
the transfer and discharge requirements

are overly cumbersome, particularly 
because facilities are already 
overburdened with paperwork.

Response: We are not able to 
eliminate or make major modifications 
to these requirements since they are 
specifically required by OBRA ’87 
provisions. However, we welcome any 
suggestions for ways that the law could 
be amended to make these requirements 
less cumbersome.

Comment: A commenter 
recommended inclusion of a 
requirement that any determination of 
need to transfer, except in an 
emergency, should be made in 
consultation with a multidisciplinary 
assessment and care planning team.

Response: We require at 
§ 483.12(a) (2) (i) (redesignated from 
§ 483.12(a)(l)(i)} that when a facility 
transfers or discharges a resident under 
any circumstances as described under 
§ 438.12(a)(2) (i) through (v), 
documentation must be made by the 
resident’s attending physician 
(§ 483.12(a)(3)(i)) or, as required at 
§ 483.12(a)(3)(iij, a physician. This does 
not prevent an interdisciplinary team 
from making a recommendation for 
discharge or transfer but makes the 
physician the final arbiter of the 
appropriateness of the decision.

Comment A commenter expressed 
the belief that a resident should be 
allowed to return to the facility under 
bed-hold provisions in cases where an 
acute episode of mental illness (MI) 
occurs.

Response: The requirement at 
§ 483.12(b)(3) already provides that the 
facility must establish and follow a 
written policy under which a resident 
whose hospitalization or therapeutic 
leave exceeds the bed-hold period under 
the State plan is admitted to the facility 
immediately upon the first availability 
of a bed in a semi-private room if the 
resident requires the services provided 
by the facility and is eligible for 
Medicaid. If this situation follows an 
acute episode of MI, then the bed-hold 
provisions apply. Thus, we see no need 
for additional regulations.

Comment: One commenter suggested 
that a resident’s notice of transfer or 
discharge as required under 
redesignated § 483.12 (a)(3) should be 
given immediately in those 
circumstances where the 30-day notice 
is not possible. It was also 
recommended that upon a resident’s 
successful appeal after transfer, a 
resident should be returned immediately 
to the facility or, in those cases where 
the appeal is made before transfer, any 
action should be stayed pending 
determination of the appeal.
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Response: We have outlined those 
circumstances under which a 30-day 
notice would not have to be given for a 
transfer or discharge under redesignated 
§ 483.12 (a)(5)(ii) (A) through (E). The 
notice may be made as soon as 
practicable before transfer or discharge 
when the safety of the individuals in the 
facility is endangered, the resident’s 
health improves to allow for an 
immediate discharge, or the resident has 
not resided in the facility for 30 days.

With regard to a resident’s appeal 
rights for transfers and discharge, we 
are currently establishing in a separate 
regulation requirements the States must 
meet to provide a fair mechanism for 
hearing appeals on transfer or 
discharges from skilled nursing 
facilities. Comments about these 
appeals that we received in connection 
with this regulation have been 
considered in the process of drafting the 
NPRM on appeals which will also be 
subject to public comment when it is 
published.

Comment: Ten commenters responded 
to the notice of bed-hold requirements in 
§ 483.12(b). Most commenters 
questioned how or why a facility could, 
or should have to, give notice both 
before and at the time of transfer. 
Particularly ip the case of an emergency 
transfer, many commenters believed the 
second notice was inappropriate. They 
asked us to clarify in the interpretive 
guidelines that the first notice could be 
provided well in advance of any transfer 
(e.g., at the time of admission) and that 
the second notice could be given after 
an emergency transfer in order not to 
delay the transfer. Another commenter 
could see no reason for notifying both 
the resident and the legal representative 
or family member if the resident is 
competent.

Response: This requirement is taken 
directly from OBRA '87, which requires 
that two notices be issued, both before 
and at the time of transfer. The statute 
also requires that the written notice be 
given to both the resident and the family 
or legal representative. We believe the 
first notice could be given well in 
advance of any transfer. However, 
reissuance of the first notice would be 
required if the bed-hold policy under the 
State plan or the facility’s policy were to 
change. We intend to explain in the 
interpretive guidelines that, in cases of 
emergency transfer, notice “at the time 
of transfer” means that the family or 
legal representative could be provided 
with the written notification within 24 
hours of the transfer. We accept the 
requirement is met if the resident’s copy 
of the notice is sent with other papers

accompanying the resident to the 
hospital.

Comment: Five commenters 
responded to the readmission 
requirement in paragraph (b)(3) with a 
variety of comments. One commenter 
pointed out that a transfer to a hospital 
or therapeutic leave frequently indicates 
a significant change in the resident’s 
health status. Readmission to the facility 
must be contingent upon the facility’s 
continued ability to provide appropriate 
care. Another commenter objected to 
having to readmit a resident who has an 
outstanding balance for Medicaid cost
sharing when he or she goes out on bed- 
hold. This commenter felt that forced 
readmission constituted a major 
infringement on the facility’s property 
rights. Another facility-based 
commenter asked what the facility 
should do if the next available bed in a 
semiprivate room is in a room already 
occupied by a person of the opposite 
sex. Still another commenter believed 
that this provision, which applies only to 
Medicaid recipients, discriminates 
against private pay residents.

Response: This requirement is 
contained in section 1919(c) (2)(D) (iii) of 
the Act. If, after a stay in a hospital, a 
resident requires nursing facility 
services, the facility must readmit the 
resident. The law makes no reference to 
or exception for unsatisfied balances. 
Therefore, the facility must readmit such 
an individual. We believe the “next 
available bed in a semiprivate room” 
can be construed to mean a bed in a 
room shared by another resident of the 
same sex. In response to the final 
objection that this provision is 
discriminatory, we note that the statute 
requires that the notice of bed-hold and 
readmission policies must be given to all 
residents who transfer or go out on 
therapeutic leave. The statute requires 
readmission only of Medicaid recipients 
after the bed-hold period expires.

Comment: A few commenters asked 
whether the prohibition against third 
party guarantees in § 483.12(d)(2) 
applies to private pay admissions as 
well as to Medicare beneficiaries and 
Medicaid recipients.

Response: We note that the statute 
makes a distinction when referring to 
specific individuals or residents (e.g., 
section 1919(c)(5)(A)(iii), “in the case of 
an individual who is entitled to medical 
assistance for nursing facility services 
* * and section 1919(b)(1)(A), “A 
nursing facility must care for its 
residents in such a manner * * *”). 
Thus, in this instance, since no similar 
distinction is made, the prohibition 
against third party guarantees applies to 
all residents and prospective residents

J,

regardless of the payment source in both 
Medicaid NFs and Medicare SNFs.

Comment: Several commenters asked 
that we clarify that the prohibition 
against third party guarantees does not 
include gathering information about 
eligibility for payment by Medicare, 
Medicaid, or private insurance. If the 
facility cannot assure that once 
admitted the resident will indeed pay 
his or her bills at least through 
insurance, the facility is put at risk to 
recover payment for services rendered, 
particularly if the resident becomes 
incompetent. These commenters 
believed that unless facilities are 
allowed to establish information about 
third party payment sources, they will 
be reluctant tq accept individuals who 
are not Medicaid eligible unless they 
have sufficient assets to guarantee 
payment for a long stay.

Response: The wording of this 
provision is taken directly from OBRA 
’87. We agree that the term “third party 
guarantee” needs definition. The 
legislative history reveals that Congress 
was concerned with prohibiting SNFs 
and NFs from requiring a person, such 
as a relative, to accept responsibility for 
the charges incurred by a resident, 
unless that person is authorized by law 
to disburse the income or assets of the 
resident. In such allowable cases, the 
person providing the guarantee assumes 
no personal liability. He or she only 
promises to make payment out of the 
resident’s financial holdings. We do not 
believe that Congress intended to limit 
in any other way the facility’s right to 
obtain information necessary for 
collecting payment from third party 
payors (not guarantors). Therefore, we 
will explain in the interpretive 
guidelines that a “third party guarantee” 
is not the same thing as a “third party 
payor” and that this provision does not 
preclude the facility from obtaining 
information about Medicare or Medicaid 
eligibility or the availability of private 
insurance. The provision does, however, 
prohibit the facility from requiring a 
person other than the resident to assume 
personal responsibility for any cost of 
the resident’s care. We would also note 
that the prohibition against requiring a 
third party guarantee of payment would 
not prohibit a third party voluntarily 
from making payment on behalf of a 
resident.

Comment: Several other commenters 
were concerned that this provision 
would prevent continuing care 
retirement communities (CCRCs) from 
requiring members to take out long term 
care insurance to cover costs of nursing 
facility care they might need. These 
commenters pointed out that CCRCs
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offer life care services, ranging from 
independent living accommodations to 
NF care. Residents sign contracts for 
this extensive package of housing and 
health care services and pay an 
entrance fee and monthly fees. In return, 
the community assumes the financial 
risk of providing some or all of the 
services the resident needs for the rest 
of his or her life. At a minimum, the 
contract guarantees access to NF 
services. At a maximum, it covers the 
full cost of NF services. These 
commenters believed that this 
requirement, as written, would prohibit 
CCRCs from including participation in a 
group long-term care insurance program 
for those who can afford to do so, as a 
contract provision. They therefore urged 
that the facility and community be 
considered separately.

Response: As we established above, 
insurance is a third party payor, not a 
third party guarantor. In addition, the 
CCRC member usually makes this 
commitment by his or herself, rather 
than having someone else make it for 
him or her.

Comment: Seven commenters 
objected to § 483.12(d)(3) which 
regulates nursing facility solicitation 
and acceptance of gifts, because they 
believed that the requirement severely 
restricts fund raising for nonprofit 
facilities. They also pointed out that 
residents sometimes donate large items 
such as organs or pianos to be used by 
the residents during their stays and left 
to the facility after death or discharge. 
They believe this requirement would 
prohibit a facility from accepting any 
unconditional gift from a resident or 
potential resident. Also, these 
commenters pointed out that in 
soliciting funds, non-profit facilities 
appeal to their entire religious or 
community organization. They should 
not be expected to purge their mailing 
lists of any relatives of current residents 
or any potential residents. In a broad 
sense, nearly everyone in their 
organizations is a "potential” resident.

Response: This requirement is derived 
almost verbatim from section 1919(c) 
(5)(A)(iii) and (8)(iv) of the Act, which 
apply this prohibition only to Medicaid 
eligible recipients in nursing facilities 
certified under Medicaid. Section 
1819(c)(5)(A) contains no comparable 
requirement for skilled nursing facilities 
under Medicare. Therefore, we have 
revised the text of the regulation to 
reflect this limitation. We have also 
restructured this section to make the 
intent of the OBRA admissions 
provisions more readily understandable.

In clarifying that revised § 483.12(d)(3) 
applies only to Medicaid recipients in 
Medicaid NFs, we note that, by contrast,

the proceeding two requirements in 
sections 1819(c)(5)(A) and 1919(c)(5)(A) 
which prohibit facilities from requiring 
individuals to waive their rights to 
Medicare or Medicaid benefits (revised 
§ 483.12(d)(1)) or from requiring a third 
party guarantee of payment (revised 
§ 483.12(d)(2)) apply to all residents, not 
just Medicaid recipients, in both 
Medicare SNFs and Medicaid NFs.

We believe that revised § 483.12(d)(3) 
only prohibits the nursing facility from 
charging/soliciting or accepting/ 
receiving gifts from or on behalf of a 
Medicaid recipient when these gifts are 
intended to purchase preferential 
treatment for a Medicaid recipient, 
presumably over other Medicaid 
recipients. Gifts given by or on. behalf of 
Medicaid recipients for purposes other 
than to gain admission, expedited 
admission or continued stay are not 
prohibited. Nor are any donations from 
or on behalf of non-Medicaid eligible 
individuals, given for whatever reason, 
prohibited.

Thus, non-profit nursing facilities may 
continue to appeal to their traditional 
sources of support with few limitations 
(i.e., only with respect to Medicaid- 
eligible residents or potential residents 
and only with respect to donations given 
to gain for the Medicaid recipient 
preferential treatment with respect to 
admission, expedited admission or 
continued stay).

W'e note that, while section 
1819(c)(5)(A) of the Act contains no 
corresponding statement on gifts or 
donations to Medicare skilled nursing 
facilities, other parts of the statute and 
regulations are relevant. Under section 
1866(a) of the Act, a participating 
Medicare provider must agree not to 
charge a Medicare beneficiary (or other 
person on his or her behalf) for services 
covered by Medicare, except for any 
deductible and coinsurance amounts 
that may be applicable. This provision 
operates to preclude acceptance by a 
Medicare SNF of donations from or on 
behalf of Medicare beneficiaries in 
return for preferential treatment with 
respect to admission or continued care. 
The implications of the section 1866 
agreement are spelled out, in part, in 
regulations at 42 CFR 489.22. In addition, 
regulations at 42 CFR 489.53(a)(2) 
prohibit any participating Medicare 
provider that accepts both Medicare and 
Medicaid patients from imposing 
restrictions on the acceptance of 
Medicare patients for treatment which 
are more severe than those it imposes 
on all other persons seeking care. 
Because section 1866(a) is already 
implemented elsewhere in the 
regulations, as indicated, we are not 
repeating these requirements here.

Comment: Five commenters asked 
why the requirement at § 483.12(e) 
which requires the facility to have 
resident care policies will be removed 
after October 1,1990.

Response: This requirement is based 
on section 1861(j)(2) of the Act, which 
was repealed by OBRA ’87, effective 
October 1,1990.

Summary of Changes to § 483.12

In response to comments, we have 
made the following changes:

• In § 483.12(a) we hdve added at 
paragraph (1) a definition of transfer 
and discharge to clarify that the 
determinant is whether a resident is 
moved to another certified facility, 
whether or not the bed is in the same 
physical plant. This results in 
redesignating all following paragraphs 
and correcting appropriate cross 
references.

• In § 483.12(a)(4) (redesignated from 
(a)(3)) we clarify that notification for a 
move must be in writing and in a 
language and manner that the resident 
understands.

• In § 483.12(b), since this section 
applies only to Medicaid as specified in 
section 1919(c)(2)(D) of the Act, it is 
necessary to specify nursing facility as 
opposed to facility.

• In section 483.12(d) we clarify the 
admission policy for a facility to 
conform the regulation more closely to 
the statute.

We also made minor editorial or 
technical changes to conform the 
regulation more closely to the statute. In 
a few instances we removed obsoleted 
material, i.e., not in effect after 
September 30,1990. We also deleted the 
reference to the "State agency 
designated by the State for such 
appeals” at § 483.12(a)(6)(iv) since we 
are designating the use of the Medicaid 
fair hearing system at § 483.20Gff in 
another regulation.

Section 483.13 Resident Behavior and 
Facility Practices

Summary of Provisions

Section 483.13(a) specifies that a 
resident has the right to be free from any 
physical or chemical restraints imposed 
for purposes of discipline or 
convenience.

Section 483.10 (b) and (c) provide that 
a resident has the right to be free from 
abuse, corporal punishment and 
involuntary seclusion and that a facility 
must develop and implement written 
policies and procedures that prohibit 
mistreatment, neglect and abuse of a 
resident, and misappropriation of 
resident property.
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Comments and Responses
Comment: A large group of 

commenters raised issues on the 
physical and chemical restraint 
requirement at § 483.13(a).

Response: As we pointed out in the 
preamble (54 FR 5323) to the final 
regulation, we plan to publish a separate 
regulation detailing specific 
requirements on physical and chemical 
restrain ts in emergency and non
emergency situations. While we are 
using the comments received on this 
regulation to assist in preparing this 
proposed rule, we will accept and 
review further comments when it is 
published in the Federal Register.

Comment: Five commenters objected 
to the location of the restraint 
requirement. They felt that it would be 
better located under § 483.10, Resident 
rights. This would ensure that the right 
to be free from restraints would be 
among those rights of which residents 
are informed pursuant to § 483.10(b).

Response: The organizational location 
of this requirement in no way frees the 
facility from notifying a resident of ail 
his or her rights as established by these 
regulations. The rights of residents are 
established in three sections, § 483.10 
Resident Rights, § 463.12 Admission, 
Transfer and Discharge Rights, and 
§ 483.13 Resident Behavior and Facility 
Practices.

Comment Several commenters felt 
that the references to a right to be free 
from involuntary seclusion in 1483.13(b) 
and (c) should be removed. They 
pointed out that involuntary seclusion 
can be a form of treatment to minimize 
the use of physical restraints by 
removing a resident from a source of 
agitation.

Response: We agree with the 
commenters that involuntary seclusion 
can be used in some circumstances. We 
are, however, unable to remove the 
prohibition against its use from the 
regulations because it is statutorily 
required by sections 1819 and 
1919(c)(1)(A) (ii) of the Act as amended 
by OBRA ’87.

Comment: Several commenters 
pointed out that in revising § 483.13(c), 
which requires the facility to take 
several steps to protect residents from 
mistreatment, neglect, and abuse of 
residents by staff, we did not take into 
account all of the relevant OBRA ’87 
provisions. Sections 1819 and 
1919(g)(1)(C) of the Act require the State, 
through its survey and certification 
agency, to have a process for receipt, 
timely review, and investigation of all 
allegations of resident abuse or neglect 
or misappropriation of resident property 
by a nurse aide or other individual used

by the facility. The State survey and 
certification agency must also enter all 
adverse findings into the nurse aide 
registry or notify the appropriate 
licensure authority in the case of other 
staff (non-nurse aides). Sections 1819 
and 1919(e)(2)(B) require the nurse aide 
registry to include specific documented 
findings by the State survey and 
certification agency concerning resident 
neglect abuse, or misappropriation of 
resident property by an individual listed 
in the registry. Also, sections 1819 and 
1919(b)(5)(C) require a nursing facility to 
inquire of the registry as to information 
concerning an individual before 
allowing him or her to serve as an aide. 
Commenters noted that § 483.13(c):

• Contains no mentioir of 
misappropriation of resident property;

• Omits explicit reference to the State 
survey and certification agency’s role in 
investigating all alleged violations;

• Leaves the reporting of alleged 
violations to “other officials in 
accordance with State law” optional (by 
using “or” instead of "and” in
§ 483.13(c)(2) and (c)(4)), thus rendering 
the operation of the registiy ineffective; 
and

• Uses a different standard than 
proposed in OBRA (i.e., § 483.13(c) limits 
the prohibition against hiring to 
individuals who have been “convicted,” 
presumably by a court of law, rather 
than to those who are "found” by the 
survey and certification agency to have 
neglected or abused a resident or 
misappropriated resident property).

Response: In addition to this 
regulation, the nurse aide registry and 
enforcement provisions of OBRA '87 are 
the subject of other proposed rules 
which are under development. In those 
rules, we will explain more fully how 
these staff treatment requirements relate 
to the workings of the nurse aide 
registry and the survey and certification 
process. See for example, 55 FR 10938 in 
the March 23,1990 issue of the Federal 
Register for our proposed rule on nurse 
aide registry requirements. (See 
§ 483.75(g) for other nurse aide training 
and competency requirements.)

Also as a result of these comments we 
have reevaluated the wording of 
§ 483.13(c) which was first proposed in 
the October 16,1987 proposed rule at 
§ 483.25(n) as a close parallel to 
§ 483.420(d) in the regulations for 
intermediate care facilities for die 
mentally retarded (IGFs/MR). Section 
483.420(d) requires that the ICF/MR not 
employ any individual who has been 
“convicted” of abuse, neglect, or 
mistreatment of a resident We have 
been advised that “found guilty by a 
court of law” is a more inclusive term

and should be used. This term includes 
situations in which the accused pleads 
guilty, or is found guilty while having 
pleaded innocent, or pleads nolo 
contendere.

While the survey and certification 
agency is charged under OBRA ’87 with 
investigating and producing findings on 
all allegations of resident abuse, neglect 
and misappropriation of resident 
property by staff, we continue to believe 
that the facility has an important 
responsibility for identifying and 
investigating all incidents of suspected 
resident abuse, neglect, or mistreatment 
or misappropriation of property, 
whether by staff or others. Often the 
source of the offense will be initially 
unknown. Other residents or visitors, 
rather than staff, could be involved. 
Once the facility’s preliminary 
investigation implicates staff, the facility 
is responsible for notifying the State 
survey and certification agency. If an 
incident appears to involve a criminal 
act, the facility is also responsible for 
notifying the appropriate law 
enforcement agencies.

Comment: A number of commenters 
responded to the requirement at 
§ 483.13(c)(l)(ii) which prohibits the 
facility from employing individuals who 
have been convicted of abusing, 
neglecting, or mistreating individuals. 
Most of the commenters were concerned 
that this information is not and will not 
always be available to the facility.
These commenters pointed out that even 
though States are required to maintain 
nurse aide registries, not all staff will be 
included in the registry. Also, access to 
police records is often limited and may 
not be available at all from sources 
outside the State. These commenters 
requested that the regulation be changed 
to read that the facility must not 
knowingly employ individuals who have 
been convicted of abusing, neglecting, or 
mistreating residents.

Response: The intent of the regulation 
is to prevent the abuse of residents by 
staff who have a history of abuse. To 
add the word “knowingly” would dilute 
the intention of the regulation and give 
facilities an opening not to be thorough 
in their investigations of the past 
histories of individuals they are 
considering hiring. In addition to 
inquiring of the State nurse aide registry 
or other licensing authorities, the facility 
should check all references and make 
reasonable efforts to uncover 
information about any past criminal 
prosecutions. If the nursing facility 
should learn of a history of criminal acts 
by an employee (past, present, or 
prospective), we are requiring that it
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report such knowledge to the State 
registry or other licensing authority.

Comment: Another group of 
commenters suggested that the 
regulation could result in many 
employees unfairly losing their jobs. 
They stated that the regulation does not 
describe what protection must be 
afforded employees who are accused of 
neglect or mistreatment, nor does it 
inform facilities of the investigation and 
due process procedures with which all 
parties must comply.

Response: The regulation prohibits the 
facility from hiring individuals who have 
been found guilty of abusing, neglecting 
or mistreating residents or 
misappropriating resident property 
either by a court of law or by the State 
survey and certification agency. Court 
actions would provide safeguards to 
protect the innocent. Furthermore,
OBRA ’87 requires that the investigatory 
role of the survey and certification 
agency is to include opportunities for a 
fair hearing and for the individual to 
rebut adverse information contained in 
the registry. Therefore, we believe due 
process rights are protected and ample 
safeguards are in place to protect the 
innocent whether in a court of law or 
before a survey and certification agency.

Comment: Several commenters 
suggested that the requirement at 
§ 483.13(c)(4) which states that the 
results of all investigations must be 
reported to the administrator or his or 
her designated representative within 5 
working days of the incident did not 
allow the facility enough time for 
investigation in cases where an 
allegation is not made until several days 
after the incident. They suggest that the 
requirement be changed to read within 5 
working days of knowledge of the 
incident.

Response: We have not accepted 
these comments. We think that 5 days is 
a reasonable time in view of the fact 
that a resident may be in jeopardy of 
repeated abuse in the meantime. To 
make the change requested would 
weaken the intent of the regulation, 
which is to protect patients from abuse.
Summary of Changes

In order to make the staff treatment 
provisions of this rule consistent with 
these other OBRA ’87 provisions, as a 
result of these comments we are:

• Adding “misappropriation of 
property” to the list of violations in
§ 483.13(c)(1) against which the facility 
must protect the resident.

• Changing “convicted” in
§ 483.13(c)(l)(ii) to read “found guilty by 
a cour* of law” and must not employ 
individuals for whom findings indicate a 
past history of abuse, neglect, or

mistreatment of residents or 
misappropriation of resident property.

• Changing the “or” to an “and” in 
§ 483.13(c)(2) and (c)(4) to make 
reporting of allegations and findings of 
the facility’s own investigation to the 
State survey and certification agency 
and any other officials, as required by 
State law, obligatory.

• Requiring the facility to report to 
the State nurse aide registry and other 
licensing authority any knowledge it has 
of criminal actions taken against a past, 
present, or prospective employee which 
might indicate unfitness for service as a 
nurse aide or other staff.

Section 483.15 Quality o f life

Summary of Provisions
Section 483.15 Quality of Life, 

specifies that the facility must ensure 
that residents receive care in a manner 
and in an environment that maintains or 
enhances their quality of life without 
abridging the safety and rights of others 
by (a) treating each resident with dignity 
and respect and (b) maintaining each 
resident’s privacy.

Section 483.15(c) specifies that 
residents have a right to choose 
activities, schedules and health care, 
consistent with their interests, 
assessments and plans of care, and also 
to interact with members of the 
community both inside and outside the 
facility.

Section 483.15(f) provides that the 
facility must provide for an ongoing 
program of activities appropriate to 
residents’ needs and interests designed 
to promote opportunities for engaging in 
normal pursuits, including religious 
activities of their choice.

Section 483.15(g) specifies that a 
facility must provide medically related 
social services to attain or maintain the 
highest practicable physical, mental and 
psychosocial well-being of each 
resident.

Section 483.13(h) requires that the 
facility provide a clean, comfortable, 
and homelike environment for the 
resident.

Comments and Responses
Comment: Section 483.15(c)(6) 

requires that, “when a resident or family 
group exists, the facility must listen to 
the views and act upon grievances and 
recommendations of residents and 
families concerning proposed policy and 
operational decisions affecting resident 
care and life in the facility.” A 
commenter noted that “listening to and 
acting upon” is too vague and suggested 
requiring written responses from the 
administration about grievances or 
recommendations and forwarding

unresolved grievances to the licensing 
bureau. j  \

Response: We do not believe it is 
necessary to regulate the means by 
which the facility should respond to 
grievances by requiring a written 
response. Our regulations allow facility 
flexibility and we do not wish to impose 
any additional burden upon the facility.

Comment: Section 483.15(f)(2) requires 
the activities program to be, “directed 
by a qualified professional who is a 
qualified therapeutic recreation 
specialist who is licensed or registered if 
applicable, by the State in which 
practicing: and eligible for certification 
as a therapeutic recreation specialist by 
a recognized accrediting body on 
October 1,1990.” Several commenters 
recommended that the National 
Association of Activity Professionals 
(NAAP) be included in the qualifications 
for the person who directs the activity 
program because they believe their 
certification criteria are appropriately 
based on the educational and 
experiential background needed for a 
person to be able to provide a quality 
activity program to an elderly 
population. It also emphasizes the 
importance of providing a variety of 
activity programs, not a specific type of 
program, such as music, art recreation, 
etc.

Response: We chose not to specify 
particular accrediting associations or 
organizations but rather leave it to the 
majority membership of the particular 
discipline to determine which 
association or organization they 
recognize.

Comment: Section 483.15(f) (2) (B) (iv) 
requires that an activities program must 
be directed by a qualified professional 
who “has completed a training course 
approved by the State.” Approximately 
80 commenters addressed this section. 
Some commenters supported this 
requirement; others suggested that the 
State-approved course be used in 
conjunction with other qualifications 
(i.e., degree and appropriate certification 
as an art, dance, music, or recreation 
therapist). Several commenters opposed 
this requirement for a number of 
reasons:

• State approved programs do not 
include components necessary to 
implement a successful therapeutic 
activity program.

• State programs differ in length, 
content, and qualifications, thus there 
are not national uniform standards.

• Regulations do not provide any 
evaluation method for these programs. 
Many State training courses provide 30 
to 50 contact hours of training. Given 
multiple responsibilities of the activity
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professional, the limited training 
provides a bare minimum even in the 
best of circumstances.

• When State-approved certification 
programs are in place, they may not 
include consultation by an occupational 
or recreational therapist to ensure that 
high standard programs are in place.

• State approved programs provide 
too much flexibility for the States or for 
facilities.

• State approved programs should be 
required for all activity assistants or 
activity aides.

Response: Based upon the provisions 
of OBRA *87, we are requiring an 
ongoing program of activities directed 
by a qualified professional designed to 
meet the interests and the physical, 
mental, and psychological well-being of 
each resident. We do not believe it is 
necessary to eliminate the option of 
State approved programs as we are 
continuing to focus on outcome 
measures rather than the method by 
which these objectives are 
accomplished. We have no evidence 
that the residents participating in 
activities programs directed by 
individuals who have completed State 
approved programs are less likely to 
achieve the desired objective than when 
the program is directed by other 
individuals. x~'"-__

Comment Many of the commenters 
wanted to retain the requirements at 42 
CFR 405.1131(a) which state that a  
member of the facility’s staff is 
designated as responsible for the patient 
activities program.

Response: Upon the effective date of 
the February 2,1989 rule (October 1, 
1990) 405.1131(a), which allows a 
member of the facilities staff to be 
responsible for the patient activities 
program, is eliminated. Similarly, we 
eliminate the requirement that if the 
staff member is not a qualified patient 
activities coordinator, he or she must 
function with frequent, regularly 
scheduled consultation from a person so 
qualified. We believe that effective 
October 1,1990, the consultation 
requirement is unnecessary since we 
have stated that the activities must be 
directed by a qualified professional.

Comment Several commenters 
addressed the qualifications section of 
this requirement and recommended that 
the activities program be directed by a 
qualified professional who is a qualified 
therapeutic recreation specialist who is 
licensed or registered if applicable, by 
the State in which practicing; and 
eligible for certification as a therapeutic 
recreation specialist by the National 
Council for Therapeutic Recreation 
Certification; or has two years 
experience in a social or recreational
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program within the last 5 years, one of 
which was full-time in a patient 
activities program in a health care 
setting; or is a qualified occupational 
therapist.

Response: As stated in the previous 
response, we are accepting the 
recommendations for the qualified 
professional who directs the activities 
programs as stated at § 483.15(f)(2). We 
chose not to include a specific 
certification body eligibility but are 
revising the language at 
§ 483.15(f)(2)(i)(B) to state “eligible for 
certification as a therapeutic recreation 
specialist by a recognized accrediting 
body on October 1,1990.”

Comment: In the preamble to the 
February 2 rule, it was noted that the 
commenters had recommended adding 
another requirement to the activities 
section which would contain three types 
of therapeutic activities; supportive, 
maintenance, and empowerment. We 
had responded by noting we would 
present this material in the interpretive 
guidelines. Many commenters opposed 
presenting this in the interpretive 
guidelines as they stated these terms are 
used only by a small percentage of 
activities professionals and not at all by 
therapeutic recreation specialists. They 
felt incorporation of these classifications 
into the survey or regulatory system 
could jeopardize many activities 
programs that base their programs upon 
the individual needs of residents.

Response: We believe that the source 
of the controversy surrounding this 
material is the disagreement among 
various activities professionals over the 
appropriateness of this terminology. 
Rather than attempting to mediate this 
dispute, we will delete this terminology 
from the interpretive guidelines and 
leave this aspect of the activities 
requirement to the surveyor’s discretion.

Comment There were approximately 
80 comments addressing the social 
services requirements. Over one half of 
the total comments addressed the new 
requirements pertaining to the 
qualifications of the social worker.
Many of these believed that the social 
worker qualification standard at 
§ 483.15(g)(4)(ii) (i.e„ two years of social 
work supervised experience in a health 
care setting working directly with 
individuals) is a less stringent standard 
and is a lower standard than that of 
OBRA ’87. The OBRA ’87 states a social 
worker must have at least a bachelor’s 
degree in social work or similar 
qualifications. Other comments 
addressing the qualifications 
requirements were:

• Social services should be provided 
by individuals with a master’s degree in 
social work.

• Maintain current requirements for 
social workers, as listed at 42 CFR 
405.1130(b) (a member of the facility 
designated as responsible for services. If 
the designated person is not a qualified 
social worker, the facility has a written 
agreement with a qualified social 
worker or recognized social agency for 
consultation and assistance).

• Require a nonsocial worker 
providing social services who is not a 
graduate or licensed social worker to 
receive at least 200 hours per year of 
consultation from a licensed social 
worker or a social worker with a degree 
from an accredited school of social work 
and at least one year of health care 
experience.

• Do not require a social worker 
consultant to be a graduate of a 
particular discipline since social worker 
consultants come from all disciplines 
(i.e., psychology, sociology, and mental 
health education).

• Require social workers to have a 
bachelor's degree in gerontology with 
substantial course work in social work.

• Clarify “similar professional 
qualifications” as stated at
§ 483.15(g)(4)(iii).

• Define “similar professional 
qualifications” as a bachelor’s degree in 
a related field such as human services 
field (i.e., applied sociology, with at 
least 1 year of previous supervised 
experience in meeting psychosocial 
needs).

• Recommend as social worker 
qualifications either a bachelor’s degree 
from an accredited school of social 
work, or a bachelor’s degree in a related 
human services field plus 1 year of 
previously supervised experience in a 
health care setting, or two years of 
supervised experience providing social 
services in a nursing facility prior to 
October 1,1990.

• Clarify whether the bachelor’s 
degree requirement is met only by a 
bachelor’s degree in social work from a 
program accredited by the National 
Association of Social Workers or by a 
social work major from any program.

• Delete § 483.15(g)(4)(ii) “2 years of 
social work supervised experience in a 
health care setting working directly with 
individuals.”

Response: Regarding comments 
recommending that we require a 
master’s degree social worker to provide 
social services, the provisions of OBRA 
*87 require that in the case of a skilled 
nursing facility with more than 120 beds 
the facility must have at least one social 
worker (with at least a bachelor’s 
degree in social work or similar 
professional qualifications) employed 
full-time to provide or assure the



48846 Federal Register /  Vol. 56, No. 187 /  Thursday, September 26, 1991 /  Rules and Regulations

provision of social services in sections 
1819(b)(7) and 1919(b)(7). Thus, requiring 
individuals with master’s degrees would 
go beyond the statute. This does not 
preclude facilities from employing social 
workers with master’s degrees.

With regard to commenters who 
wanted to maintain the current 
requirements for social workers as listed 
at 42 CFR 405.1130(b), we may not retain 
these requirements as they do not reflect 
the statutory requirement of “at least a 
bachelor’s degree”.

We do not believe that commenter 
requests for requiring non social 
workers providing social services to 
receive at least 200 hours per year of 
consultation from a licensed social 
worker would benefit resident rights. 
Under our regulations, facilities with 120 
beds or more must have a qualified 
social worker. Facilities with less than 
120 beds must assure that the facility 
provides medically related social 
services to attain or maintain the highest 
practicable physical, mental, or 
psychosocial well-being of each 
resident.

We agree to define the statutory 
requirements found at sections 
1819(b)(7) and 1919(b)(7) of the Act, 
“similar professional qualifications” as 
a bachelor’s degree in a human services 
field (including but not limited to 
sociology, special education, 
rehabilitation, counseling, and 
psychology).

We agree to delete the requirement at 
§ 483.15(g)(4)(ii) describing a social 
worker as someone with a bachelor’s 
degree or 2 years of social work 
supervised experience in a health care 
setting. Instead, we will require a 
bachelor’s degree and 1 year experience 
of supervised social work as 
commenters requested.

Comment: Several commenters 
suggested that the social worker should 
be identified as part of the 
interdisciplinary team as described in 
§ 483.20(d)(2)(ii). A comprehensive care 
plan must be prepared by an 
interdisciplinary team that includes the 
attending physician, a registered nurse 
with responsibility for the resident, and 
other appropriate staff in disciplines as 
determined by the resident’s needs and 
with the participation of the resident, 
the resident’s family, or legal 
representative to the extent practicable.

Response: We do not agree to specify 
the social worker as part of the 
interdisciplinary team but rather leave it 
to the discretion of the interdisciplinary 
team to decide when social work 
involvement in care planning is needed 
by a resident.

Comment: A number of commenters 
noted that Congress in the Medicare

Catastrophic Coverage Act of 1988 
(MCCA) required that the standards for 
social service workers be “at least as 
stringent” as those in effect prior to the 
enactment of OBRA. They argue that 
because the previous regulation 
contained provisions which are not 
included in the final rule, the standards 
for social workers in this final rule are 
therefore contrary to the statute.

Response: We disagree. First, we 
recpgnize that the “at least as stringent” 
language, which did not appear in the 
MCCA, does appear in OBRA ’90. It is 
our opinion, however, that the standards 
for social workers in the final rule are in 
full accordance with the statute. In fact, 
the United States District Court for the 
District of Columbia specifically 
concluded that the standards appearing 
in the final rule are at least as stringent 
as those in existence prior to the 
enactment of OBRA ’87. See Gray 
Panthers Advocacy Committee, et ah v. 
Sullivan, Civil Action No. 89 0605-NHJ 
(D.D.C. Sept. 17,1990). Simply because 
the final rule does not include every 
word of the regulations in effect prior to 
the enactment of OBRA ’87, does not 
mean that the final rule could not be as 
stringent as the old regulations.
Congress specifically did not require 
that the final rule contain the identical 
language as in the previous regulations. 
In fact, we believe that the final rule is 
more stringent than the previous 
regulation. The final rule by focusing on 
quality of care, rather than the mere 
capacity to provide such care, 
emphasizes outcome. With the previous 
regulations, it was possible that while 
the facility might have been in technical 
compliance, the care received was not 
adequate or appropriate. Specifically, 
the fact that an individual may have 
satisfied the credential requirements of 
the regulations provided no assurances 
that the care actually rendered was of 
high quality. Under these rules, 
however, since high quality services are 
the standard, this weakness in the old 
rule has been removed. Consequently, 
the objective of the final rule is to look 
at the quality of care actually received 
by each resident, and thus to prevent 
any undue reliance on staff 
qualifications that may have existed in 
the previous rule.

Comment: Several commenters 
opposed the setting of temperature 
ranges of 71-81° F on initially certified 
facilities:

• One commenter noted that the 
temperature range is contrary to HCFA 
comments in the preamble in the 
February 2 rule pertaining to food 
temperature where we refused to define 
a temperature range because we thought

it was a subject for interpretive 
guidelines, not regulations.

• Commenters suggested that we 
revise § 483.15(h)(6), in part, to reference 
recommendations by the American 
Society of Heating, Refrigerating, and 
Air Conditioning Engineers. They 
believe that specifying temperature 
ranges does not take into account 
mechanical ability of various systems 
nor the resident’s choice of temperature.

• Other commenters suggested 
requiring facilities to provide 
comfortable and safe humidity levels.

Response: The temperature ranges 
indicated in § 483.15(h)(6) are for 
facilities initially certified after October 
1,1990, the effective date of these 
regulations, not for existing facilities. 
Currently certified SNFs and ICFs that 
are initially certified under these 
requirements as NFs and SNFs after 
October 1,1990 would not be required to 
modify their heating and cooling 
systems to maintain the specified 
temperature ranges. Even though we 
deferred from specifying temperature 
ranges in the “Quality of Life” 
requirement on food, we indicated that 
we intend to issue guidelines to ensure 
that the food is served at the proper 
temperature and under sanitary 
conditions. We decided in this instance 
to provide specific temperature ranges 
in response to many comments to the 
proposed rule that expressed concern 
for appropriate temperature ranges 
within nursing facilities and indicated 
how residents’ comfort in this area 
affected quality of life. We derived our 
temperature ranges from standards 
recommended by the American Society 
of Heating, Refrigerating, and Air- 
Conditioning Engineers (ASHRAE 
standard, Thermal Environmental 
Conditions for Human Occupancy, 
ANSI/ASHRAE 55-1981) with a few 
degrees of variation in consideration of 
lower metabolism rate of the nursing 
facility population, who are mostly 
elderly and/or less active than 
individuals in other settings.

We do not believe alternative wording 
suggested would provide any clearer 
assistance or guidance to surveyors in 
identifying noncompliant facilities. We 
do, however, plan to specify within 
guidelines exceptional circumstances 
under which a facility may be briefly 
outside the specified ranges. Thus, we 
believe this would accommodate 
concerns about situations in which the 
temperature may deviate a degree or 
two in either direction.

We did not accept the suggestion to 
add “humidity levels” as we believe that 
referring to safe and comfortable
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temperature levels would encompass 
too much or too little moisture in the air.

Summary of Changes to § 483.15

As a result of our evaluation of 
comments, we are making the following 
changes:

• In § 483.15(g) we established as an 
alternative qualification for a social 
worker, a bachelor’s degree in a human 
services field including, but not limited 
to sociology, special education, 
rehabilitation counseling and 
psychology with one year of supervised 
social work experience in a health care 
setting working directly with 
individuals. We deleted as 
qualifications two years of supervised 
social work experience or similar 
professional qualifications.

Section 483.20 Residen t Assessmen t

Summary of Provisions

Section 483.20 specifies that a facility 
must conduct initially and periodically 
thereafter a comprehensive assessment 
of each resident’s medical, functional 
and psychosocial needs. OBRA ’90 
amends this section to specify that the 
assessment must be conducted not later 
than 14 days after admission rather than 
4 days as previously required.

Section 483.20(d) requires that the 
comprehensive care plan be prepared by 
an interdisciplinary team which includes 
the resident, the resident’s family or 
resident’s legal representative, a 
physician, a registered nurse, and other 
staff in disciplines determined by the 
resident’s needs.

Section 483.20(f) provides that on or 
after January 1,1989, a facility must not 
admit an individual with mental illness 
or mental retardation unless the State 
mental health authority or the State 
mental retardation or developmental 
disability authority has determined that 
the individual requires this level of care 
furnished by the facility.

If the individual requires such level of 
services, the State mental health or 
mental retardation authority must also 
have determined whether the individual 
needs active treatment. In the case of 
individuals with mental illness, the State 
mental health authority’s determinations 
must be based on an independent 
evaluation performed by a person or 
entity other than the State mental health 
authority. This requirement implements 
the statutory requirement of section 
1919(b)(3)(F) of the Act. In § 483.20(f)(2) 
we define mental illness and mental 
retardation based on the statutory 
provisions of section 1919(e)(7)(G).

Comment and Responses
Comment: Several commenters 

suggested that the requirement for 
resident assessment should be 
expanded by adding the phrase 
‘‘physical and mental” before the word 
functional status at § 483.20(b)(2)(iii) 
and by adding “mental and 
psychosocial” status at 
§ 483.2Q(b)(2)(vii). The same commenters 
asked that we specify at § 483.20(c)(1)(h) 
that qualified mental health 
professionals must participate in the 
performance of the mental status 
portions of the comprehensive 
assessment.

Response: We agree with commenters 
that the mental status of a resident is an 
important component of any assessment 
and we had intended this concept to be 
conveyed in the term “psychosocial” in 
the current § 483.20(b). Baseline data on 
the mental status of all residents must 
be available to enable facilities to 
determine which residents need mental 
health services, including mental health 
rehabilitative services (see § 483.45(a)) 
and to enable mental health 
professionals to develop appropriate 
plans of care. To clarify this issue we 
have revised § 483.20(b)(2)(iii) to state 
physical and mental functional status,
§ 483.20(b)(2)(vii) to state mental and 
psychosocial status, and § 483.20(d)(1) 
to state mental and psychosocial needs.

We believe that, as currently stated, 
the requirement at § 483.20(c)(l)(i) that 
each assessment must be conducted or 
coordinated with the appropriate 
participation of health professionals 
already requires involvement of 
qualified mental health professionals in 
the performance of mental status 
examinations to the extent that they are 
needed. (See also the preamble 
discussion of mental health needs in 
§ 483.20(f)).

Comment: Approximately six 
commenters thought that the 
requirement at § 483.20(b)(4)(h) that 
individuals admitted on or after October 
1,1990 should have a comprehensive 
assessment no later than 4 days after 
the date of admission should be changed 
to give the facility more time to meet 
this requirement. Suggestions for change 
ranged from 7 working days to 21 
working days.

Response: OBRA ’87 made a 4 day 
assessment statutory at sections 1819 
and 1919(b)(3)(C)(i)(I) of the Act. 
However, OBRA ’90 amends these 
sections and now requires 
comprehensive assessment not later 
than 14 days for individuals admitted on 
or after October 1,1990.

Comment: Commenters asked for 
clarification as to whether or not the

physician needed to participate in 
person in the preparation of the 
comprehensive care plan required by 
§ 483.20(d)(2)(h).

Response: It is not the intention, nor 
does the regulation specify, that 
physician involvement in the 
interdisciplinary team process must be 
personal presence at a team meeting. 
The physician can participate through 
other means, such as one to-one 
discussions. This will be further clarified 
in interpretive guidelines for the 
regulation.

Comment: Approximately 20 
commenters responded to § 483.20(f)(1) 
which requires that, on or after January 
1,1989, a nursing facility must not admit 
any new resident with mental illness or 
mental retardation unless the State 
mental health or mental retardation 
authority (as appropriate) has 
determined prior to admission that, 
because of the individual’s physical and 
mental condition, he or she requires the 
level of services provided by a nursing 
facility.

In general, commenters on this 
preadmission screening provision felt 
that the regulations failed to address a 
major aspect of OBRA ’87 NF reform 
provisions: responsibility to the resident 
who needs these services in order to 
attain the highest level of mental and 
psychosocial well-being as required by 
sections 1919(b)(2) and 1919(b)(4)(A) (i),
(ii) and (v) of the Act. Commenters 
proposed a number of measures for 
correcting this perceived failure.

More specifically related to this 
preadmission screening provision, many 
of the commenters believed it is 
essential that HCFA provide clear 
definitions for and a delineation 
between special services for mental 
illness and the normal level of ongoing 
treatment for mental health problems 
that a resident is entitled to receive 
under the general rubric of services 
aimed at attaining or maintaining the 
highest level of mental and psychosocial 
well-being. (Specialized services was 
formerly called active treatment prior to 
enactment of OBRA ’90 which 
substituted terms). Commenters stressed 
that services mandated by these long 
term care facility requirements must not 
be regarded as specialized services for 
mental illness. Otherwise, they believed 
a contradiction would exist between the 
requirements for psychosocial 
assessment and maintenance of 
psychosocial function and the 
preadmission screening and annual 
resident review-(PASARR) requirement 
of OBRA ’87 (i.e., Proper attention to a 
resident’s mental and psychosocial 
needs would inevitably put the resident
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at risk of being discharged or would put 
the facility at risk of not being 
reimbursed by Medicaid since section 
1919(e)(7)(G)(iii) of the Act excludes 
specialized services from nursing facility 
services).

Many of the commenters very strongly 
urged that we define specialized 
services as being limited to those 
services that are required by individuals 
experiencing an acute episode of severe 
mental illness and should clearly be 
limited to the delivery of intensive, 
specialized mental health services on a 
24-hour a day basis by trained mental 
health personnel. These commenters 
also pointed out that while the types of 
services provided might be the same or 
similar in both cases, the intensity of the 
services in a program of specialized 
services is much greater than that 
provided as a part of a normal level of 
care.

Another group of commenters also 
urged that, in defining mental health 
services, we include services for all 
individuals who require them whether 
or not they have a formal diagnosis of 
mental illness. These same commenters 
felt that if a nursing facility takes 
anyone with mental health needs, it 
must assure that those needs are met.

Response: We must begin this 
response by noting that OBRA ’90 
contained 3 provisions with direct 
relevance to the issues which gave rise 
to many of the comments.

• The term “mentally ill” was directly 
keyed to the listing of mental illness in 
DSM-III, a comprehensive compendium 
of mental illnesses.

• Section 4801(b)(7) of OBRA ’90 
changed this term to read—“serious 
mental illness (as defined by the 
Secretary in consultation with the 
National Institutes for Mental Health).”

• As a result of section 4801(b)(8), the 
term “active treatment" was replaced 
each place where it occurred with the 
term “specialized services," to avoid 
confusing the needed services with the 
mode of treatment.

• The law was clarified for both 
Medicare SNFs (section 4008(h)(2)(D)) 
and Medicaid NFs (section 4801(e)(4)) 
by adding to the list of services a facility 
must provide, “treatment and services 
required by mentally ill and mentally 
retarded residents not otherwise 
provided or arranged for (or required to 
be provided or arranged for) by the 
State.”

Before OBRA ’90 was enacted, we had 
responded to the comments by clarifying 
the final regulation to make it clear that 
mental health rehabilitation services are 
required and by reflecting provisions 
relating to such services in the 
regulations provisions relating to

resident assessment and quality of care. 
Commenters should note, also, that we 
reflected our intent to clarify these 
issues in the preamble to our March 23, 
1990 proposed regulation relating to the 
preadmission screening and annual 
resident review (PASARR) 
requirements.

The bulk of the requirements relating 
to these provisions are contained in the 
PASARR regulations which, as in the 
case of the NPRM, will be published as 
a separate rule. In the paragraphs 
below, however, we describe the 
changes we made in this final regulation 
as a result of the comments we received 
and as a result of the OBRA ’90 
requirements.

In response to the more general 
comment that we failed to deal 
adequately with the OBRA requirements 
concerning the responsibility of the NF 
to deliver mental health services to 
residents who need them in order to 
attain the highest level of mental and 
psychosocial well-being, we believed 
that the references to psychosocial 
services in the February 2 rule were 
sufficient. Nursing facilities and their 
predecessors, SNFs and ICFs, have 
always been required to meet the 
physical and mental needs of their 
residents. The types of comments we 
received have, however, persuaded us 
that the regulation text needs to contain 
more specific references to mental 
health in the assessment, quality of care, 
and specialized rehabilitation services 
sections so that the intent of the 
regulation, now explicitly confirmed in 
OBRA ’90, is clear. In this final rule we 
have, therefore, made changes to the 
wording of the assessment requirements 
at § 483.20(b)(2) (iii) and (vii) and the 
quality of care requirement concerning 
psychosocial functioning at § 483.25(f).

We have changed the references in 
those sections from “psychosocial" to 
“mental and psychosocial” since it 
seems clear from the comments that 
each term has separate nuances, all of 
which we wish to capture. For instance, 
the concept of mental status appears to 
include the mental dysfunction present 
in a sad or anxious mood as well as 
overt disruptive behavioral 
manifestations such as wandering, 
verbal abuse, and physical abuse. The 
concept of psychosocial well-being 
appears to relate to how people feel 
about themselves and their lives. This 
includes involvement in life around 
them, having satisfactory relationships 
with others as well as self-respect and a 
sense of satisfaction with life.

In § 483.45(a) we have also added 
rehabilitative services for mental illness 
and mental retardation, to the 
specialized rehabilitative services for

which the nursing facility is responsible 
and which are covered NF services 
under Medicaid.

Since other nursing facility services 
such as nursing, dental, or medical- 
related social services are not defined in 
detail in these regulations, we are not 
defining mental health services in the 
regulation text. However, because there 
may be some ambiguity over terms such 
as “services for mental illness and 
mental retardation," we wish to clarify 
in this preamble what types of activities 
we believe are commonly understood to 
be included among mental health 
services:

• Crisis intervention services;
• Individual, group, and family 

psychotherapy;
• Drug therapy and monitoring of 

drug therapy;
• Training in drug therapy 

management; and
• Other rehabilitative services such 

as—
—Structured socialization activities to 

diminish tendencies toward isolation 
and withdrawal;

—Development and maintenance of 
necessary daily living skills including 
grooming, personal hygiene, nutrition, 
health and mental health education, 
money management, and maintenance 
of the living environment; and 

—Development of appropriate personal 
support networks.
Some of these services may be 

delivered by nurses and social workers 
or through the activities program or 
pharmacy services while others may 
require the expertise of individuals with 
specialized training in psychology or 
psychiatry. In keeping with our focus on 
outcomes of care, we are not specifying 
who should perform the services. We do 
specify, however, in the quality of care 
requirement in § 483.25(f) that all NF 
residents who display mental or 
psychosocial adjustment difficulties 
must receive appropriate treatment and 
services to correct the assessed 
problem. This requirement also 
mandates that all residents who do not 
display psychosocial adjustment 
difficulties at the time of assessment do 
not develop these difficulties, unless 
their clinical condition demonstrates 
that such a pattern was unavoidable.

We also clarify that rehabilitative 
services for mental illness or mental 
retardation as required in § 483.45(a), 
are not synonymous with specialized 
services (previously called active 
treatment). We view these types of 
rehabilitative services as meeting the 
needs of individuals with mental illness 
or mental retardation whether or not
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they are required to be subject to the 
PASARR process and whether or not 
they require additional services 
provided or arranged for by the State as 
specialized services. For example, 
individuals may need social services, 
activities, or medication to treat 
moderate depression. Sections 1819 and 
1919(b)(4) of the Act as amended by 
OBRA ’90, clearly indicate that mental 
health needs must be served by NFs, 
while section 1919(e)(7)(G)(iii) of the Act 
clearly indicates that certain specialized 
services are outside the scope of nursing 
facility mental health services. We 
believe that specialized services can 
only be ordinarily delivered in the NF 
setting with difficulty because the 
overall level of services in NFs is not as 
intense as needed to address these 
needs. If the State’s PASARR program 
determines that an individual with 
mental retardation or mental illness may 
enter or continue to reside in the NF, 
even though he or she needs specialized 
services, and the individual does so, 
then the State must provide or arrange 
for the provision of additional services 
to raise the level of intensity of services 
to the level needed by the resident.

Readers should review the regulation 
expected to be published to make final 
provisions discussed in the March 23 
proposed rule or the proposed PASARR 
requirements for a detailed discussion of 
these issues.

Comment: The remaining comments 
on the PASARR provision reflected a 
variety of objections, mainly to the 
statute itself, over which we have no 
discretion in implementation. 
Specifically, commenters objected to the 
application of PASARR requirements to 
private pay individuals, to the broad 
statutory definition of mental illness, to 
the lack of community alternatives 
which commenters feared would result 
in placement problems for individuals 
with mental illness who are not 
admitted to NFs, and to the lack of 
federal guidelines. A number of these 
commenters alluded to PASARR 
litigation which has ensued since 
enactment of the law.

Response: In the absence of language 
in the statute limiting the cope of 
PASARR, we have no alternative but to 
conclude that the statute requires that 
preadmission screening applies to “any 
new resident,’’ regardless of the method 
of payment (see section 1819(b)(3)(F) 
and 1919(b)(3)(F)). Congress has twice 
considered an amendment exempting 
private pay individuals, in 1989 and 
1990. In both years, this amendment was 
defeated. By contrast, OBRA ’90 
substituted a much narrow definition of 
mental illness, limited to serious mental

illness as defined by the Secretary in 
consultation with NIMH.

With regard to fear that these 
requirements will result in placement 
problems, we note that Congress did 
allow States to. submit alternative 
disposition plans (ADPs) through which 
States may gain extra time for creating 
community placements for current 
residents of skilled nursing facilities 
who must be relocated, but not for new 
applicants who are deflected from 
entering nursing facilities. For potential 
new residents, we recognize States will 
need to make other provisions for care 
for this population.

We note, in response to those who 
commented on the lack of Federal 
guidelines, that OBRA ’87, as originally 
enacted, did not require issuance of final 
regulations, only criteria. This 
requirement was contained in section 
1919(f)(8). By contrast, the preceding 
requirement at section 1919(f)(7) 
specifically instructs the Secretary to 
issue regulations on charges to 
residents’ funds. In developing PASARR 
criteria, we consulted extensively and 
issued guidelines informally in 
September 1988. In May 1989, after 
further analysis and experience, we 
formally issued State Medicaid Manual 
part 4 Transmittal No. 42. We further 
note that the statute clearly required 
States to implement the preadmission 
screening requirements even in the 
absence of Federal criteria. This 
position was upheld in two Federal 
courts in May 1989. (See Idaho Health 
Care Assoc., et al. v. Sullivan, No. 88- 
1425 (D. Idaho May 11,1989); [Rayford, 
et al. v. Bowen, No. 89-0418 (W.D. La. 
May 25,1989). As a result of the 
Omnibus Budget Reconciliation Act of 
1989 (OBRA ’89, Pub. L. 101-239), we are 
now required to publish these criteria as 
a proposed rule.
Summary of Changes to § 483.20

As a result of our evaluation of 
comments we have made several 
clarifying changes, as identified above.

We also are revising the wording of 
§ 483.20(b)(l)(i) to reflect the provisions 
of sections 1819(e)(5)(B) and 
1919(e)(5)(B) of the Act which require 
the State to specify an assessment 
instrument which is consistent with 
minimum data set and is approved by 
the Secretary. In the February 2,1989 
rule, we inadvertently omitted reference 
to the Secretary’s approval.

We are also revising § 483.20(b)(4) (i) 
and (ii) so that it is consistent with 
sections 1819(b)(3)(C)(i)(I) and 
1919(b)(3)(C)(i)(I) of the Act and OBRA 
’90 requirements relative to deadlines 
for assessing current residents of a 
facility as of October 1,1990.

Assessments must be conducted not 
later than 14 days after admission. 
Assessments of current SNF residents 
must be conducted between October 1, 
1990 and January 1,1991 (a three-month 
period). For residents, this period is one 
year (between October 1,1990 and 
October 1,1991).

Section 483.25 Quality of Care

Summary of Provisions

Section 483.25 specifies that each 
resident must receive the necessary 
nursing, medical and psychosocial 
services to attain and maintain the 
highest possible mental and physical 
functional status, as defined by the 
comprehensive assessment and plan of 
care.

Section 483.25(a) specifies that a 
resident’s ability to ambulate, dress, eat, 
groom, bathe, toilet, transfer (i.e., from 
bed to chair) does not diminish unless 
reasonable justification is documented.

Section 483.25(b) provides that a 
facility must, if necessary, assist the 
resident in making appointments and 
arranging for transportation to and from 
a medical practitioner specializing in the 
treatment of vision and hearing 
impairments or vision or hearing 
assistive devices.

Section 483.25(c) specifies that a 
facility must ensure that a resident 
entering a facility without pressure sores 
does not develop them unless a 
physician certifies they were not 
reasonably avoidable, and a resident 
having pressure sores receives 
necessary treatment and services to 
promote healing, prevent infection and 
prevent new sores from developing.

Section 483.25(d) requires that a 
facility ensure that a resident who is 
incontinent of bladder receive the 
appropriate treatment and services to 
restore normal bladder functioning; a 
resident is not catheterized unless it is 
necessary; and a resident who uses a 
urinary catheter receives appropriate 
treatment to prevent infections.

Section 483.25(e) requires that a 
facility must ensure that a resident who 
entérs a facility without contractures 
does not experience an unpredictable 
reduction in range of motion without 
justifiable cause, and a resident with 
contractures receives appropriate 
treatment to increase range of motion 
and prevent further decrease in range of 
motion.

Section 483.25(f) requires that a 
facility must ensure that a resident who 
displays mental and psychosocial 
adjustment difficulty receives 
appropriate treatment and services to 
achieve remotivation and reorientation,
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and a resident whose assessment did 
not reveal a mental and psychosocial 
adjustment difficulty does not display a 
pattern of decreased social interaction 
or increased withdrawn, angry or 
depressive behavior without justifiable 
cause.

Section 483.25(g) requires that a 
facility must ensure that a resident who 
has been able to feed or partially feed 
himself or herself is not fed by naso
gastric tube unless reasonable 
justification is documented, and that the 
resident receives appropriate treatment 
and services to prevent complications 
and to restore normal feeding function.

Section 463.25(k) requires that a 
facility must ensure that residents 
receive proper treatment and care for 
the following special services (to the 
extent covered under the program): 
Injections; parenteral fluids, colostomy 
or ileostomy care; tracheostomy care; 
tracheal suctioning, foot care, and 
respiratory therapy.

Section 483.25(1) requires that the 
facility must ensure that each resident’s 
drug regimen is free of unnecessary 
drugs, inadequate drug monitoring, 
unnecessary dose levels, undue adverse 
consequences (Le., side effects), and 
significant medication errors or 
significant medication error rates.

Section 483.25(m) requires that 
facilities not have significant error rates 
and that residents be free of significant 
medication errors.

Comments and Responses
Comment: A number of commenters 

objected to the use of the word “ensure” 
to describe a facility’s responsibility for 
certain outcomes in various provisions 
of this section and suggested substitute 
words such as “provide" or “enable.” 
They argued that a facility cannot 
reasonably be expected to “ensure” that 
a desired outcome will occur, especially 
with respect to all of the factors that 
may affect frail, aged nursing home 
residents.

Response: As we noted in our 
discussion of this issue in the preamble 
to the February 2,1989 final rule (see 54 
FR 5332), resident care outcomes can 
sometimes be affected by factors other 
than the treatment and services 
furnished, such as the degree of a 
resident’s cooperation (i.e., the right to 
refuse treatment) and disease processes. 
However, we do not believe it is 
unreasonable to make the facility 
responsible for ensuring that basic 
treatment and services are provided 
since this is the reason for the resident’s 
stay in the facility, as well as for 
program payment We believe that the 
current wording of this section 
acknowledges the limitations imposed

by the resident’s right to refuse 
treatment, as well as by recognized 
pathology and the normal aging process, 
by enabling the facility to demonstrate 
that based on available clinical 
evidence, a negative resident care 
outcome was unavoidable.

Comment Various provisions of this 
section allow a facility to cite a 
resident’s clinical condition in 
establishing that specific negative 
resident care outcomes (including the 
use of certain otherwise inappropriate 
medical interventions) were 
unavoidable. Two commenters 
expressed support for these provisions. 
Two others, however, felt that the 
wording of these provisions would have 
the effect of forcing a facility to 
withhold these types of medical 
interventions when they are appropriate 
if supporting documentation for the 
intervention is absent. One commenter 
suggested that the language be amended 
to specify that the clinical justification 
must be documented in the medical 
record by the R.N. and the physician.

Response: With regard to the specific 
medical interventions discussed in this 
section (urinary catheters, naso-gastric 
tubes, etc.), the intent of this language is 
simply to ensure that these interventions 
are used only when there is valid 
medical justification for doing so. Since 
medical factors supporting their use 
would always be present whenever 
these types of interventions are used 
appropriately, these provisions would 
not require a facility to withhold the 
intervention under such circumstances; 
rather, the facility would merely be 
expected to record the medical factors 
that should already be present 
Therefore, we are not revising the 
language to specify the precise manner 
of documentation since we believe that 
this would be unnecessarily 
prescriptive. Further, we note that the 
issue of adequate documentation of the 
resident’s clinical record is already dealt 
with in regulations at § 483.75(1) (1) and 
(D(6).

Comment Two commenters suggested 
the addition of a specific requirement 
dealing with daily oral hygiene.

Response: We believe that a separate 
requirement is not necessary since oral 
hygiene is already addressed in 
§ 483.25(a)(3).

Comment Some commenters 
recommended revising the language in 
several parts of the section which 
currently requires the facility to furnish 
various services to the resident, so that 
the facility would be required only to 
“offer" such services to the resident.

Response: We believe that such 
revisions are not necessary since the 
regulations already make clear that the

resident has the right to refuse treatment 
(see § 483.10(b)(4)) and the discussion of 
that provision in the February 2 
preamble to the final rule (see 54 FR 
5321) makes this clear.

Comment Two commenters 
expressed support for the section as a 
good example of an outcome-oriented 
process. Two others objected to the 
facility being held accountable for the 
actions of other professionals, such as 
physicians.

Response: This comment is responded 
to in our later discussion of physician 
services (§ 483.40) where we discuss the 
issue of accountability of physicians and 
other individual practitioners.

Comment One commenter noted that 
the mere presence of dementia alone 
does not justify a decline in a resident’s 
ability to perform activities of daily 
living (ADLs).

Response: We agree that the mere 
presence of a clinical diagnosis of 
dementia cannot, in itself, justify a 
decline in a resident’s ability to perform 
ADLs; rather, it is necessary to look at 
the resident's actual functional status, 
as determined by the resident 
assessment (see § 483.20 (b)(l)(ii) and 
(b)(2)(iii)).

Comment We received numerous 
comments requesting clarification of the 
facility’s responsibility to pay for the 
items and services discussed in 
§ 483.25(b), particularly with regard to 
Medicaid facilities and services that are 
not covered under a State’s Medicaid 
program.

Response: In order to respond to this 
comment, we believe it is appropriate to 
clarify the intent of the introductory 
paragraph’s requirement for a facility to 
“provide the necessary care and 
services to attain or maintain the 
highest practicable physical, mental, 
and psychosocial well-being, in 
accordance with the comprehensive 
assessment and plan of care” (emphasis 
added.) The specific types of “care and 
services” that the facility is responsible 
for providing under this requirement are 
the ones listed in section 1819(b)(4)(A)
(i) through (vii) of the Act (for Medicare 
SNFs) and in section 1919(b)(4)(A)(i) 
through (vii) of the Act (for Medicaid 
NFs.) If a service appears in the 
applicable portion of the Act the facility 
is obligated to provide it to all residents 
who need the service; the 
nonavailability of program funding for 
private pay residents, for example, does 
not relieve the facility of this obligation. 
The sole exception would be routine 
dental services in Medicaid NFs, which 
are required under section 
1919(b)(4)(A)(vi) of the Act only to the 
extent that they are covered under the
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State plan (section 1819(b)(4)(A) does 
not relieve Medicare SNFs of 
responsibility for their residents’ dental 
services, but does allow them to impose 
an additional charge for these services).

For types of care and services (such 
as assistive devices for vision and 
hearing) that are not specified in the 
applicable portion of the Act, the 
facility’s responsibility is simply to 
assist residents and their families in 
locating and utilizing any available 
resources (Medicare or Medicaid 
program payment, local health 
organizations offering items and 
services which are available free to the 
community, etc.) for the provision of the 
services that the resident needs. This 
would include assisting the resident 
with activities such as making 
appointments and arranging 
transportation necessary to obtain the 
needed services. *

Comment: One commenter concurred 
with the requirement in § 483.25(c) 
which requires that a resident with 
pressure sores receive necessary 
treatment to promote healing and 
prevent infection or the development of 
new sores. Two others requested that 
§ 483.25(c)(2) be revised, allowing a 
facility to be exempted from this 
requirement by claiming that a 
resident’s clinical condition makes such 
treatment impossible.

Response: We are not making the 
requested revision because we believe 
that the facility should always furnish 
the necessary treatment and services to 
prevent the development of pressure 
sores or, at the least, to promote the 
healing of sores that have developed.

Comment: One commenter indicated 
that § 483.25 (d)(1) and (d)(3), which 
require an incontinent resident to 
receive appropriate care, are redundant.

Response: We agree with this 
comment, and are deleting 
§ 483.25(d)(1).

Comment: One commenter argued 
that, in order to establish that no 
reduction in range of motion has 
occurred during a resident’s stay, it 
would be necessary to conduct a 
baseline assessment for each resident 
upon admission, which might be 
burdensome for some facilities.

Response: We note that the 
regulations at § 483.20(b)(2) (iii) and (xi) 
already include functional status and 
rehabilitation potential as prescribed 
parts of the required resident 
assessment. This should provide an 
adequate baseline for determining 
whether a reduction in a resident’s 
range of motion has occurred.

Comment A number of commenters 
believed that we failed to address as 
quality of care issues a major aspect of

ODRA '87 NF reform provisions: 
responsibility of the NF to deliver 
appropriate mental health services to 
the resident who needs these services in 
order to attain the highest level of 
mental and psychosocial well-being as 
required by sections 1919(b)(2), and 
1919(b)(4)(A) (i), (ii) and (v) of the Act. 
They asked that we add explicit 
requirements for both mental health and 
psychosocial services.

Response: We agree and have 
changed the title to this requirement to 
“mental and psychosocial’’ functioning 
and have made other appropriate 
changes to encompass both mental 
health and psychosocial services. (See 
also the preamble discussion of mental 
health needs in § 483.20(f)).

Comment: A number of commenters 
questioned the use of the terms 
“remotivation” and “reorientaton” for a 
resident who displays psychosocial 
adjustment difficulty in § 483.20(f)(1). As 
an alternative, several suggested 
rewording the last portion of this section 
to require treatment and services “to 
correct the assessed problem.”

Response: We accept this comment, 
and are revising this provision 
accordingly.

Comment: Several commenters 
suggested deleting the list of possible 
complications from § 483.25(g)(2).

Response: We are not accepting this 
comment. We believe that the specific 
language here is needed in the 
regulations themselves in order to give 
surveyors guidance in this area.

Comment One commenter endorsed 
the recognition of podiatric care in 
§ 483.25(k)(7), which deals with special 
needs, as a type of care that residents 
must receive when needed. Several 
others suggested that the reference to 
podiatric care should be changed to "foot 
care” since the use of the term 
“podiatric” implies that this care can be 
furnished only by a podiatrist.

Response: We accept the suggestion 
to revise this provision since it was not 
our intention to limit its applicability to 
care furnished by podiatrists. Foot care 
could, for example, be appropriately 
furnished by a Doctor of Medicine or a 
Doctor of Osteopathy as well as by a 
podiatrist.

Comment Several commenters 
suggested that certain elements of 
§ 483.25(k) be revised to clarify that the 
facility is required to ensure that 
residents receive services only to the 
extent that they are covered under the 
Medicaid State plan.

Response: We do not accept this 
comment. As noted in the discussion of 
vision and hearing services (see 
§ 483.25(b)), and with the exception of 
dental services for residents of Medicaid

NFs, the nonavailability of program 
funding does not relieve a facility of its 
obligation to ensure that its residents 
receive all needed services listed in 
section 1819(b)(4)(A) of the Act (for 
Medicare SNFs) and section 
1919(b)(4)(A) of the Act (for Medicaid 
NFs). For those services that are not 
listed in the applicable section of the 
Act, a facility is only required to assist 
the resident in securing any available 
resources to obtain the needed services.

Comment In the notice of proposed 
rulemaking published on October 16, 
1987, we received twenty comments 
requesting that we define “unnecessary 
drug.” We defined “unnecessary drug” 
in the preamble to the final rule with 
comment published February 2,1989, (54 
FR 5334) as follows:

“Unnecessary drugs” are drugs that are 
given in excessive doses, for excessive 
periods of time, without adequate monitoring, 
or in the absence of a diagnosis or reason for 
the drug. An unnecessary drug is a drug for 
which monitoring data, or undue adverse 
consequences indicate that the drug should 
be reduced or discontinued entirely. An 
unnecessary drug is also one which is 
prescribed only in anticipation of an adverse 
consequence of another prescribed drug.

Commenters on the final rule objected to 
two of these definitions and argued that 
the rule interfered with the practice of 
medicine and that the Secretary lacked 
the statutory authority to promulgate 
such a rule (see the following comment 
and response for a discussion of these 
issues).

Response: Because we feel that it is 
important to establish a clear definition 
of unnecessary drug in order to deal 
with the problem of drug misuse in 
nursing homes, we have decided, as 
commenters requested in the NPRM of 
October 16,1987, to define "unnecessary 
drug” in the regulation text rather than 
in the preamble to the February 2,1989, 
final rule with comment. For categories 
of drugs commonly used in nursing 
homes, we will develop specific 
guidelines for further definition of 
excessive dose, excessive periods of 
time, without adequate monitoring, in 
the absence of a diagnosis, and when 
adverse consequences indicate the drug 
dose should be reduced or discontinued. 
Where surveyors detect potential 
violations of these guidelines, they will 
be instructed to review existing 
evidence that justifies the drug’s use 
before making a decision about whether 
a violation of the unnecessary drug 
requirement exists. The term 
“unnecessary drug” will be reserved for 
drug therapy circumstances in which 
HCFA guidelines (to be based on 
medical and behavorial sciences
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literature and expert opinion) have 
established that such circumstances are 
a potential threat to the resident’s health 
and safety, and for which the facility is 
unable to justify why using a drug under 
such circumstances is in the best 
interest of the resident. In justifying drug 
use the facility can certainly rely on 
physician justification of the risk-benefit 
of the drug use, but the facility would 
not be allowed to justify the drug use on 
the basis of "the doctor ordered it.” This 
justification would "render the 
regulation, and the statutory 
underpinnings for it, meaningless.

Comment: With respect to 
§ 483.25(1)(1), which concerns drug 
therapy, one commenter objected to the 
definition of an unnecessary drug which 
is presented in the preamble to the 
February 2,1989 final rule. The 
preamble, in part, said that an 
unnecessary drug is one that is 
prescribed in anticipation of a side 
effect caused by another drug. The 
commenter pointed out that there are 
many circumstances in which these are 
perfectly legitimate prescriptions. For 
example, prescribing an antacid with a 
drug which is known to cause acid 
secretion as a side effect is acceptable.

Response: We agree with the 
commenter, and we will not consider 
drugs prescribed for this reason to be 
unnecessary.

Comment: A number of commenters 
complained about the definition of 
unnecessary drugs because they did not 
believe that an inadequately monitored 
drug could be called an unnecessary 
drug. They argued that a drug may be 
necessary even if it is not adequately 
monitored. These commenters, however, 
conceded that without adequate 
monitoring, one could not determine if a 
drug had achieved desired results, and 
therefore could not determine if it was 
or was not a necessary drug. 
Commenters also conceded that, 
without adequate monitoring for 
potential adverse effects, the risk- 
benefit ratio of the drug might be so 
unfavorable that it could be considered 
an unnecessary drug.

Response: As mentioned previously, 
we have changed the regulations at 
§ 483.25(1) to define unnecessary drug as 
it is defined in the preamble to the 
February 2,1989 rule, and this includes a 
provision for adequate monitoring.

Comment: Nine commenters were 
concerned about the prohibition against 
unnecessary drugs (as defined in the 
preamble (54 FR 5335) to the February 2 
final rule). They believed that the 
regulation inappropriately holds 
facilities responsible for controlling drug 
use when it is physicians who prescribe 
drugs and control their use. They argue

that under State Law only the physician 
may prescribe and discontinue drugs, 
order laboratory monitoring tests for 
drug use, and generally arrange the drug 
therapy of the resident.

Response: Section 1919(c)(1) (A) (ii) of 
the Act establishes the right of a 
resident to be free from chemical 
restraints imposed for the purpose of 
discipline or convenience and not for 
treatment of medical symptoms. 
Moreover, a physician who attends 
residents in a long-term care facility is 
essentially an outside professional 
resource and the facility must assume 
responsibility for the quality of his or 
her services. This is required by sections 
1819 and 1919(d)(4)(A) of the Act and 
these regulations at § 483.75(h)(2)(i) 
which require that a skilled nursing 
facility or nursing facility must obtain 
services that meet professional 
standards and principles that apply to 
professionals providing services in such 
a facility. These provisions clearly make 
the facility responsible for the quality of 
drug therapy provided in the facility. 
They do not require the facility to act in 
place of the physician, but they do, in 
accordance with the statute, hold the 
facility responsible for the health and 
safety of the resident.

Comment: A number of commenters 
believed that the prohibition against 
unnecessary drugs exceeds our statutory 
authority. They argued that because 
Congress has established very detailed 
requirements in the statute, HCFA is 
precluded from imposing additional 
requirements in the regulations.

Response: We disagree. First, there is 
no indication either in the statute or 
legislative history that would support 
this view. Second, in addition to our 
general rulemaking authority to 
prescribe regulations which may be 
necessary to carry out the purposes of 
the Medicare and Medicaid programs, 
there is specific authority within the 
provisions of nursing home reform to 
support the additional drug therapy 
requirements (see e.g., sections 1819(c), 
1819(d)(4), 1819(f), 1919(c), 1919(d)(4), 
1919(f)). Specifically, sections 
1819(c)(l)(A)(ii) and 1919(c)(1)(A)(ii) 
assure a resident’s right to be free from 
“physical and mental abuse,” and any 
"chemical restraints imposed for 
purposes of discipline or convenience 
and not required to treat the resident’s 
medical symptoms.” Thus, Congress 
essentially required that nursing 
facilities ensure that drugs, which when 
improperly utilized, could be 
characterized as physical abuse or 
chemical restraints, not be prescribed 
unless required to treat medical 
symptoms. The regulations, requiring 
that a resident’s drug regimen be free

from unnecessary drugs, merely 
implement this specific .prohibition.

Moreover, the statute provides that 
nursing facilities must ensure any other 
rights which we establish (see sections 
1819(c)(l)(A)(x) and 1919(c)(1)(A)(x); see 
also sections 1819(d)(4) and 1919(d)(4)). 
As noted in the proposed and final rule, 
in order to assure patient health and 
safety, each resident’s drug regimen 
must be free from unnecessary drugs 
and significant medication errors. 
Accordingly, a facility must ensure that 
drugs are not given to residents unless 
necessary or required to treat a specific 
medical condition.

Comment: Several commenters 
contend that the drug therapy 
regulations constitute Federal 
interference with the practice of 
medicine. They contend that the 
regulations establish rules which will 
require nursing facilities to exercise 
medical judgments that would interfere 
with a physician’s treatment decisions.

Response: We disagree. The rules, in 
defining unnecessary drugs, essentially 
call for physicians, not nursing facilities, 
to make judgments as to what drugs are 
indicated, or needed to treat in the first 
instance a specific medical condition, 
(see 54 FR 5335). The regulations do not 
require nursing facilities to exercise 
such medical judgments in place of 
physicians. Rather, they require that 
facilities enforce Medicare and 
Medicaid standards for the use of drugs 
on residents, and ensure that physicians 
make reasonable medical judgments 
that these standards have been met 
before prescribing drugs to the facility’s 
residents.

Comment: One commenter expressed 
concern that this regulation prohibits the 
use of antipsychotic drugs unless an 
antipsychotic drug is necessary to treat 
a specific condition. One commenter 
suggested that a provision be added 
which requires that the specific 
condition for which the drug is used 
must be documented in the clinical 
record.

Response: We agree and we have 
modified § 483.25(l)(2)(i) accordingly. It 
now reads, “Residents who have not 
used antipsychotic drugs are not given 
these drugs unless antipsychotic drug 
therapy is necessary to treat a specific 
condition as diagnosed and documented 
in the clinical record.”

Comment: Several commenters 
suggested changing the provision which 
requires residents who are taking 
antipsychotic drugs to receive gradual 
dose reductions, drug holidays, and 
behavioral programming. The 
commenters stated that although a drug
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holiday is a form of dose reduction, it is 
not necessarily “gradual.”

Others stated that drug holidays are 
not well defined in the regulations and 
that gradual dose reduction is the 
concept that we should capture in these 
regulations. Several other commenters 
stated that behavioral programming is 
not appropriate for use with demented 
residents because it depends on 
reservoirs of memory which they do not 
have. The key to dealing with demented 
residents, commenters state, is a change 
in the “environment,” including physical 
environment and staff behavior.

Response: We agree with the 
commenters who want to delete the 
requirement for drug holidays, and have 
done so. We also agree with the 
commenters who would like to change 
the term “behavioral programming.” We 
have changed this term to “behavioral 
interventions,” which can include 
changed staff behavior toward residents 
but can also mean behavioral 
programming for those clients for which 
this is an appropriate intervention.

Comment: With regard to medication 
errors in § 483.25(m), a number of 
commenters wanted “significant” 
defined. Three commenters, representing 
both consumer and provider groups, 
specifically suggested that significant 
medication error rates should not 
exceed five percent.

Response: Regarding a facility’s 
responsibility to prevent significant 
error rates, we have modified 
§ 483.25(m) to state that facilities may 
not have error rates of five percent or 
greater. This definition has been used in 
interpretive guidelines by HCFA since 
May of 1984 (appendix N, part 2 State 
Operations Manual Transmittal No.
165). It is used as a measure of a 
facility’s drug distribution system, which 
encompasses the entire spectrum of 
ordering, transcribing, dispensing, 
preparing, and administering drugs to 
residents. It has enabled HCFA to 
establish an outcome measure for the 
entire process of drug distribution in 
long-term care facilities. HCFA does not 
regulate who may prescribe, dispense, 
or administer drugs. HCFA does not 
regulate what type of drug distribution 
system must be used (e.g., unit dose, 
floor stock). HCFA has only minimal 
requirements for drug labeling and no 
requirement as to how an individual 
administering drugs must go about 
preparing drugs for administration.
HCFA has left a facility free to create 
and manage its own system in any way 
it sees fit as long as it does not make 
“significant” medication errors and has 
an overall medication error rate of less 
than five percent.

The impact this outcome-oriented 
standard has had on facilities has been 
very positive. Historically, facilities 
would correct various perceived defects 
in the drug distribution system when 
they were faulted by surveyors. These 
corrections had little to do with 
medication error rates, as fudged by a 
medication error rate study HCFA 
conducted in 1980 (Medication Errors in 
Nursing Homes and Hospitals; Am. J. 
Hosp. Pharm., 1982; 39:987-91). In May, 
1984, when HCFA began applying this 
five percent error rate, facilities began 
to examine their systems of drug 
distribution, the staff that operate the 
systems, the pharmacies that provide 
the drugs, and myriad other issues in 
order to reduce medication error rates. 
Anecdotal data indicate that medication 
error rates are falling as a result of this 
policy.

Since medication errors vary in their 
significance (e.g., from significant errors 
such as a double dose of a potent 
cardiac drug like digoxin to a small error 
in the dose of an antacid like milk of 
magnesia), we have based sanctions on 
two different criteria. First, if a facility 
has a significant medication error, then 
it is sanctioned. This policy satisfies 
consumers, who maintain that a five 
percent tolerance in medication errors is 
too lenient and that one medication 
error could be disastrous for a resident. 
Second, a facility is sanctioned if it has 
an error rate of five percent or greater. 
This satisfies providers who maintain 
that there must be some tolerance of 
errors because all systems have some 
errors. The five percent limit on 
medication errors applies to both 
significant and non-significant errors. 
When a facility experiences a five 
percent or greater medication error rate, 
even if all errors are insignificant, it is a 
sign that the system has flaws that may 
eventually lead to a significant, perhaps 
disastrous error.

A significant medication error is 
judged by a surveyor, using factors 
which have been described in 
interpretive guidelines since May 1984. 
The three factors are: (1) Drug category. 
Did the error involve a drug that could 
result in serious consequences for the 
resident? (2) Resident condition. Was 
the resident compromised in such a way 
that he or she could not easily recover 
from the error? (3) Frequency of error. Is 
there any evidence that the error 
occurred more than once? Using these 
criteria, an example of a significant 
medication error might be as follows: A 
resident received twice the correct dose 
of digoxin, a potentially toxic drug. The 
resident already had a slow pulse rate,

which the drug would further lower. The 
error occurred three times last week.

Summary of Changes to § 483.25
As a result of our evaluation of 

comments, in addition to minor editorial 
changes, we are making the following 
changes:

• In § 483.25(d), we are removing 
paragraph (d)(1) as redundant and 
redesignating the following two 
paragraphs.

• In § 483.25(f), we are clarifying 
terminology to emphasize that the 
requirements concern mental and 
psychosocial functioning and to require 
treatment and services to correct the 
assessed problem.

• In § 483.25(k), we have revised 
“podiatric” care to “foot” care to 
remove emphasis on who may provide 
the proper treatment.

• In § 483.25(1)(1), we define 
unnecessary drug and add a provision 
that each resident’s drug regimen must 
be adequately monitored. In paragraph 
(l)(2)(a), concerning antipsychotic drugs, 
we added a requirement that the need 
for an antipsychotic drug be diagnosed 
and documented in the clinical record. 
We also deleted, as suggested, the 
requirement for drug holidays.

• In § 483.25(m), we require that 
facilities ensure medication error rates 
are below five percent.

Section 483.28 Nursing Services— 
Skilled Nursing Facilities and Section 
483.29 Nursing Services—Intermediate 
Care Facilities

These two sections contain 
requirements effective through 
September 30,1990. They were 
established in the February 2,1989 rule, 
which, initially was to be effective 
August 1,1989. As described elsewhere 
in this preamble, the effective date of 
the rule is now October 1,1990. 
Accordingly, we are deleting them as 
out-of-date.
Section 483.30 Nursing Services 

Summary of Provisions
Section 483.30 specifies that the 

facility must have sufficient nursing staff 
to provide nursing and related services 
to attain or maintain the highest 
practicable physical, mental and 
pyschological wrell-being of each 
resident, as determined by resident 
assessments and individual plans of 
care. Sections 483.30 (a) and (b) specify 
need for sufficient staff and for a 
registered nurse.

Section 483.30(c) provides for waiver 
of the requirement that a facility provide 
a registered nurse for at least 8 hours a 
day, 7 days a week, and licensed nurses
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on a 24-hour basis to the extent that a 
facility is unable to meet these 
requirements. Section 483.30(c) also 
specifies that the State agency granting 
a waiver of the requirements provides 
notice of the waiver to the State long 
term care ombudsman and the 
protection and advocacy system in the 
State for the mentally ill and mentally 
retarded.

Section 483.30(d) provides for waiver 
of the requirement to provide service of 
a registered nurse, for more than 40 
hours a week. Sections 483.30 (c) and (d) 
also specify that the facility that is 
granted such a waiver notifies residents 
of the facility and members of their 
immediate families.

Comments and Responses
Comment: Several commenters 

objected to the requirement that 
facilities requesting waivers must 
demonstrate that they are offering 
wages at the community prevailing rate 
for nursing facilities.

Response: The words “offering wages 
at the community prevailing rate for 
nursing facilities” are taken verbatim 
from sections 1819(b)(4)(C) and 
1919(b)(4)(C) of the Act. We therefore 
are not altering the requirement.

Comment: Several commenters 
suggested that HCFA has not provided 
enough regulatory guidance to facilities 
on the exact criteria that will be used in 
implementing the waiver requirements.

Response: HCFA is currently in the 
process of developing a proposed rule to 
address these issues. There will be an 
opportunity for public comment on the 
proposed criteria before the final rule is 
developed.

Summary of Changes to § 483.30
We are making the appropriate 

changes to § 483.30(c) as required by 
OBRA ’90 to specify that a State may 
waiver 24-hour nursing service if the 
facility is unable to meet the 
requirements of paragraphs (a)(2) and
(b)(1) of this section.

We are adding § 483.30(c)(6) as 
required by section 4801(e)(5)(D)(iv) of 
OBRA ’90 to specify that the State 
agency granting a waiver of the 
requirements provides notice of the 
waiver to the State long term care 
ombudsman and the protection and 
advocacy system in the State for the 
mentally ill and mentally retarded.

We are adding § 483.30(c)(7) as 
required by section 4801(e)(5)(D)(v) of 
OBRA ’90 to specify that the nursing 
facility that is granted such a waiver by 
a State notifies residents of the facility 
and members of their immediate 
families

We are adding § 483.30(d) (iv) as 
required by Sections 4801(e)(5)(D)(v) and 
4008(e)(v) of OBRA ’90 to specify that 
the facility that is granted a waiver 
notifies residents of the facility and 
members of their immediate families.

We are also making minor editorial 
changes to delete unnecessary dates.

Section 483.35 Dietary Service

Summary of Provisions

Section 483.35 requires that a facility 
must provide each resident with a 
nourishing palatable, well-balanced diet 
including modified and specially 
prescribed diets.

Section 483.35(a) requires that a 
facility must employ a qualified dietitian 
either full-time, part-time, or on a 
consultant basis.

Section 483.35(b) requires that a 
facility must employ sufficient support 
personnel competent to carry out the 
functions of the dietary services.

Section 483.35(d) specifies the 
requirements of the facility for food 
preparation and service for each 
resident.

Section 483.35(f) specifies the facility 
must provide each resident at least three 
meals daily, at regular times comparable 
to normal mealtimes in the community.

Comments and Responses

Comment: There were approximately 
40 comments addressing the dietary 
services requirements. The majority of 
these comments opposed staffing 
qualifications at § 483.25 (a)(1) and
(a)(2). Many of these commenters 
opposed the general personnel 
qualifications which allowed a dietitian 
to be qualified on the basis of education, 
training, or experience. They opposed 
this provision for the following reasons:

• Nonspecific requirements could 
lead to qualifying individuals without 
required preparation.

• There is a correlation within certain 
States between the levels of dietary 
deficiency among residents and the 
State’s dietitian qualifications 
requirements.

• Dietitians are educated in the fields 
of physiology and disease processes, 
thus they are able to make appropriate 
recommendations relative to diet to 
physicians as needed.

• A general definition of dietitian 
opens the way for health care providers 
to utilize individuals who may have 
marginally related educational 
background such as certification as 
dietary managers or dietary technicians 
with inadequate skills in identifying 
nutrition care problems and appropriate 
nutrition care intervention.

Response: We recognize that section 
4801(d) of OBRA ’90 provides, in part, 
that any regulation promulgated by the 
Secretary after OBRA '87 with respect to 
dietary services shall include 
requirements that are at least as 
stringent as the requirements in effect 
prior to the enactment of OBRA '87. We 
believe, however, that the new rules are 
at least as stringent as those in effect 
prior to OBRA ’87. In fact, the United 
States District Court for the District of 
Columbia specifically concluded that 
the standards appearing in the final rule 
are at least as stringent as those in 
existence prior to the enactment of 
OBRA ’87. See Gray Panthers Advocacy 
Committee, et ah v. Sullivan, Civil 
Action No. 89-0605-NHJ (D.D.C. Sept.
17,1990). Our objective in these rules is 
to focus on outcome as recommended by 
the IoM report. With the previous 
regulation, there was no assurance that 
each resident was receiving nutritious or 
quality meals. Under these rules, since 
high quality services are the standard, 
this weakness has been alleviated.

Accordingly, current regulations at 42 
CFR 405.1101 allow individuals other 
than a qualified dietitian to manage or 
direct the dietary services whereas the 
final rule at § 483.35(a) requires the 
facility to employ a qualified dietitian 
either full-time, part-time, or on a 
consultant basis. We have retained the 
language which permits an individual to 
qualify as a dietitian either through 
registration by the Commission on 
Dietetic Registration of the American 
Dietetic Association (ADA) or on the 
basis of education, training, or 
experience in identification of dietary 
needs, planning, and implementation of 
dietary programs because we believe 
that there are some individuals not 
registered by the ADA who are 
appropriate for employment as 
dietitians. However, the survey 
guidelines contain a list of the specific 
experience requirements that persons 
not registered by the ADA must meet, a 
number of which are specific to the 
needs of geriatric and physically 
impaired persons and to health care 
institutional settings. Additionally, the 
objective of the final rule is to require 
that the dietetic services assure that the 
meals meet the nutritional and special 
dietary needs of each resident and that 
services meet “professional standards of 
quality.” This is in keeping with the 
emphasis of the final rule which focuses 
on outcome, not process, thus avoiding 
undue reliance on staff qualifications. 
Also, we have added requirements to 
the regulation within the resident 
assessment section at § 483.20(b)(2)(v)
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to assure that dietary issues are 
considered.

Comment: A number of commenters 
noted that based upon the requirement 
at § 483.75(i)(2) (now § 483.75(g)), 
“professional staff must be licensed, 
certified, or registered in accordance 
with applicable State laws.” The general 
dietitian definition published in the 
Federal Register would not meet this 
requirement.

Response: The statement, “on the 
basis of education, training, or 
experience,” does not relieve the facility 
from adhering to State and local laws as 
stated at § 483.75(b) which requires, 
compliance with Federal, State and local 
laws, regulations and codes, and with 
accepted professional standards and 
principles that apply to professionals 
providing services in such a facility. If 
State licensure law requires higher 
personnel qualifications for dietitians 
than are established in this regulation, 
those qualifications.must be met.

Comment: Commenters recommended 
modifying § 483.35(a)(2) to create a new 
dietary position in the regulations. This 
individual would be a dietary service 
supervisor, who is:

• A dietitian as identified in § 483.35 
(a)(1) or (a)(2); or

• A dietitian technician registered or 
eligible for registration with the 
Commission on Dietetic Registration of 
the American Dietetic Association; or

• A certified dietary manager or one 
who is eligible with the Certifying Board 
for Dietary managers; or

• A graduate of a Dietary Managers 
Association approved dietary manager 
training program; or

• A graduate of a State approved 
course that provided 90 or more hours 
classroom instruction.

Response: In keeping with our 
emphasis on proper outcomes, we 
decided not to include specific 
qualifications for dietetic service 
supervisor where that individual is other 
than a dietitian. As noted below, 
however, we have strengthened the 
requirement for consultation where the 
dietetic service supervisor is not a 
dietitian.

Comment: Commenters recommended 
that we also define a qualified as one 
who has a baccalaureate degree with 
major studies in food and nutrition, 
dietetics, or food service management 
and has one year of supervisory 
experience in the dietetic services of a 
health care institution and participates 
annually in continuing dietetic 
education.

Response: We do not believe this 
definition for dietitian should be added 
since the current definition provides 
sufficient latitude for such individuals to

be employed as dietitians if they have 
sufficient experience.

Comment: Section 483.35(a)(1) 
requires that “if a dietitian is not 
employed full-time, the facility must 
designate a person to serve as the 
director of food service.” Several 
commenters opposed the deletion of the 
requirement that the director of food 
services be a qualified dietitian and, if 
not, receive frequent consultation from 
one so qualified. One commenter 
recommended the establishment of 
qualifications for the director of food 
service to be at a minimum of a 90-hour 
training course.

Response: Inasmuch as we have 
required every facility to retain a 
qualified dietitian on a part-time, full
time, or consultant basis, we do not 
believe it would impose an additional 
burden on the facility to require that 
when the facility designates an 
individual (who is not a qualified 
dietitian) to serve as director of food 
service he or she receives consultation 
from a qualified dietitian. Thus, we 
revised § 483.35(a)(1) to read: “If a 
qualified dietitian is not employed full
time, the facility must designate a 
person to serve as the director of food 
service who receives frequent 
consultation from a qualified dietitian.” 
We do not believe it is necessary to 
specify completion of a 90-hour training 
course or other specific requirements.

Comment: One commenter 
recommended we modify § 483.35(b) to 
state: “There should be sufficient 
dietary staff on duty for 12 hours per 
day.”

Response: The fundamental basis for 
having dietary staff on duty 12 hours per 
day was to prevent a facility from hiring 
dietary staff for only one eight-hour shift 
and compressing all three meals into 
that shift. We have chosen not to 
continue this requirement because 
dietary staff coverage over a 12-hour 
period does not necessarily equate with 
a meal span (from breakfast to dinner) 
of 12 hours. Because time is necessary 
for preparation and clean-up, 12-hour 
coverage by dietary staff could equate 
to a meal span (from breakfast to 
dinner) of substantially less than 12 
hours. Instead, we have relied on a 
standard at § 483.35(f) which limits the 
period of time between an evening meal 
and breakfast to 14 hours. Thus, a 10- 
hour meal span from breakfast to dinner 
is required. We believe this standard is 
consistent with the regulation’s 
emphasis on quality of care, rather than 
on the mere capacity to provide such 
care. By limiting the period of time 
between meals, a facility is required to 
provide meals at appropriate times 
throughout the day. Such a requirement

is in keeping with the objective of the 
final rule, which is to look at the care 
actually received by each resident, and 
thus to prevent any undue reliance on 
staff qualifications as an assurance that 
high quality care is in fact rendered to 
nursing home patients.

Comment: One commenter asked us to 
specify the number of choices that must 
be offered to residents in response to' the 
requirement that each resident receives 
and the facility provides substitutes 
offered of similar nutritive value to 
residents who refuse food served.

Response: We believe the 
commenter’s recommendation is unduly 
restrictive. We chose not to enumerate 
the number of choices the facility should 
provide but expect that a reasonable 
effort should be made to accommodate 
the residents.

Comment: One commenter suggested 
that we substitute at § 483.35(f)(3)
“snack will be available” in lieu of \  
“must offer” in the requirement that 
provides that “the facility must offer ' 
snacks at bedtime daily." Another 
recommended adding at the end of the 
statement, "unless medically 
contraindicated.”

Response: The availability of snacks 
is not sufficient since the condition of 
the residents may not allow them to 
obtain the snacks. However, offering the 
snacks provides an opportunity for the 
residents to exercise choice by 
accepting or declining them. The 
resident’s plan of care would provide 
the necessary constraints, thus adding 
“unless medically contraindicated” 
would be unnecessary. Because we 
want to assure that care planners 
recognize the need to deal with these 
issues, we have added a sentence to 
§ 483.20(d)(1) that makes this point.

Comment: Section 483.35(f)(2) 
provides that there must be no more 
than 14 hours between a substantial 
evening meal and breakfast the 
following day except as provided in 
§ 483.35(f)(4) that specifies: When a 
nourishing snack is provided at bedtime, 
up to 16 hours may elapse between a 
substantial evening meal and breakfast 
the following day if a resident group 
agrees to this meal span. A commenter 
opposed allowing the 16 hour time span.

Response: We did not accept this 
comment because the regulation only 
allows a 16 hour time span when a 
nourishing snack is served and when the 
resident group agrees. Thus, the 
flexibility here is only at the discretion 
of the residents.
Summary of Changes to § 483.35

As a result of our evaluation of 
comments we are adding a requirement
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to § 483.35(a)(1). We now require if a 
qualified dietitian is not employed full 
time the person designated to serve as 
director of food service must receive 
frequently scheduled consultation from 
a qualified dietitian.
Section 483.4 Physician Services

Summary of Provisions
Section 483.40 specifies that a 

physician must personally approve in 
writing a recommendation that an 
individual be admitted to a facility, and 
that each resident must remain under 
the care of a physician, and if possible, 
designate a personal physician.

Section 483.40(a) specifies that the 
facility must ensure medical supervision 
of each resident by a physician.

Section 483.40(b) specifies that the 
physician must review the resident’s 
total program of care at each visit; write, 
sign and date progress notes; and sign 
all orders.

Section 483.40(c) specifies that the 
physician must see the resident at least 
every 30 days for the first 90 days after 
admission and at least once every 60 
days thereafter.

Section 483.40(e) specifies when a 
physician may delegate tasks to a 
physician assistant, clinical nurse 
specialist, or nurse practitioner.

Comments and Responses
Comment We received a number of 

general comments regarding the 
physician services portion of the 
regulations. Some indicated that the 
regulations appear to restrict the 
physician’s professional judgment, 
resulting in a general decrease in 
physician control of the resident’s 
medical regimen. Another suggested that 
HCFA convene an emergency 
conference with providers, consumers, 
and leading specialists in geriatrics on 
ways to increase the quantity and 
quality of physician involvement in 
nursing homes. Others asserted that the 
nursing facility should not be held 
accountable for lack of compliance with 
the regulations by the physician, over 
whom the facility has no control. One 
commenter suggested that the 
introductory statement, which requires 
that a physician “personally approve” 
an admission recommendation, be 
clarified to indicate that this merely 
requires the physician’s written 
approval, not the physician's physical 
presence at the time the individual is 
admitted.

Response: The commenters who felt 
that the regulations diminish physician 
control of the resident’s medical regimen 
did not offer any specific examples to 
support their contention. Such a result

was not the intent of the physician 
services requirements, and we do not 
believe that the regulations will have 
this effect in practice. Regarding the 
suggestion for an emergency conference 
on physician services in nursing homes, 
we appreciate the need to encourage the 
increased involvement of physicians in 
this setting, an aim which was reflected 
in the Institute of Medicine report on 
nursing home regulation. With this in 
mind, we have attempted, where 
possible, to develop requirements that 
would facilitate physician involvement 
by being less burdensome (e.g., allowing 
a variance of several days in the 
required visit schedule) and more 
flexible (e.g., permitting increased 
delegation of tasks to physician 
extenders) than the requirements that 
they replaced. While convening such a 
conference may prove useful after the 
regulations have been fully 
implemented, we believe that there 
should first be time to assess the impact 
of these new requirements on physician 
activity in the nursing home setting.
With regard to the issue of holding the 
facility accountable for the compliance 
of the physician, we reiterate the point 
made in the preamble to the February 2 
final rule (54 FR 5340): the nature of the 
current survey and certification process 
is such that our enforcement mechanism 
is primarily through the facility itself 
rather than through the individual 
practitioners that serve the facility’s 
residents. We would welcome 
suggestions on ways to ensure greater 
direct accountability by individual 
practitioners, consistent with the need 
to encourage greater involvement by 
physicians in the nursing home setting. 
Finally, we are accepting the comment 
which requested that the introductory 
statement be clarified, and are revising 
the statement to require that the 
physician “personally approve in 
writing” a recommendation to admit an 
individual.

Comment: One commenter expressed 
general support for the provision in 
§ 483.40(a) that the facility ensure 
medical supervision of every resident. 
Two others asked that we restore the 
previous SNF requirement for a medical 
evaluation/physicial examination within 
48 hours of admission, unless performed 
no more than 5 days prior to admission.

Response; We believe that the 
requirement in the regulations {§ 483.20) 
for a comprehensive resident 
assessment will subsume the function of 
the previous SNF requirement, i.e., the 
compilation of relevant information on 
the residents medical status within a 
relatively short time after admission 
occurs.

Comment One commenter agreed 
with the provisions of § 483.40(b) 
regarding physician visits as proposed. 
Two commenters interpreted the 
provision as requiring the physician 
himself or herself to review the care 
plan, write progress notes, and sign 
orders at each visit, which would 
conflict with regulations at § 483.40
(c)(4) and (e)(2) by not allowing a 
physician extender to perform these 
functions under delegation from the 
physician. Another commenter 
suggested that the regulations add a 
requirement for the facility to provide 
adequate, comfortable, and private 
space for examinations and treatment. 
One commenter suggested that 
§ 483.40(b)(3) be revised to require the 
physician to date as well as sign all 
orders, and another indicated that the 
regulations should require a mandatory 
reassessment any time a physician 
orders a physical or chemical restraint.

Response: The commenters who 
believe that this provision precludes the 
physician from delegating these 
functions misunderstand the provision 
at § 483.40(e)(2). In prohibiting the 
delegation of any tasks which the 
regulations specify must be performed 
personally, § 483.40(e)(2) refers only to 
those provisions in the regulations text 
that actually use the word “personally.” 
Since the text of § 483.40(b) does not say 
that the physician must “personally” 
review care plans, write progress notes, 
or sign orders, these functions can be 
delegated under § 483.40(e). As for the 
need to provide adequate and private 
space for examinations and treatment, 
the regulations already address this. 
Section 483.10(e)(1) requires personal 
privacy in several areas, including 
medical treatment, and § 483.70(c)(1) 
requires the facility to have sufficient 
space to provide residents with needed 
health services. We are accepting the 
suggestion to revise § 483.40(b)(3) to 
require that the physician sign and date 
all orders. With regard to mandatory 
reassessment of orders for physical and 
chemical restraints, we are currently 
developing a separate proposed rule that 
will consider this issue.

Comment One commenter was not 
sure whether § 483.40(c) concerning 
frequency of physician visits requires 
the physician to make an actual face-to- 
face visit to the resident or merely 
review the resident’s chart on site; 
however, another commenter correctly 
interpreted the wording that the resident 
“must be seen" by the physician as 
requiring an actual, face-to-face visit, 
and expressed support for this 
requirement. One commenter suggested 
the regulation should specify that a
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resident must be seen by the physician 
at the time of admission.

Response: As indicated in the 
preamble to the February 2,1989 final 
rule (54 FR 5341), the wording of the 
regulation, which states that the resident 
"must be seen" by the physician, 
requires an actual, face-to-face contact. 
However, we are not requiring that the 
resident be seen by the physician at the 
time of admission since the decision to 
admit an individual to a nursing facility 
(whether from a hospital or from the 
individual’s own residence) generally 
involves physician contact during the 
period immediately preceding the 
admission. Further, we would note that 
the resident assessment requirement at 
§ 483.20(a) does require the facility to 
have, at the time of admission, physician 
orders for the resident’s immediate care.

Comment: Several commenters 
expressed support for the added 
flexibility introduced by allowing the 10- 
day variance in the required physician 
visit schedule (although some expressed 
a continued preference for wording the 
schedule in terms of months rather than 
days). Two commenters suggested that 
the maximum allowable variance should 
be reduced from 10 to 5 days. One 
commenter objected to allowing the 
variance in NFs, where 90-day visit 
intervals apply.

Response: We believe that the 
variance provides needed flexibility in 
implementing the required physician 
visit schedule, and that it is appropriate 
in the NF setting as well as in SNFs. We 
also believe that it would be less 
feasible, in attempting to provide this 
flexibility, to word the visit schedule 
requirement in terms of months rather 
than days. For example, requiring a visit 
“every 2 months” rather than "every 60 
days” could result in significantly more 
than 60 days elapsing between visits. In 
choosing 10 days as the maximum length 
of the variance, we modeled this 
provision after section 1903(g)(6)(C) of 
the Act, which allows a similar 10-day 
variance for the completion of required 
physician certifications and 
recertifications.

Comment: Several commenters 
supported the provision allowing 
alternate visits to be delegated to 
physician extenders (PEs), while one 
commenter opposed it. One commenter 
indicated that PEs should be allowed to 
perform this function independently of 
the physician, while another expressed 
concern that there should be adequate 
physician supervision of any delegated 
tasks.

Response: As indicated at 54 FR 5342 
of the preamble to the February 2,1989 
final rule, we believe that to the extent 
possible* the regulations should allow

for the effective utilization of PEs in the 
nursing home setting. However, we also 
believe that the physician continues to 
exercise supervision in this area, in 
keeping with the statutory requirement 
(at section 1819(b)(6)(A) of the Act) for 
the medical care of every SNF resident 
to be provided under the supervision of 
a physician. Therefore, we are leaving 
this provision unchanged for SNFs. 
However, we are revising the provisions 
that govern the delegation of physician 
tasks in NFs, to reflect the recent 
amendment of section 1919(b)(6)(A) of 
the Act, as discussed below.

Comment: Some commenters 
indicated that requiring physician visits 
every 90 days in NFs is too frequent, and 
will increase the burden on rural 
physicians. Another indicated that 90- 
day intervals are too infrequent, and 
recommended restoring the previous 60- 
day requirement, with an exception 
when the physician documents that this 
frequency is not necessary. Another 
commenter supported the 90-day visit 
interval. Two commenters suggested 
that, in keeping with the OBRA ’87 
emphasis on uniform requirements for 
Medicare and Medicaid facilities, the 
physician visit schedule should be made 
the same for SNFs and for ICFs/NFs; 
they noted that under the final rule, the 
visit schedules for SNFs and for ICFs/  
NFs diverge after the first 90 days. Two 
other commenters suggested that the 
frequency of the visit schedule be based 
on the status of the resident (e.g., SNF- 
level vs. ICF-level) rather than that of 
the facility. Another indicated that the 
regulations should require a physician to 
visit more frequently than the prescribed 
intervals when a resident’s condition 
warrants it.

Response: We note that under OBRA 
’87, the distinction between SNFs and 
ICFs under the Medicaid program cease, 
effective October 1,1990, and all such 
facilities will be categorized as NFs. 
Therefore, we do not believe that 
distinctions between the SNF- and ICF- 
level status of residents should serve as 
the basis for determining the applicable 
physician visit schedule. Further, we 
believe that the creation of a single 
facility category under Medicaid, which 
will include many facilities that have 
been participating in the Medicaid 
program as SNFs, supports the view of 
the commenters who advocate a 
uniform-physician visit schedule for 
both Medicare SNFs and Medicaid NFs. 
We believe that this change, plus the 
generally increasing acuity of nursing 
home residents, argues in favor of using 
the more stringent SNF visit schedule 
uniformly in Medicaid NFs as well as 
Medicare SNFs, and we are revising 
§ 483.40(c) of the regulations to

accomplish this. With regard to 
requiring a physician to visit more 
frequently when a resident’s condition 
warrants it, we note that the regulations 
require that residents be seen by a 
physician “at least” at the prescribed 
intervals. The intent of this wording is 
that the physician should make visits in 
excess of the prescribed minimum when 
warranted by the resident’s medical 
needs, and we would expect that 
surveyors will ascertain whether such 
additional visits are, in fact, made when 
these circumstances apply.

Comment: Two commenters 
expressed general support for the idea 
of allowing physician delegation of 
tasks to PEs, while one opposed it. 
Several commenters urged the addition 
of clinical nurse specialists (CNSs) to 
the categories of personnel to whom 
tasks can be delegated, citing section 
4218 of OBRA ‘87, which allows CNSs to 
perform the required certifications and 
recertifications for Medicaid nursing 
home patients. One commenter, though 
supporting the general idea of physician 
delegation of tasks to PEs, opposed the 
provision in the regulations which 
would permit a facility to set its own 
policy on delegation that is more 
restrictive than Federal or State policies.

Response: With regard to SNFs, we 
are revising § 483.40(c) and (e) to extend 
the applicability of the physician 
delegation provision to individuals who 
are licensed by the State as CNSs, 
subject to the same requirements that 
apply to the other categories of 
personnel included in this provision. We 
are leaving unchanged the provision 
allowing a facility to set its own policies 
regarding physician delegation. We 
believe it is appropriate to allow the 
facility some measure of discretion in 
this area. We would also note that this 
provision appeared verbatim in the 
proposed rule that was published on 
October 16,1987, and no objections to it 
were expressed in the large volume of 
comments that we received on that 
proposed rule.

The requirements for physician 
services in NFs are affected by a recent 
amendment to section 1919(b)(6)(A) of 
the Act, which serves as the statutory 
basis for these requirements. Prior to its 
amendment, this section of the Act was 
identical to section 1819(b)(6)(A) (for 
SNFs) in requiring that each resident’s 
care be provided under the supervision 
of a physician. However, section 4801(d) 
of OBRA ‘90 has created an alternative 
to physician supervision in NFs, by 
giving States the option of permitting 
supervision by "* * * a nurse 
practitioner, clinical nurse specialist, or 
physician assistant who is not an
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employee of the facility but who is 
working in collaboration with a 
physician * * This means that the 
statutory requirement for physician 
supervision in NFs, as well as the full 
range of regulatory requirements on 
physician services in NFs that flows 
from this statutory requirement, can 
now be satisfied when performed by the 
types of physician extenders specified in 
the law, if a State so elects. Therefore, 
we are adding a new paragraph- (f) 
“Performance of physician tasks in 
NFs,” to this section to indicate that, at 
State discretion, any physician 
requirement in a NF (including tasks 
which the regulations specify must be 
performed personally by the physician, 
such as physician visits and admission 
recommendations) may also be satisfied 
when performed by the types of 
physician extenders specified in the law, 
working in collaboration with a 
physician. (In this context, we intend to 
use the definition of “collaboration” 
contained in section 1861 (a a) (4) of the 
Act, which will be implemented in a 
separate set of regulations. When those 
regulations are published, we will insert 
a cross-reference to them in § 483.40(f).)

In view of our broad objective of 
making requirements for SNFs and NFs 
as similar as possible, it may be asked 
whether these new provisions should be 
extended to SNFs as well as NFs. 
Congress, however, in amending the NF 
provision at section 1919(b)(6)(A) of the 
Act, declined to make a similar 
amendment to the corresponding SNF 
provision at section 1819(b)(6)(A), thus 
leaving unchanged the existing 
requirement for physician supervision in 
SNFs. Therefore, we are leaving intact 
the existing provisions on physician 
delegation of tasks contained in 
paragraph (e) of this section, but we are 
revising that paragraph to clarify that it 
now applies only to Medicare SNFs.
This means that the extent to which 
physician services are delegated to 
physician extenders in SNFs will 
continue to be determined by the 
provisions of § 483.40(e), while the 
extent to which these services are 
performed by physician extenders in 
NFs will be determined by the 
individual States under new § 483.40(f).

Summary of Changes to § 483.40

As a result of our evaluation of 
comments, we are making the following 
changes in addition to minor technical 
or editorial versions:

• In the introductory material in 
§ 483.40, we clarify that the physician’s 
approval of a recommendation to admit 
a person must be in writing.

• In § 483.40(b)(3), we add the 
requirement that the physician must 
date all orders.

• In § 483.40(c), we eliminate the 
frequency of visit interval applicable to 
Medicaid NFs and apply the 
requirements, formerly applicable to 
SNF residents, to all long term care 
facilities.

• In § 483.40 (c) and (e), we add 
clinical nurse specialist as an individual 
to whom a physician may delegate 
tasks. We also clarify that paragraph (e) 
applies only to physician services in 
SNFs.

• In § 483.40(f), we are adding a 
provision which deals with performance 
of physician services in NFs.

Section 483.45 Specialized 
Rehabilitative Services

Summary of Provisions
Section 483.45 specifies that facilities 

that provide rehabilitative services must 
either furnish them directly or arrange to 
obtain them from a provider of 
rehabilitative services. The rule 
indicates in the introductory statement 
that a facility must provide 
rehabilitative services to every resident 
it admits and includes examples of 
rehabilitative services. Section 483.45 
also includes requirements dealing with 
provision of services and qualifications.

Comments and Responses
Comment: Many commenters objected 

to requiring that facilities provide 
rehabilitative services to all residents 
and recommended that these services be 
provided only to patients who need 
them.

Response: We agree that these 
services should be provided only to 
patients who need them, and we 
indicated in § 483.45(a) of the February 2 
rule that these services are to be 
provided when they are required in a 
resident's comprehensive plan of care. 
To remove ambiguity, we have removed 
the introductory statement that 
appeared to conflict with § 483.45(a) and 
incorporated the examples into 
§ 483.45(a).

Comment: A number of commenters 
suggested that the section on specialized 
rehabilitative services be expanded to 
include mental health services. Some of 
them suggested that the term 
“psychiatric rehabilitation” be used in 
this section to describe the services to 
be provided.

Response: We agree with the 
commenters that these services are 
required under sections 1819(b)(4) and 
1919(b)(4) of the law and, in the 
February 2 rule we included them under 
the quality of care section. We also

agree that the specialized rehabilitative 
services section shouldTje revised to 
reflect these services. The OBRA ’90 
amendments to these sections confirm 
our view. Therefore, we have added the 
words rehabilitative services for mental 
illness and mental retardation to the list 
of services in this section.

Comment A few commenters stated 
that HCFA should only require 
specialized rehabilitative services to the 
extent that the services are otherwise 
covered in the State plan.

Response: Specialized rehabilitative 
services are considered a nursing 
facility service and, thus, are included 
within the scope of facility services. 
They must be provided to facility 
patients who need them even when the 
services are not specifically enumerated 
in the State plan. That is, such services 
are covered NF services and eligible for 
Federal Financial Participation when 
provided to Medicaid residents of an 
NF. Therefore, no change has been made 
in response to these comments.

Comment: A few commenters asked 
that we clarify whether a fee can be 
charged for rehabilitative services in 
order to insure adequate reimbursement 
to the facility.

Response: No fee can be charged to a 
Medicaid recipient for specialized 
rehabilitative services because they are 
covered facility services.

Comment: Two commenters indicated 
that HCFA should require that 
rehabilitative services be provided to 
every patient.

Response: We do not believe that 
these services should be provided to any 
patient who does not need them, and we 
believe the deletion of the introductory 
statement referred to earlier clarified the 
rule to reflect this policy.

Comment One commenter stated that 
HCFA should not require that every 
facility provide specialized 
rehabilitative services.

Response: A facility does not have to 
provide rehabilitative services if it does 
not have residents who require these 
services. If a resident develops a need 
for these services after admission, the 
facility must either arrange to provide 
the services, or, where appropriate, 
arrange to transfer the patient to a 
facility that can provide the services.

Comment One commenter suggested 
that we include a reference to the 
transfer requirements under § 483.12 for 
facilities that are unable to meet a 
resident’s rehabilitative service needs.

Response: This is the appropriate 
reference for facilities that must transfer 
patients to obtain needed services. We 
have not added a cross-reference in this 
section because we do not believe that it
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is necessary; facilities should have an 
awareness of the transfer requirements 
which may need to be met in a number 
of situations.

Comment: One commenter suggested 
that we add respiratory care as an 
example of rehabilitative services, an 
another suggested that we add 
audiology as an example.

Response: We have not added these 
examples because we believe that the 
examples already included are 
sufficient; this group of examples is not 
intended to be an inclusive list of 
services.

Comment: One commenter suggested 
that we delete the term “specialized" 
since it seems unnecessary.

Response: We have not deleted this 
term. It serves to differentiate these 
services from general rehabilitative 
services provided by nurses.

Comment: One commenter suggested 
that we require under § 483.45(b) that 
qualified personnel be certified or 
licensed.

Response: All professional staff must 
be licensed, certified, or registered in 
accordance with applicable State laws 
as required under § 483.75(g)(2).

Comment: One commenter requested 
that we link rehabilitative services to 
the multidisciplinary assessment and 
the quality of care and quality of life 
requirements. This commenter also 
suggested that we require adequate staff 
to support professional rehabilitative 
service providers. Finally, it was 
suggested we retain our current 
requirements for a safe and adequate 
space to provide these services.

Response: All services are to be 
considered in the quality of care and 
quality of life requirements; we do not 
believe it is necessary to cross refer 
every service to these requirements. We 
have not added specific requirements 
relating to space because we believe 
that the requirement at § 483.70(c)(1) 
already requires sufficient space for 
health services. As for support 
personnel we believe that under an 
outcome approach to regulation it is 
preferable to allow facilities maximum 
flexibility in these matters.

Comment: Two commenters requested 
that we reinstate previous requirements 
relating to progress notes and personnel 
qualifications.

Response: We do not believe that 
requirements concerning progress notes 
are appropriate in an outcome-oriented 
regulation. The personnel qualifications 
requirements are now in § 483.75(g)(2).
Summary of Changes to § 483.45

As a result of our evaluation of 
comments we are making the following 
changes:

• We are deleting the introductory 
material of § 483.45 and adding 
corresponding material to paragraph (a). 
We also list rehabilitative services for 
mental illness and mental retardation in 
the list of examples of specialized 
services.
Section 483.55 Dental Services 

Summary of Provision
Section 483.55 requires that facilities 

assist residents in obtaining routine and 
emergency dental care, and ensure that 
a dentist is available, and if necessary, 
assist residents in making appointments 
and in arranging for transportation to 
and from the dentist’s office.

We received comments expressing a 
variety of concerns about the provisions 
of the final regulations contained in 
§ 483.55 (a), advisory dentist, and (b), 
outside services. These paragraphs were 
to be in effect only during the period 
prior to October 1,1990. Since Congress 
has now imposed a moratorium on 
implementing any portion of the final 
regulations prior to October 1,1990, the 
concerns expressed about these 
provisions have been rendered moot, "  
and we are deleting § 483.55 (a) and (b) 
from the regulations. We also received 
comments regarding the possible 
prospective application, as of October 1, 
1990, of individual provisions contained 
in these two sections, as discussed 
below.

Section 483.55(c) (redesignated to 
§ 483.55(a) in this final rule) specifies 
that an SNF must provide or obtain from 
an outside resource routine and 
emergency service to meet the needs of 
each resident, and may charge an 
additional amount for the services.

Section 483.55(d) (redesignated to 
§ 483.55(b) in this final rule) specifies 
that an NF must provide or obtain from 
an outside resource, routine dental 
services (to the extent covered under the 
State plan) and emergency dental 
services for each resident.

Comments and Responses
Comment: Several commenters asked 

why the requirement for an advisory 
dentist (in regulations at § 405.1129(a) 
only through September 30,1990) is 
discontinued and suggested retaining 
the requirement beyond that date.

Response: The elimination of the 
advisory dentist requirement, effective 
October 1,1990, is part of the dental 
services regulations overall shift in 
emphasis effective on that date. Prior to 
October 1,1990, under the SNF 
regulations a facility must assist its 
residents in obtaining dental services on 
their own; thus, making it necessary to 
specify the involvement of an advisory

dentist in order to ensure that facility 
staff receive appropriate advice and 
consultation on dental issues. Effective 
October 1,1990, however, facilities are 
directly responsible for the dental care 
needs of their residents, as specified in 
OBRA ’87. (In addition, § 483.20(b)(2)(ix) 
specifies a resident’s dental condition as 
one of the required elements of the 
comprehensive resident assessment.) 
Effective October 1,1990, when the 
facility assumes direct responsibility for 
the dental care needs of its residents, it 
is responsible as well for seeing that 
such services are furnished in 
accordance with accepted professional 
standards and principles (see 
§ 483.75(b)). Therefore, we believe that a 
separate, prescriptive requirement for 
obtaining professional consultation and 
advice on dental matters is no longer 
necessary after October 1,1990.

Comment: Some commenters noted 
that the provisions of § 483.55(b) (1) 
through (4) state that they are in effect 
only after October 1,1990. They inquired 
whether these service requirements and 
those listed in § 405.1129(b) of the SNF 
regulations (assistance with arranging 
appointments and transportation), 
which also are not in effect as of 
October 1,1990, will be required after 
October 1,1990.

Response: Based on the original 
effective date of October 1,1989, 
contained in the February 2,1989 rules, 
these requirements were intended to 
clarify what service requirements apply 
during the interval October 1,1989 to 
October 1,1990. We did not intend to 
discontinue the requirements concerning 
assistance in making appointments, 
arranging for transportation and 
referring patients with lost or damaged 
dentures. These requirements were 
intended to remain in effect after 
October 1,1990, and we are revising the 
dental services regulations that become 
effective on October 1,1990, to include 
an explicit reference to them.

Comment One commenter expressed 
support for the introductory statement’s 
requirement that the facility assist 
residents in obtaining routine and 24- 
hour emergency dental care. Several 
commenters noted that the wording of 
§ 483.55(c)(2), which permits SNFs to 
charge an additional amount only for 
emergency dental services, does not 
appear consistent with the text at the 
end of section 1819(b)(4)(A) of the Act, 
which refers to routine as well as 
emergency dental services. Others 
suggested that the wording should be 
made more similar to that of the law by 
stating that the SNF “is not required to 
provide or arrange for’’ these services 
without additional charge.
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Response: We agree with the 
commenter that the wording is not 
consistent with the corresponding 
portion of section 1819 of the Act, and 
we are revising it to conform to that 
provision. Due to removal of outdated 
material, the change appears at new 
§ 483.55(a)(2).

Comment: Some commenters 
expressed concern with § 483.55(d)(1) 
(redesignated to § 483.55(b)(1) in this 
final rule) which requires Medicaid NFs, 
effective October 1,1990, to furnish 
routine dental services, but only to the 
extent that such services are covered 
under the Medicaid State plan. Several 
commenters requested clarification 
regarding the facility’s financial 
responsibility for dental services 
generally, and specifically with regard 
to routine dental services that are not 
covered in the State plan. Another 
commenter suggested that the 
regulations be revised to include the 
qualification contained in the law, that 
services are only required to the extent 
that they are needed to fulfill the 
resident’s plan of care.

Response: We believe that section 
1919(b)(4) A)(vi) of the Act clearly 
specifies that NFs are responsible for 
providing or arranging for routine dental 
services only to the extent that such 
services are covered under the Medicaid 
State plan, and that the wording of the 
new § 483.55(b) reflects this. Similarly, 
the wording of the new § 483.55(a), as 
we are revising it, will make clear that 
Medicare SNFs will be allowed to 
impose an additional charge for 
furnishing routine and emergency dental 
services. With regard to the comment on 
the plan of care, we agree that sections 
1819(b)(4)(A)(vi) and 1919(b)(4)(A)(vi) of 
the Act make the facility responsible for 
providing dental services only to the 
extent that they are needed to fulfill the 
resident’s plan of care. However, as 
described in sections 1819(b)(2) and 
1919(b)(2), the objective of the plan of 
care is to “attain or maintain the highest 
practicable physical, mental, and 
psychosocial well-being of each resident 
* * *” Further, the operative wording in 
the dental services clause in the law 
itself refers to the provision of dental 
services "to meet the needs of each 
resident”, which we believe is 
consistent with the stated objective of 
the plan of care. Consistent with the 
statute, this wording is already reflected 
in the regulations describing dental 
services requirements for NFs, and we 
are adding it to the regulations for SNFs.
Summary of Changes to § 483.55

We are deleting material that is out- 
of-date and pertains to services prior to 
October 1,1990. This required editorial

revisions and redesignation of 
paragraphs.

As a result of our evaluation of 
comments we are making the following 
changes:

• In § 483.55(a)(2) (redesignated from 
§ 483.55(c)(2)), we are conforming the 
requirement concerning allowable 
charges to the patient for dental services 
to the wording in section 1819(b)(4)(A) 
of the Act.

• We are revising § 483.55(a)(3),
(a)(4), and (b) to reflect changes made as 
a result of OBRA ’87 provisions.
Section 483.60 Pharmacy Services

Summary of Provisions
Section 483.60 requires a facility to 

provide routine and emergency drugs 
and biologicals to its residents.

Section 483.60(a) concerning methods 
and procedures and § 483.60(c) 
concerning pharmaceutical services 
committee are deleted since they were 
only intended to be in effect until 
October 1,1990. Section 483.60(b) has 
been redesignated as § 483.60(a), and 
paragraphs (d) through (g) have been 
redesignated as (b) through (e), 
respectively.

Section 483.60(e), redesignated as 
§ 483.60(c) requires a pharmacist to 
conduct a monthly drug regimen review 
and report any irregularities to the 
attending physician and director of 
nursing.

Section 483.60(f), redesignated as 
§ 483.60(d), requires the facility to label 
drugs and biologicals in accordance 
with accepted professional principles.

Comments and Responses
Comment: Eight commenters were 

concerned about a requirement of the 
pharmacist-conducted drug regimen 
review. It stated that reports must be 
sent to the attending physician or the 
director of nursing or both. Commenters 
objected, saying that all reports should 
go to both.

Response: Commenters have 
convinced us that what is important to 
the physician is always important to the 
director of nursing and vice-versa. 
Therefore, we have modified the 
regulation to require that drug regimen 
review reports go to both the attending 
physician and the director of nursing.

Comment: Five commenters were 
concerned because this requirement 
stated that facilities are responsible for 
labeling drugs. The commenters thought 
that the regulations should state that the 
pharmacies are responsible for this task.

Response: Ultimately, a facility is 
responsible for the quality and 
timeliness of all the services received by 
its residents (see § 483.75(h)), but the

commenters are correct that it is also a 
pharmacy responsibility to label drug 
containers accurately. We have 
therefore modified redesignated 
§ 483.60(d) to state, “Drugs and 
biologicals used in a facility must be 
labeled in accordance with currently 
accepted professional principles.” This 
will impose currently accepted labeling 
requirements on facilities even though 
the pharmacies will be immediately 
responsible for accomplishing the task.

Comment: Six commenters expressed 
concern about the requirement that all 
drug labels contain an expiration date. 
Their concern stems from the fact that at 
least one State Board of Pharmacy does 
not require expiration dates on drug 
labels if it is anticipated that a drug will 
be consumed within a short period of 
time (e.g., 7 days).

Response: Formerly, the regulations 
required expiration dates “when 
applicable”. We deleted “when 
applicable” from the February 2 final 
rule because the vast majority of drugs 
approved by the Food and Drug 
Administration must have expiration 
dates on the manufacturer’s container 
(see 21 CFR 211.137). We do not wish to 
supersede State Law in matters of drug 
labeling. Therefore, we are adding to 
redesignated § 483.60(d) the term “when 
applicable”, which will mean that 
expiration dates must be on the labels of 
drugs used in long-term care facilities 
unless State law stipulates otherwise.

Summary of Changes to § 483.60

We are deleting material that is out- 
of-date and pertains to services prior to 
October 1,1990.

As a result of our evaluation of 
comments we are making the following 
changes:

• In redesignated § 483.60(c) we add 
the requirement that drug regimen 
review reports go to both the attending 
physician and the director of nursing.

• We are clarifying redesignated 
§ 483.60(d) to state, “Drugs and 
biologicals used in a facility must be 
labeled in accordance with currently 
accepted professional principles.” We 
are also adding to § 483.60(d) the term 
“when applicable”.

Section 483.65 Infection Control

Summary of Provisions to § 483.65

Section 483.65 requires that the 
facility provide a sanitary environment.

Section 483.65(a) requires a facility to 
establish an infection control program, 
under which it investigates, controls, 
and prevents infections, decides on 
isolation procedures, and maintains a
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record of incidents and corrective 
actions related to infections.

Comments and Responses
Comment: A number of commenters 

suggested that the requirement that the 
facility have an infection control 
program that prevents infections is 
unreasonable since total prevention of 
infections is not possible in all 
circumstances.

Response: We have not accepted 
these comments. The word “prevents” 
does not absolutely mean that residents 
will never experience infections. We 
therefore feel that a change in the 
wording would not change the intent or 
enforceability of the regulation.
Summary of Changes to § 483.65

Except for minor editorial revisions, 
the rule is unchanged.

Section 483.70 Physical Environment

Summary of Provisions
Section 483.70 requires that the 

facility must be constructed, equipped 
and maintained to protect the health 
and ensure the safety of residents, 
personnel and the public.

Section 483.70(d) requires that 
resident rooms must be designed and 
equipped for adequate nursing care, 
comfort, and privacy of residents.
Comments and Responses

Comment: Several commenters felt 
that the requirement at § 483.70(d)(l)(v) 
for facilities certified after August 1,
1989 to have “ceiling suspended curtains 
which extend around the bed to provide 
total visual privacy in combination with 
adjacent walls and curtains” should be 
waived in private rooms where full 
visual privacy may be assured by 
closing the door.

Response: We have accepted these 
comments and have changed the final 
rule to state an exception for private 
rooms. We also change the certification 
date to March 31,1991, since our 
intention was that this provision apply 
to facilities certified when these 
regulations are effective.

Comment: The requirement at 
§ 483.70(d)(3)(i) allows the survey 
agency to permit variations in 
requirements relating to the number of 
residents in the room and the size of the 
rooms when the facility demonstrates 
that the variations are required by the 
special needs of the residents and will 
not adversely affect their health and 
safety. The commenter stated the 
wording of this requirement is more 
stringent than that which was 
previously stated at 42 CFR 405.1134(e).

Response: It was not our intent to 
make this requirement more stringent

than what was previously written. Thus, 
we are revising this requirement to 
reflect the previous wording of the 
regulation to state: ‘That such 
variations are in accordance with the 
special needs of the residents * * *“

Summary of Changes to § 483.70
We are making minor editorial 

changes, cross reference conforming 
changes, and deleting outdated material.

• In § 483.70(d)(l)(iii) we are 
clarifying the language to reflect the Life 
Safety Code requirement that specifies a 
resident’s room must have direct access 
to a corridor that leads to an exit from 
the building.

• In § 483.70(d)(l)(v) we have added 
an exception for private rooms.

• In § 483.70(d)(3)(i) we are revising 
the requirement to reflect previous 
wording of the regulations that permits 
variations in accordance with the 
special needs of the residents.

Section 483.75 Administration

Summary of Provisions
Section 483.75 specifies the 22 

requirements required by the Act that a 
facility must follow to attain or maintain 
the highest practicable physical, mental, 
and psychosocial well-being of each 
resident.

Section 483.75(e) (redesignated to 
§ 483.75(d) in this final rule) specifies 
that a facility must have a governing 
body or designated person functioning 
as a governing body that is legally 
responsible for establishing, 
implementing and making available to 
residents and the public written policies 
regarding management and operation of 
the facility.

Section 483.75(g) (redesignated to 
§ 483.75(e) in this final rule) specifies 
certain requirements for the training and 
competency evaluation of nurse aides.

Section 483.75(1) (redesignated to 
§ 483.75(j) in this final rule) specifies 
that SNFs must provide or obtain 
clinical laboratory services to meet the 
needs of their residents.

Section 483.75(m) (redesignated to 
§ 483.75(k) in this final rule) specifies 
that a facility must provide or obtain 
radiology and other diagnostic services 
to meet the needs of the residents.

Section 483.75(n) (redesignated to 
§ 483.75(1) in this final rule) specifies 
that the facility maintain clinical records 
on each resident with accepted 
professional standards and practices.

Section 483.75(d) (redesignated to 
| 483.75(m) in this final rule) specifies 
that the facility must have detailed 
written plans and procedures to meet all 
potential emergencies and train 
employees in emergency procedures.

Section 483.75(p) (redesignated to 
§ 483.75(n) in this final rule) specifies 
transfer agreement requirements.

Section 483.75(r) (redesignated to 
§ 483.75(c) in this final rule) specifies 
that a facility must maintain a quality 
assessment and assurance committee, 
composition of the committee, and 
committee responsibility.

Comments and Responses
Comments: Section 483.75(e)(2)(i) 

(redesignated to § 483.75(d)(2)(i) in this 
final rule) provides that the governing 
body appoints the administrator who is 
licensed by the State. Commenters from 
hospital-based skilled nursing facilities 
(SNFs) objected to this requirement 
since hospital administrators of such 
units traditionally have not been 
required to obtain additional licensure 
as nursing home administrators, and this 
provision would have had that effect.

Response: With regard to 
administrator of hospital-based SNFs, 
we do not intend in this requirement to 
impose a more stringent standard for 
licensure than existed previously. We 
note that section 1908 of the Act 
contains a longstanding requirement for 
licensure of every nursing home 
administrator in a manner provided for 
by each State. The regulations (42 CFR 
431.700ff.) issued on March 29,1972 (37 
FR 6450) to implement this provision 
specifically exempt the administrator of 
a distinct part of a hospital from the 
requirement for licensure as a nursing 
home administrator when the distinct 
part itself is not licensed separately 
under State law from the surrounding 
hospital. As the Preamble to those 
regulations notes,

* * * the hospital administrator who has 
basic responsibility for the entire institution 
has qualifications of education and 
experience that assure competent 
administration of the whole institution, 
including the “distinct part."

Thus, in review of the longstanding 
policy of following the provisions of 
State licensure laws in this area, we are 
modifying redesignated § 483.75(d)(2)(i) 
to mandate licensure as a nursing home 
administrator only when so required by 
the State.

Comment: One commenter pointed out 
that the requirement for facilities to file 
in the clinical record signed and dated 
reports of clinical laboratory services 
would be difficult if not impossible to 
implement due to the many laboratories 
that produces computer generated 
laboratory reports.

Response: We do not want to 
discourage the use of computerized 
records and reports in any way. We 
therefore have accepted this comment
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and have changed the regulation at 
§ 483.75(l)(2)(iv) (redesignated to 
§ 483.75(j)(2)(iv) in this final rule) to 
read, "File in the resident’s clinical 
record laboratory reports that are dated 
and contain the name and address of the 
issuing laboratory.”

Comment: A number of comments 
suggested that the requirement holding 
the facility responsible for the quality 
and timeliness of the services obtained 
from outside laboratories is unfair.

Response: We have not accepted 
these comments. A facility that obtains 
outside clinical laboratory services 
should obtain such services from a 
laboratory that meets the criteria for 
quality and timeliness of services. If the 
laboratory providing the services does 
not meet these criteria, the facility 
should make arrangements to obtain 
services from a laboratory that does 
meet these criteria. Further, we note that 
once the forthcoming final regulations 
implementing the Clinical Laboratory 
Improvement Amendments of 1988 
(CLIA ’88) become effective, a 
laboratory’s certification under the CLIA 
’88 standards will in itself represent 
satisfactory assurance that it does, in 
fact, meet these criteria.

W'e are, however, amending the 
regulations at § 483.75(j)(l)(iv), which 
discuss facilities that do not provide lab 
service onsite, by adding physician 
office labs (POLs) to the description of 
acceptable offsite settings for obtaining 
lab services. As a result of the 
longstanding reference to POLs 
contained in the previous Medicare SNF 
conditions of participation at 42 CFR 
405.1128(a), it has become a common 
practice for SNFs to obtain offsite lab 
services from these entities. When the 
interim final regulations were published 
on February 2,1989, we deleted the 
existing reference to POLs without fully 
realizing the effect this action could 
have on the many SNFs and NFs which 
have well-established relationships with 
POLs. It was not our intent, however, to 
disrupt the prevailing practice of 
utilizing this setting as a source of 
offsite lab services. Further, the use of 
POLs is addressed in forthcoming final 
regulations that will establish specific 
standards for them in connection with 
implementation of CLIA ’88. Therefore, 
we are restoring a reference to POLs to 
these final regulations. Of course, as 
with any service that it obtains from an 
outside source, when a facility chooses 
to obtain lab services from a physician’s 
office, the facility remains responsible 
for the quality and timeliness of the 
service (see § 483.75(h)(2)).

Comment: Commenters were 
concerned that we did not require

staffing of the clinical records service by 
qualified professionals.

Response: As discussed in the 
preamble to the February 2 final 
regulation, commenters convinced us 
that we should defer to State law 
concerning professional qualifications. 
The IoM also concluded that it is 
inappropriate to prescribe detailed 
staffing standards. We, therefore, are 
not specifying qualifications for medical 
records personnel. The medical records 
department and the other departments 
in the facility must, in accordance with 
§ 483.75(i) (redesignated to § 483.75(g) in 
this final rule), employ professionals 
necessary to carry out the provisions in 
the regulations and these professionals 
must be licensed, certified, or registered 
in accordance with applicable State 
laws.

Comment: Several commenters felt 
that the requirements to train all 
employees to carry out staff drills using 
emergency procedures should include 
the requirement for unannounced drills 
on all shifts.

Response: The purpose of a staff drill 
is to test the efficiency, knowledge, and 
response of institutional personnel in 
the event of an emergency. We agree 
with commenters that unannounced 
staff drills can be effective, although 
care must be exercised not to disturb or 
excite patients. We have revised the 
regulations at § 483.75(o)(2)
(redesignated in this final rule as 
§ 483.75(m)(2)) to require unannounced 
staff drills. As indicated above, these 
drills are directed at the facility’s staff, 
and need not affect or involve its 
residents.

Response: We are prepared to accept 
these comments and add a statement to 
§ 483.75(r)(3) (redesignated in this final 
rule as § 483.75(o)(3)) to read, “Good 
faith attempts by the committee to 
identify and correct quality deficiencies 
will not be used as a basis for 
sanctions.” However, section 
4008(h)(2)(B) of OBRA ’90 specifically 
prohibits the State or the Secretary from 
requiring disclosure of records of the 
quality assessment or assurance 
committee except in so far as such 
disclosure is related to compliance of 
such committee with the requirements of 
the statute. Therefore, we are revising 
§ 483.75(a)(3) to incorporate the 
statutory language.

Summary of Changes to § 483.75
We are deleting material that is out- 

of-date and pertains to services prior to 
October 1,1990. This required editorial 
revisions and redesignations of 
paragraphs.

As a result of our evaluation of 
comments and editorial revisions we are

making the following changes:
• We are deleting $ 483.75(a)(l)(ii), 

which provided an option for a facility 
to be "approved” (rather than actually 
licensed) by the State or local licensing 
authority. OBRA ’87 has now eliminated 
this option from the law, effective 
October 1,1990.

• In redesignated § 483.75(e) we are 
changing the effective date of when 
facilities must comply with the nurse 
aide training provisions of this section 
from January 1,1990 to October 1,1990. 
This change is mandated by section 
6901(b)(1) of OBRA ’89. We have also 
added several requirements mandated 
by OBRA ’90. The nurse aide training 
and competency evaluation 
requirements in this final rule are 
intended to state statutory requirements 
for facilities. Complete requirements for 
nurse aide training and competency 
evaluation are addressed in a separate 
regulations. Requirements enunciated in 
those regulations supersede the 
requirements in this rule.

• We are revising redesignated
§ 483.75(j)(2)(iv) to require a facility to 
file in the resident’s clinical record 
laboratory reports that are dated and 
contain the name and address of the 
issuing laboratory.

• In redesignated § 483.75(k) we are 
revising the provision to require that 
both nursing facilities and skilled 
nursing facilities must provide or obtain 
radiology and other diagnostic services 
to meet the needs of their residents. We 
are making this change to reflect the 
provisions of OBRA ’87 and the 
definition of facility in the regulation at 
§ 483.5. Through technical error, we 
omitted nursing facilities in the February 
2 rule.

• In redesignated § 483.75(1) we are 
deleting provisions relating to inspection 
and copying of records to avoid 
redundancy. Upon review of this section 
we found that a duplicate requirement is 
in paragraph (b) (i) and (ii) of § 483.10, 
Resident’s rights.

• We are revising redesignated
§ 483.75(m)(2) to require the facility to 
have unannounced staff drills.

• We are revising designated
§ 483.75(n) to reflect the provisions of 
the paragraph following section 
1919(a)(3) of the Act. This paragraph 
specifies that the requirement for a 
facility to have in effect a transfer 
agreement with a hospital does not 
apply to a nursing facility which is 
located in a State on an Indian 
reservation.

• We are deleting paragraph (q) 
concerning utilization review which 
does not apply after September 30,1990.

• We are adding to redesignated
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§ 483.75(o) a new paragraph (3) that is 
based on amendments to the Act 
mandated by OBRA ’90 which states 
that a State or the Secretary may not 
require disclosure of the records of such 
committee except where disclosure is 
related to the compliance of such 
committee with the requirements of this 
section.

• We are deleting paragraph (t) 
concerning independent medical review 
and audit which does not apply after 
September 30,1990.
Comments on Part 442, Standards for 
Payment for Skilled Nursing and 
Intermediate Care Facility Services

There were no public comments on 
part 442. Nonetheless, some technical 
corrections are needed to conform our 
regulations with changes made by 
OBRA ’87, essentially eliminating the 
distinction between Medicaid SNFs and 
ICFs. We are renaming part 442 as 
“Conditions for Payment for Nursing 
Facility and Intermediate Care Facility 
Services for the Mentally Retarded” to 
reflect current nomenclature.

Where necessary, we delete 
references to “SNFs” and "ICFs” and 
replace them with “NF” or “facility." 
Provisions, formerly applicable to all 
intermediate care facilities, are 
specifically applied to ICFs for the 
mentally retarded (ICFs/MR) now.
These conforming changes, and updates 
of cross references, have resulted in 
changes to §§ 442.1, 442.2, 442.12(a), 
442.13(c), 442.30, 442.40 (b) and (c), 
442.42(a); 442.101, 442.105, 442.110(a), 
442.117, and 442.118.

In addition, we are making the 
following technical revisions to part 442. 
In § 442.13(b), which concerns the 
effective date of a provider agreement, 
we are adding a statement that the 
provider must meet any other 
requirements imposed by the Medicaid 
agency. Previous wording may have 
incorrectly implied that an agreement 
would be effective on the date Federal 
requirements are met even if additional 
or more stringent State requirements 
were not. In § 442.105 we revise the 
heading to, “Certification with standard 
level deficiencies: General provisions.” 
Previous wording may have incorrectly 
implied that a facility would be certified 
even if it was out of compliance with a 
statutory condition of participation or 
coverage.
Comments on Part 447, Payments for 
Services
Section 447.253 Other Requirements 

Summary of Provisions
Section 447.253 specifies that the 

Medicaid State Agency must comply

with all other requirements of subpart C 
in order to receive HCFA approval of a 
State plan change. In the February 2 
regulations we added a new paragraph
(b)(l)(iii) to require that the method and 
standards Used by the Medicaid agency 
to establish payment for NF services 
take into account certain requirements 
of part 483.
Comments and Responses

Comment: One commenter expressed 
concern that the methodologies being 
employed by States are, in many 
instances, inadequate based on 
preliminary information relative to the 
individual State Medicaid agencies’ 
attempts at costing out the various 
provisions of OBRA. Commenters stated 
that unless very specific guidance is 
provided by HCFA, litigation will be 
undertaken in many States to assure 
adequate reimbursement. The 
commenter recommended that HCFA 
spell out in detail how costs of 
compliance with OBRA’s provisions 
must be "taken into account” by each 
State since the commenter believes this 
approach is very inefficient as well as 
expensive for all concerned.

Response: In March 1990, we revised 
part 6 of the State Medicaid Manual by 
adding a new section 6002.3. This 
section provided instructions and 
guidance to States regarding what was 
required to demonstrate that payment 
rates to nursing facilities, as of October 
1,1990, account for the additional costs 
incurred by facilities in complying with 
each of the specific requirements 
described in sections 1919(b) (other than 
paragraph (3)(F) thereof), 1919(c), and 
1919(d) of the Act. These instructions 
were included in the State Medicaid 
Manual because we believe this is the 
appropriate vehicle for this information.

Comment: One commenter 
recommended that the language in 
§ 447.253(b)(1) that requires the method 
and standards used by the Medicaid 
agency to establish payment for nursing 
facility services take into account not 
only “the cost” but “the specific, and 
actual reasonable costs” of complying 
with the requirements of part 483 of 
subpart B.

Response: Current regulations at 42 
CFR 447.253(b)(1) require that payment 
rates are reasonable and adequate to 
meet the costs that must be incurred by 
efficiently and economically operated 
providers to provide services in 
conformity with applicable State and 
Federal laws, regulations and quality 
and safety standards. The basis for this 
requirement is found in section 
1902(a)(13)(A) of the Act. In this resped, 
we do not believe it necessary or 
appropriate to add the commenter’s

suggested additional qualifiers.
Comment: One commenter requested 

that the following language be 
substituted in § 447.253(b)(1): “With 
respect to long-term care facility 
services, the methods and standards 
used to determine payment rates must 
assure that the specific, actual and 
reasonable costs of complying with all 
requirements of subsections (b) (other 
than paragraph 3F thereof), (c), and (d) 
of section 1919 of the Act are met by 
including, on a prospective per-patient 
day basis, an immediate increase above 
the existing payment rate which will 
cover in full the costs as incurred in 
complying with said requirements. The 
State must include all relevant factors in 
making the rate determination including 
studies which assure that the rate will 
allow the facility to be in full 
compliance with the requirements of the 
Act. The separately identified costs 
must be in addition to, or as an add-on 
to, the rate which is otherwise 
determined by the State plan and not 
affected by any limitations described in 
the State plan."

Response: We do not believe there is 
any need to change the current language 
of § 447.253(b)(l)(iii)(A). Section 6002.3 
of the State Medicaid Manual 
transmittal, issued in March 1990, 
addresses the concerns indicated in the 
above comment. We also do not believe 
that OBRA related costs should be 
treated any differently than other 
facility costs. Rates proposed in State 
plan amendments must, as of October 1, 
1990, account for these additional costs.

Comment: One commenter was 
concerned that the OBRA ’87 
requirement for States to assure that 
payment rates to nursing facilities take 
into account the costs of compliance 
with the law (other than the costs of 
active treatment) has not been provided 
to appropriate State agencies. The 
commenter recommended that a State 
Operations Manual Issuance pertaining 
to this assurance, including the timing 
requirements for State plan amendments 
and availability of methodology for 
establishing payment rates, should be 
published to better assure adequate 
facility payment for all of the new 
requirements established by this 
regulation.

Response: As indicated above, section 
6002.3 of the State Medicaid Manual as 
revised in March 1990, provides 
instructions and guidance to States 
regarding what is required in order to 
ensure compliance with the new 
requirements.

Comment One commenter 
recommended that § 447.272 be 
amended to exclude ICFs/MR from the
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provisions regarding Medicare upper 
payment limits.

Response: We disagree. The upper 
payment limits are based upon costs 
that would have been paid under 
Medicare payments principles. The fact 
that Medicare has no program similar to 
the Medicaid ICF/MR program is 
immaterial. Medicare payment 
principles need to be applied.

Summary of Changes to Part 447
We are revising part 447 to replace the 

terms SNF and IGF with NF or otherwise 
delete the SNF and IGF terminology 
when no longer applicable. We also 
update cross references and delete 
outdated material. Revisions occur in 
§§ 447.251, 447.253, 447.255 and 447.272.

Comments on Part 488, Survey and 
Certification Procedures

There were no public comments on 
part 488. Nonetheless, some technical 
corrections are needed to conform our 
regulation with changes made by OBRA 
'87, essentially eliminating the 
distinction between Medicaid SNF and 
ICFs. We also update terminology and 
cross-references.

Corrections are being made to the 
authority citation and the following:
§| 488.1, 488.3, 488.10(a)(1), 488.11,
488.18 (a) and (b), 488.20 (a) and (c), 
488.24 (a) and (b), 488.26(a), 488.28 (a) 
and (b), 488.50(a), and 488.56 (a) and (b).

Comments on Part 498, Appeals 
Procedures for Determinations That 
Affect Participation in tke M edicare 
Program

There were no public comments on 
part 498. Nonetheless, we are making a 
technical correction to substitute “NFs” 
for “ICFs” in § 498.3 to reflect the 
nomenclature change required by OBRA 
’87.

III. Regulatory Impact Analysis

A. Introduction
Executive Order (E.O.) 12291 requires 

us to prepare and publish a final 
regulatory impact analysis for any 
proposed regulation that meets one of 
the E.O. criteria for a “major rule”; that 
is, that will be likely to result in—

• An annual effect on the economy of 
$100 million or more;

• A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or,

• Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

In addition, we generally prepare a 
final regulatory flexibility analysis that 
is consistent with the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 
through 612), unless the Secretary 
certifies that a final regulation will not 
have a significant economic impact on a 
substantial number of small entities. For 
purposes of the RFA, we consider all 
Medicare and Medicaid long term care 
providers as small entities. Individuals 
and states are not included in the 
definition of a small entity.

In addition, section 1102(b) of the Act 
requires the Secretary to prepare a 
regulatory impact analysis for any final 
rule that may have a significant impact 
on the operations of a substantial 
number of small rural hospitals. Such an 
analysis must conform to the provisions 
of section 604 of the RFA. For purposes 
of Section 1102(b) of the Act, we define 
a small rural hospital as a hospital 
which is located outside a Metropolitan 
Statistical Area and has fewer than 50 
beds.

When we published both the proposed 
(October 16,1987) and final (February 2, 
1989) rules, we prepared an analysis 
intended to conform to the objectives of 
E .0 .12291 and the RFA. In these 
analyses, we made the same general 
point regarding the cost of implementing 
the nursing home reform provisions that 
was made by the Institute of Medicine 
in its report. In fact, we quoted it as 
follows:

The effects of the recommendations on the 
costs of regulation and on the costs of 
providing care to residents are not easily 
calculated for two reasons: (1) The 
quantitative and qualitative changes to 
behavior of the various actors in the system, 
and the effects on efficiency of the regulatory 
agencies and nursing homes, cannot be 
predicted on the basis of current data; (2) 
current data about staffing and costs in 
nursing homes and in state regulatory 
agencies are not available in sufficient detail; 
and (3) some immediate costs are likely to 
produce long-term savings that cannot be 
estimated. Given these uncertainties, any 
estimates made—even with the assistance of 
a very elaborate cost model—would have to 
present a wide range of costs to account for 
interactions of varying assumptions. (Page 
214)

We also discussed in the case of the 
NPRM our estimate of the cost of 
increased nurse staffing, which was 
approximately $100 million a year. In the 
case of the final regulation, we noted 
that the changes made since publication 
of the NPRM were virtually all explicitly 
required by OBRA ’87. We noted one 
exception (privacy curtains) and 
explained that the requirement would 
apply only to new NFs, thus minimizing 
the cost.

This final rule revises the February 2, 
1989, final rule with comment period

based on comments submitted by the 
public. Charges made as a result of 
comments received are summarized in 
section II of this preamble. We do not 
believe that any of the changes 
incorporated into this final rule as a 
result of the comments would have any 
significant impact and we are therefore 
not preparing an analysis with respect 
to them.

Although we do not believe that the 
changes in this document would have a 
significant impact, we do have 
additional information about the 
potential cost of the changes contained 
in OBRA ’87, as reflected by thé 
February 2,1989 final regulation and 
other OBRA ’87 requirements that have 
been implemented on the basis of the 
statute or instructions pending the 
completion of rulemaking.

Our information flows from the data 
submitted by States pursuant to the 
OBRA ’87 requirement that they revise 
their State Medicaid plans to include 
additional costs to be incurred by NFs 
as a result of the OBRA ’87 provisions. 
We have received 49 amendments, of 
which 36 have been approved, 5 
disapproved, and 8 are pending further 
action. Of the plans that have been 
submitted and approved, the rate 
increases average $1.44 per day. These 
36 States anticipate spending an 
additional $338.8 million for NF care in 
FY 1991. The increases in spending vary 
sufficiently from State to State so that it 
is not possible to anticipate, based on 
the plans approved to date, the 
increases of the remaining States or to 
estimate the total with accuracy. 
Nonetheless, it is clear from the 
information available to date that the 
OBRA ’87 provisions have resulted in 
anticipated State payments high enough 
to constitute the February 2,1989 final 
regulation as a major rule within the 
meaning of the Executive order.

3 . Reporting Requirements

Sections 483.13(c), 483.60(b)(2), 
483.65(a)(3), 483.75(h), 483.75(j)(l)(iv), 
483.75(j)(2)(iv), 483.75(k)(l)(ii), 
483.75(k)(2)(iv), 483.75(m), and 483.75(n) 
of this final rule contain information 
collections that are subject to Office of 
Management and Budget (OMB) 
approval under the Paperwork 
Reduction Act of 1980. Long-term care 
facilities must provide documentation to 
assure compliance with the 
requirements in order to receive Federal 
funds for Medicare and Medicaid. Public 
reporting burden for this collection of 
information is estimated to be 1,167,500 
hours for approximately 15,500 facilities. 
(Comparable reporting burden for 
information collection requirements in
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existing regulations is 2,585,317 hours 
annually.) A notice will be published in 
the Federal Register when approval for 
the reduced burden is obtained.

List of Subjects
42 CFR Port 442

Grant programs-health, Health 
facilities, Health professions, Health 
records, Medicaid, Nursing homes, 
Nutrition, Reporting and recordkeeping 
requirements, Safety.

42 CFR Part 447
Accounting, Administrative practice 

and procedure, Grant programs-health, 
Health facilities, Health professions, 
Medicaid, Reporting and recordkeeping 
requirements, Rural areas.

42 CFR Part 483
Grant programs-health, Health 

facilities, Health professions, Health 
records, Medicaid, Nursing homes, 
Nutrition, Reporting and recordkeeping 
requirements, Safety.

42 CFR Part 488
Health facilities, Medicare, Reporting 

and recordkeeping requirements.

42 CFR Part 489 
Health facilities, Medicare.

42 CFR Part 498
Administrative practice and 

procedure, Health facilities, Health 
professions, Medicare, Reporting and 
recordkeeping requirements.
Chapter IV—Health Care Financing 
Administration, Department of Health and 
Human Services

42 CFR chapter IV is amended as 
follows:

PART 442—CONDITIONS FOR 
PAYMENT FOR NURSING FACILITY 
AND INTERMEDIATE CARE FACILITY 
SERVICES FOR THE MENTALLY 
RETARDED

A. Part 442 is amended as follows:
1. The authority citation for part 442 

continues to read as follows:
Authority: Sec. 1102 of the Social Security 

Act (42 U.S.C. 1302), unless otherwise noted.

2-3. In subpart A, § 442.1, paragraph
(a) is revised to read as follows:

Subpart A—General Provisions

§ 442.1 Basis and purpose.
(a) This part states requirements for 

provider agreements and facility 
certification relating to the provision of 
services furnished by nursing facilities

and intermediate care facilities for the 
mentally retarded. This part is based on 
the following sections of the Act:
Section 1902(a)(4), administrative methods for 

proper and efficient operation of the State 
plan;

Section 1902(a)(27), provider agreements; 
Section 1902(a)(28), skilled nursing facility 

standards;
Section 1902(a)(33)(B), State survey agency 

functions;
Section 1902(i), circumstances and 

procedures for denial of payment and 
termination of provider agreements in 
certain cases;

Section 1905 (c) and (d), definition of 
intermediate care facility services;

Section 1905 (f) and (i), definition of skilled 
nursing facility services;

Section 1910, certification and approval of 
SNFs and of RHCs;

Section 1913, hospital providers of skilled 
nursing and intermediate care services, and 

Section 1922, correction and reduction plans 
for intermediate care facilities for the 
mentally retarded.

* * * * *
4. In subpart A, § 442.2 the definition 

of “Facility", is revised as follows;

§ 442.2 Terms.
In this part—
Facility refers to a nursing facility, 

and an intermediate care facility for the 
mentally retarded or persons with 
related conditions (ICF/MR). 
* * * * *

5. In subpart B, § 442.12(a) is revised 
to read as follows:

§ 442.12 Provider agreement: General 
requirements.

(a) Certification and recertification. 
Except as provided in paragraph (b) of 
this section, a Medicaid agency may not 
execute a provider agreement with a 
facility for nursing facility services nor 
make Medicaid payments to a facility 
for those services unless the Secretary 
or the State survey agency has certified 
the facility under this part to provide 
those services. (See § 442.101 for 
certification by the Secretary or by the 
State survey agency).

6. Section 442.13 (b) and (c)(2) are 
revised to read as follows:

§ 442.13 Effective date of agreement. 
* * * * *

(b) A ll Federal requirements are met 
on the date o f the survey. The 
agreement must be effective on the date 
the onsite survey is completed (or on the 
day following the expiration of a current 
agreement) if, on the date of the survey 
the provider meets all Federal 
requirements and any other 
requirements imposed by the Medicaid 
agency.

(c) * * *
(2) The date on which a NF or an ICF/ 

MR is found to meet all conditions of 
participation, and the facility submits an 
acceptable correction plan for lower 
level deficiencies, or an approvable 
waiver request, or both. 
* * * * *

§ 442.20 [Removed]
6a. Section 442.20 is removed.
7. In subpart B, § 442.30(a) 

introductory text and paragraph (a)(1) 
are revised to read as follows:

§ 442.30 Agreement as evidence of 
certification.

(a) Under § § 440.40(a) and 440.150 of 
this chapter, FFP is available in 
expenditures for NF and ICF/MR 
services only if the facility has been 
certified as meeting the requirements foi 
Medicaid participation, as evidenced by 
a provider agreement executed under 
this part. An agreement is not valid 
evidence that a facility has met those 
requirements if HCFA determines that—

(1) The survey agency failed to apply 
the applicable requirements under part 
483 for NFs or subpart D of part 483 of 
this chapter, which sets forth the 
conditions of participation for ICFs/MR. 
* * * * *

8. Section 442.40 (b) and (c) are 
revised to read as follows:

§ 442.40 Availability of FFP during 
appeals.
* * * * *

(b) Scope, applicability, and effective 
date—(1) Scope. This section sets forth 
the extent of FFP in State Medicaid 
payments to a NF or an ICF/MR after 
its provider agreement has been 
terminated or has expired and not be 
renewed.

(2) Applicability, (i) This section and 
§ 442.42 apply only when the Medicaid 
agency, of its own volition, terminates o 
does not a renew a provider agreement, 
and only when the survey agency 
certifies that there is no jeopardy to 
recipient health and safety. When the 
survey agency certifies that there is 
jeopardy to recipient health and safety, 
or when it fails to certify that there is no 
jeopardy, FFP ends on the effective date 
of termination or expiration.

(ii) When the State acts under 
instructions from HCFA, FFP ends on 
the date specified by HCFA (HCFA 
instructs the State to terminate the 
Medicaid provider agreement when 
HCFA in validating a State survey 
agency certification, determines that a 
NF or an ICF/MR does not meet the 
requirements for participation.)
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(3) Effective date. This section and 
§ 442.42 apply to terminations or 
expirations that are effective on or after 
September 28,1987. For terminations or 
nonrenewals that were effective before 
that date, FFP may continue for up to 
120 days from September 28,1987, or 12 
months from the effective date of 
termination or nonrenewal, whichever is 
earlier.

(c) Basic rules. (1) Except as provided 
in paragraphs (d) and (e) of this section, 
FFP in payments to a NF or an ICF/MR 
ends on the effective date of termination 
of the facility’s provider agreement, or if 
the agreement is not terminated, on the 
effective date of expiration.

(2) If State law, or a Federal or State 
court order or injunction, requires the 
agency to extend the provider 
agreement or continue payments to a 
facility after the dates specified in 
paragraph (d) of this section, FFP is not 
available in those payments.

§ 442.42 [Amended]
9. In § 442.42(a), the phrase “a NF or 

an ICF/MR” is substituted for the 
phrase “a SNF or ICF”.

10. The heading of subpart C is 
revised to read as follows:

Subpart C—Certification of NFs and 
ICFs/MR

IT. In subpart C, § 442.101 is revised to 
read as follows:

§ 442.101 Obtaining certification.
(a) This section states the 

requirements for obtaining notice of an 
ICF/MR’s certification before a 
Medicaid agency executes a provider 
agreement under § 442.12.

(b) The agency must obtain notice of 
certification from the Secretary for an 
ICF/MR located on an Indian 
reservation.

(c) The agency must obtain notice of 
certification from the survey'agency for 
all other ICF/MR.

(d) The notice must indicate that one 
of the following provisions pertains to 
the ICF/MR:

(1) An ICF/MR meets the conditions 
of participation set forth in subpart D of 
part 483 of this chapter.

(2) The ICF/MR has been granted a 
waiver or variance by HCFA or the 
survey agency under subpart D.

(3) An ICF/MR has been certified with 
standard-level deficiencies and

(i) All conditions of participation are 
found met; and

(ii) The facility submits an acceptable 
plan of correction covering the 
remaining deficiencies, subject to other 
limitations specified in § 442.105.

(e) The failure to meet one or more of 
the applicable conditions of 
participation is cause for termination or 
non-renewal of the ICF/MR provider 
agreement

12. Section 442.105 is revised to read 
as follows:

§ 442.105 Certification with deficiencies: 
General provisions.

If a survey agency finds a facility 
deficient in meeting the requirements for 
NFs or the standards (for ICFs/MR), as 
specified under Subparts B and D of Part 
483 of this chapter, the agency may 
certify the facility for Medicaid purposes 
under the following conditions:

(a) The agency finds that the facility’s 
deficiencies, individually or in 
combination, do not jeopardize the 
patient’s health and safety, nor seriously 
limit the facility’s capacity to give 
adequate care. The agency must 
maintain a written justification of these 
findings.

(b) The agency finds acceptable the 
facility’s written plan for correcting the 
deficiencies.

(c) If a facility was previously 
certified with a deficiency and has a 
different deficiency at the time of the 
next survey, the agency documents that 
the facility—

(1) Was unable to stay in compliance 
with the standard (for ICFs/MR) or 
requirements (for NFs) for reasons 
beyond its control, or despite intensive 
efforts to comply; and

(2) Is making the best use of its 
resources to furnish adequate care.

(d) If a facility has the same 
deficiency it had under the prior 
certification, the agency documents that 
the facility—

(1) Did achieve compliance with the 
standard (for ICFs/MR) or requirements 
(for NFs) at some time during the prior 
certification period;

(2) Made a good faith effort, as judged 
by the survey agency, to stay in 
compliance; and

(3) Again became out of compliance 
for reasons beyond its control.

(e) If a NF or ICF/MR has a deficiency 
of the types specified in § 442.111 or
§ 442.112 that requires a plan of 
correction extending beyond 12 months, 
the agency documents that the 
conditions of those sections are met.

13. In § 442.110, the section heading 
and paragraph (a) are revised to read as 
follows:

§ 442.110 Certification period: Facilities 
with deficiencies.

(a) Facilities with deficiencies may be 
certified under § 442.105 for the period 
specified in either paragraph (b) or (c) of 
this section. However, NFs with

deficiencies that may require more than 
12 months to correct may be certified 
under § 442.112.
* * * * *

§ 442.111 [Removed]
13a. Section 442.111 is removed.
14. In § 442.117, the section heading 

and paragraph (a)(1) are revised to read 
as follows:

§442.117 T erm i nation of certification for 
NFs and ICFs/MR whose deficiencies pose 
immediate jeopardy.

(a) * * *
(1) The facility no longer meets 

applicable requirements for NFs or 
conditions of participation for ICFs/MR 
as specified in subpart B or D of part 483 
of this chapter. x
* * * * *

15. In § 442.118, paragraphs (a), (b)(1) 
and (b)(3)(i) are revised to read as 
follows:

§ 442.118 Denial of payments for new 
admissions.

(a) Basis for denial o f payments.
The Medicaid agency may deny

payment for new admissions to a NF or 
an ICF/MR that no longer meets the 
applicable conditions of participation 
specified under subpart, B or D of part 
483 of this chapter.

(b) * * *
(1) Provide the facility up to 60 days to 

correct the cited deficiencies and 
comply with the requirements (for NFs) 
or conditions of participation (for ICFs/ 
MR).
* * * * *

(3) * * *
(i) The opportunity for the facility to 

present, before a State Medicaid official 
who was not involved in making the 
initial determination, evidence or 
documentation, in writing or in person, 
to refute the decision that the facility is 
out of compliance with the applicable 
requirements (for NFs) or conditions of 
participation (for ICFs/MR). 
* * * * *

PART 447—PAYMENTS FOR 
SERVICES

B. Part 447 is amended as follows:
1. The authority citation for part 447 

continues to read as follows:
A uthority: Sec. 1102 of the Social Security 

Act (42 U.S.C. 1302).
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Subpart C—Payment for Inpatient 
Hospital and Long-Term Care Facility 
Services

Payment Rates
2. In Subpart C, § 447.251 is amended 

by revising the definition of “long term 
care facility sendees'’ as follows:

§ 447.251 Definitions.
* * tic ★ ★

Long-term care facility services 
means intermediate care facility 
services for the mentally retarded {ICF/  
MR) and nursing facility (NF) services.
* * * * *

3. Section 447.255 is amended by 
revising paragraph (a) to read as 
follows:

§ 447.255 Related information.
*  *  *  dr *

(a) The amount of the estimated 
average proposed payment rate for each 
type or provider (hospital, ICF/MR, or 
nursing facility), and the amount by 
which that estimated average rate 
increased or decreased relative to the 
average payment rate in effect for each 
type of provider for the immediately 
preceding rate period:
*  *  *  *  *

4. Section 447.272 is amended by 
revising paragraphs (a) and (b) to read 
as follows:

§ 447.272 Application of upper payment 
limits.

(a) General rule. Except as provided 
in paragraph (c) of this section, 
aggregate payments by an agency to 
each group of health care facilities (that 
is, hospitals, nursing facilities and ICFs 
for the mentally retarded (ICFs/MR), 
may not exceed the amount that can 
reasonably be estimated would have 
been paid for those services under 
Medicare payment principles.

(b) State operated facilities. In 
addition to meeting the requirement of 
paragraph (a) of this section, aggregate 
payments to each group of State- 
operated facilities (that is, hospitals, 
nursing facilities and ICFs/MR) may not 
exceed the amount that can reasonably 
be estimated would have been paid 
under Medicare payment principles. 
* * * * *

SUBCHAPTER E—STANDARDS AND 
CERTIFICATION

C. Part 4B3 is amended as follows:
1. The authority citation for part 483 is 

revised to read as follows:
Authority: Sec. 1102,1819 (a)-(d), 1861 (j) 

and (1), 1863,1871,1902(a){28), 1905 (a) and 
(c). and 1919 (aj-fd) of the Social Security Act 
(42 U.S.C. 1302,1395(1) (3){a)-{d), 1395x (j)

and (1). 1395hh, 1396(a){a)(28), and 1396d(c) 
and 1396r (a)-(d)), unless otherwise noted.

PART 483—REQUIREMENTS FOR 
LONG TERM CARE FACILITIES

Subpart B—Requirements for Long 
Term Care Facilities

2-3. In subpart B, §§ 483.1,483.5,
483.10, 483.12,483.13,483.15,483.20, and 
483.25 are revised as follows:

§ 483.1 Basis and scope.
(a) Basis in legislation. (1) Sections of 

the Act 1819 (a), (b), (c), and (d) provide 
that—

(1) Skilled nursing facilities 
participating in Medicare must meet 
certain specified requirements; and

(ii) The Secretary may impose 
additional requirements (see section 
1819(d)(4)(B)) if they are necessary for 
the health and safety of individuals to 
whom services are furnished in the 
facilities.

(2) Sections 1919 (a), (b), (c), and (d) of 
the Act provide that nursing facilities 
participating in Medicaid must meet 
certain specific requirements.

(b) Scope. The provisions of this part 
contain the requirements that an 
institution must meet in order to qualify 
to participate as a SNF in the Medicare 
program, and as a nursing facility in the 
Medicaid program. They serve as the 
basis for survey activities for the 
purpose of determining whether a 
facility meets the requirements for 
participation in Medicare and Medicaid.

§ 483.5 Definitions.
For purposes of this subpart—
Facility means, a skilled nursing 

facility (SNF) or a nursing facility (NF) 
which meets the requirements of 
sections 1819 and 1919 (a), (b), (c), and
(d) of the A ct “Facility” may include a 
distinct part of an institution specified in 
§ 440.40 or § 440.150 of this chapter, but 
does not include an institution for the 
mentally retarded or persons with 
related conditions described in 
1440.150(c) of this chapter. For 
Medicare and Medicaid purposes 
(including eligibility, coverage, 
certification, and payment), the 
“facility” is always the entity which 
participates in the program, whether 
that entity is comprised of all of, or a 
distinct part of a larger institution. For 
Medicare, a SNF (see section 1819(a)(1)), 
and for Medicaid, a NF (see section 
1919(a)(1)) may not be an institution for 
mental diseases as defined in § 435.1009.

§ 483.10 Resident rights.
The resident has a right to a dignified 

existence, self-determination, and 
communication with and access to

persons and services inside and outside 
the facility. A facility must protect and 
promote the rights of each resident, 
including each of the following rights:

(a) Exercise o f rights.
(1) The resident has the right to 

exercise his or her rights as a resident of 
the facility and as a citizen or resident 
of the United States.

(2) The resident has the right to be 
free of interference, coercion, 
discrimination, and reprisal from the 
facility in exercising his or her rights.

(3) In the case of a resident adjudged 
incompetent under the laws of a State 
by a court of competent jurisdiction, the 
rights of the resident are exercised by 
the person appointed under State law to 
act on the resident's behalf.

(4) In the case of a resident who has 
not been adjudged incompetent by the 
State court any legal-surrogate 
designated in accordance with State law 
may exercise the resident’s rights to the 
extent provided by State law.

(b) Notice o f rights and services.
(1) The facility must inform the 

resident both orally and in writing in a 
language that the resident understands 
of his or her rights and all rules and 
regulations governing resident conduct 
and responsibilities during the stay in 
the facility. The facility must also 
provide the resident with the notice (if 
any) of the State developed under 
section 1919(e)(6) of the Act. Such 
notification must be made prior to or 
upon admission and during the 
resident’s stay. Receipt of such 
information, and any amendments to it, 
must be acknowledged in writing;

(2) The resident or his or her legal 
representative has the right—

(i) Upon an oral or written request, to 
access ail records pertaining to himself 
or herself including clinical records 
within 24 hours; and

(ii) After receipt of his or her records 
for inspection, to purchase at a cost not 
to exceed the community standard 
photocopies of the records or any 
portions of them upon request and 2 
working days advance notice to the 
facility.

(3) The resident has the right to be 
fully informed in language that he or she 
can understand of his or her total health 
status, including but not limited to, his 
or her medical condition;

(4) The resident has the right to refuse 
treatment, and to refuse to participate in 
experimental research; and

(5) The facility must—
(i) Inform each resident who is 

entitled to Medicaid benefits, in writing, 
at the time of admission to the nursing 
facility or, when the resident becomes 
eligible for Medicaid of—
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(A) The items and services that are 
included in nursing facility services 
under the State plan and for which the 
resident may not be charged;

(B) Those other items and services 
that the facility offers and for which the 
resident may be charged, and the 
amount of charges for those services; 
and

(ii) Inform each resident when 
changes are made to the items and 
services specified in paragraphs (5}(i)
(A)" and (B) of this section.

(6) The facility must inform each 
resident before, or at the time of 
admission, and periodically during the 
resident’s stay, of services available in 
the facility and of charges for those 
services, including any charges for 
services not covered under Medicare or 
by the facility’s per diem rate.

(7) The facility must furnish a written 
description of legal rights which 
includes-^-

(i) A description of the manner of 
protecting personal funds, under 
paragraph (c) of this section;

(ii) A description of the requirements 
and procedures for establishing 
eligibility for Medicaid, including the 
right to request an assessment under 
section 1924(c) which determines the 
extent of a couple’s non-exempt 
resources at the time of 
institutionalization and attributes to the 
community spouse an equitable share of 
resources which cannot be considered 
available for payment toward the cost of 
the institutionalized spouse’s medical 
care in his or her process of spending 
down to Medicaid eligibility levels;

(iii) A posting of names, addresses, 
and telephone numbers of all pertinent 
State client advocacy groups such as the 
State survey and certification agency, 
the State licensure office, the State 
ombudsman program, the protection and 
advocacy network, and the Medicaid 
fraud control unit; and

(iv) A statement that the resident may 
file a complaint with the State survey 
and certification agency concerning 
resident abuse, neglect, and 
misappropriation of resident property in 
the facility.

(8) The facility must inform each 
resident of the name, specialty, and way 
of contacting the physician responsible 
for his or her care.

(9) The facility must prominently 
display in the facility written 
information, and provide to residents 
and applicants for admission oral and 
written information about how to apply 
for and use Medicare and Medicaid 
benefits, and how to receive refunds for 
previous payments covered by such 
benefits.

(10) Notification o f changes, (i) A 
facility must immediately inform the 
resident; consult with the resident’s 
physician; and if known, notify the 
resident’s legal representative or an 
interested family member when there 
is—

(A) An accident involving the resident 
which results in injury and has the 
potential for requiring physician 
intervention;

(B) A significant change in the 
resident’s physical, mental, or 
psychosocial status (i.e., a deterioration 
in health, mental, or psychosocial status 
in either life-threatening conditions or 
clinical complications);

(C) A need to alter treatment 
significantly (i.e., a need to discontinue 
an existing form of treatment due to 
adverse consequences, or to commence 
a new form of treatment); or

(D) A decision to transfer or discharge 
the resident from the facility as 
specified in § 483.12(a).

(11) The facility must also promptly 
notify the resident and, if known, the 
resident’s legal representative or 
interested family member when there 
is—

(A) A change in room or roommate 
assignment as specified in § 483.15(e)(2); 
or

(B) A change in resident rights under 
Federal or State law or regulations as 
specified in paragraph (b)(1) of this 
section.

(iii) The facility must record and 
periodically update the address and 
phone number of the resident’s legal 
representative or interested family 
member.

(c) Protection o f Resident Funds. (1) 
The resident has the right to manage his 
or her financial affairs, and the facility 
may not require residents to deposit 
their personal funds with the facility.

(2) Management o f personal funds. 
Upon written authorization of a 
resident, the facility must hold, 
safeguard, manage, and account for the 
personal funds of the resident deposited 
with the facility, as specified in 
paragraphs (c)(3)—(8) of this section.

(3) Deposit o f funds, (i) Funds in 
excess o f $50. The facility must deposit 
any residents’ personal funds in excess 
of $50 in an interest bearing account (or 
accounts) that is separate from any of 
the facility’s operating accounts, and 
that credits all interest earned on 
resident’s funds to that account. (In 
pooled accounts, there must be a 
separate accounting for each resident’s 
share.)

(ii) Funds less than $50. The facility 
must maintain a resident’s personal 
funds that do not exceed $50 in a non

interest bearing account, interest- 
bearing account, or pefty cash fund.

(4) Accounting and records. The 
facility must establish and maintain a 
system that assures a full and complete 
and separate accounting, according to 
generally accepted accounting 
principles, of each resident’s personal 
funds entrusted to the facility on the 
resident’s behalf.

(i) The system must preclude any 
commingling of resident funds with 
facility funds or with the funds of any 
person other than another resident.

(ii) The individual financial record 
must be available through quarterly 
statements on request to the resident or 
his or her legal representative.

(5) Notice o f certain balances. The 
facility must notify each resident that 
receives Medicaid benefits—

(i) When the amount in the resident’s 
account reaches $200 less than the SSI 
resource limit for one person, specified 
in section 1611(a)(3)(B) of the Act; and

(ii) That, if the amount in the account, 
in addition to the value of the resident’s 
other nonexempt resources, reaches the 
SSI resource limit for one person, the 
resident may lose eligibility for 
Medicaid or SSI.

(6) Conveyance upon death. Upon the 
death of a resident with a personal fund 
deposited with the facility, the facility 
must convey within 30 days the 
resident’s funds, and a final accounting 
of those funds, to the individual or 
probate jurisdiction administering the 
resident’s estate.

(7) Assurance o f financial security. 
The facility must purchase a surety 
bond, or otherwise provide assurance 
satisfactory to the Secretary, to assure 
the security of all personal funds of 
residents deposited with the facility.

(8) Limitation on charges to personal 
funds. The facility may not impose a 
charge against the personal funds of a 
resident for any item or service for 
which payment is made under Medicaid 
or Medicare.

(d) Free choice. The resident has the 
right to—

(1) Choose a personal attending 
physician;

(2) Be fully informed in advance about 
care and treatment and of any changes 
in that care or treatment that may affect 
the resident’s well-being; and

(3) Unless adjudged incompetent or 
otherwise found to be incapacitated 
under the laws of the State, participate 
in planning care and treatment or 
changes in care and treatment.

(e) Privacy and confidentiality. The 
resident has the right to personal 
privacy and confidentiality of his or her 
personal and clinical records.
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(1) Personal privacy includes 
accommodations, medical treatment, 
written and telephone communications, 
personal care, visits, and meetings of 
family and resident groups, but this does 
not require the facility to provide a 
private room for each resident;

(2) Except as provided in paragraph
(e)(3) of this section, the resident may 
approve or refuse the release of 
personal and clinical records to any 
individual outside the facility;

(3) The resident’s right to refuse 
release of personal and clinical records 
does not apply when—

(i) The resident is transferred to 
another health care institution; or

(ii) Record release is required by law.
(f) Grievances. A resident has the 

rigiit to—
(1) Voice grievances without 

discrimination or reprisal. Such 
grievances include those with respect to 
treatment which has been furnished as 
well as that which has not been 
furnished; and

(2) Prompt efforts by the facility to 
resolve grievances the resident may 
have, including those with respect to the 
behavior of other residents.

(g) Examination o f survey results. A 
resident has the right to—

(1) Examine the results of the most 
recent survey of the facility conducted 
by Federal or State surveyors and any 
plan of correction in effect with respect 
to the facility. The results must be made 
available for examination by the facility 
in a place readily accessible to 
residents; and

(2) Receive information from agencies 
acting as client advocates, and be 
afforded the opportunity to contract 
these agencies.

(h) Work. The resident has the right 
to—

(1) Refuse to perform services for the 
facility;

(2) Perform services for the facility, if 
he or she chooses, when—

(i) The facility has documented the 
need or desire for work in the plan of 
care;

(ii) The plan specifies the nature of the 
services performed and whether the 
services are voluntary or paid;

(iii) Compensation for paid services is 
at or above prevailing rates; and

(iv) The resident agrees to the work 
arrangement described in the plan of 
care.

(i) Mail. The resident has the right to 
privacy in written communications, 
including the right to-—

(1) Send and promptly receive mail 
that is unopened; and

(2) Have access to stationery, postage, 
and writing implements at the resident’s 
own expense.

(j) Access and visitation rights. (1)
The resident has the right and the 
facility must provide immediate access 
to any resident by the following:

(1) Any representative of the 
Secretary;

(ii) Any representative of the State:
(iii) The resident’s individual 

physician;
(iv) The Sate long term care 

ombudsman (established under section 
307(a)(12) of the Older Americans Act of 
1965);

(v) The agency responsible for the 
protection and advocacy system for 
developmentally disabled individuals 
(established under part C of the 
Developmental Disabilities Assistance 
and Bill of Rights Act);

(vi) The agency responsible for the 
protection and advocacy system for 
mentally ill individuals (established 
under the Protection and Advocacy for 
Mentally 111 Individuals Act);

(vii) Subject to the resident's right to 
deny or withdraw consent at any time, 
immediate family or other relatives of 
the resident; and

(viii) Subject to reasonable 
restrictions and the resident’s right to 
deny or withdraw consent at any time, 
others who are visiting with the consent 
of the resident.

(2) The facility must provide 
reasonable access to any resident by 
any entity or individual that provides 
health, social, legal, or other services to 
the resident, subject to the resident’s 
right to deny or withdraw consent at 
anytime.

(3) The facility must allow 
representatives of the State 
Ombudsman, described in paragraph
(j)(l)(iv) of this section, to examine a 
resident’s clinical records with the 
permission of the resident or the 
resident’s legal representative, and 
consistent with State law.

(k) Telephone. The resident has the 
right to have reasonable access to the 
use of a telephone where calls can be 
made without being overheard.

(l) Personal property. The resident has 
the right to retain and use personal 
possessions, including some furnishings, 
and appropriate clothing, as space 
permits, unless to do so would infringe 
upon the rights or health and safety of 
other residents.

(m) Married couples. The resident has 
the right to share a room with his or her 
spouse when married residents live in 
the same facility and both spouses 
consent to the arrangement

(n) Self-Administration of Drugs. An 
individual resident may self-administer 
drugs if the interdisciplinary team, as 
defined by § 483.20(d)(2)(H), has 
determined that this practice is safe.

(0) Refusal of certain transfers. (1) An 
individual has the right to refuse a 
transfer to another room within the 
facility, if the purpose of the transfer is 
to relocate—

(1) A resident of a SNF from the 
distinct part of the facility that is a SNF 
to a part of the facility that is not a SNF, 
or

(ii) If a resident of a NF from the 
distinct part of the facility that is a NF to 
a distinct part of the facility that is a 
SNF.

(2) A resident’s exercise of the right to 
refuse transfer under paragraph (o)(l) of 
this section does not affect the 
individual’s eligibility or entitlement to 
Medicaid benefits.

§ 463.12 Admission, transfer and 
discharge rights.

(a) Transfer and discharge—
(1) Definition: Transfer and discharge 

includes movement of a resident to a 
bed outside of the certified facility 
whether that bed is in the same physical 
plant or not. Transfer and discharge 
does not refer to movement of a resident 
to a bed within the same certified 
facility.

(2) Transfer and discharge 
requirements. The facility must permit 
each resident to remain in the facility, 
and not transfer or discharge the 
resident from the facility unless—

(i) The transfer or discharge is 
necessary for the resident's welfare and 
the resident’s needs cannot be met in 
the facility;

(ii) The transfer or discharge is 
appropriate because the resident’s 
health has improved sufficiently so the 
resident no longer needs the services 
provided by the facility;

(iii) The safety of individuals in the 
facility is endangered;

(iv) The health of individuals in the 
facility would otherwise be endangered;

(v) The resident has failed, after 
reasonable and appropriate notice, to 
pay for (or to have paid under Medicare 
or Medicaid) a stay at the facility. For a 
resident who becomes eligible for 
Medicaid after admission to a facility, 
the facility may charge a resident only 
allowable charges under Medicaid; or

(vi) The facility ceases to operate.
(3) Documentation. When the facility 

transfers or discharges a resident under 
any of the circumstances specified in 
paragraphs (a)(2)(i) through (v) of this 
section, the resident’s clinical record 
must be documented. The 
documentation must be made by—

(i) The resident’s physician when 
transfer or discharge is necessary under 
paragraph (a)(2)(i) or paragraph (a)(2)(ii) 
of this section; and
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(ii) A physician when transfer or 
discharge is necessary under paragraph
(a)(2)(iv) of this section.

(4) Notice before transfer. Before a 
facility transfers or discharges a 
resident, the facility must—

(i) Notify the resident and, if known, a 
family member or legal representative of 
the resident of the transfer or discharge 
and the reasons for the move in writing 
and in a language and manner they 
understand.

(ii) Record the reasons in the 
resident’s clinical record; and

(iii) Include in the notice the items 
described in paragraph (a)(6) of this 
section.

(5) Timing o f the notice, (i) Except 
when specified in paragraph (a)(5)(ii) of 
this section, the notice of transfer or 
discharge required under paragraph
(a)(4) of this section must be made by 
the facility at least 30 days before the 
resident is transferred or discharged.

(ii) Notice may be made as soon as 
practicable before transfer or discharge 
when—

(A) the safety of individuals in the 
facility would be endangered under 
paragraph (a)(2)(iii) of this section;

(B) The health of individuals in the 
facility would be endangered, under 
paragraph (a)(2)(iv) of this section;

(C) The resident’s health improves 
sufficiently to allow a more immediate 
transfer of discharge, under paragraph
(a)(2)(ii) of this section;

(D) An immediate transfer or 
discharge is required by the resident’s 
urgent medical needs, under paragraph
(a)(2)(ii) of this section; or

(E) A resident has not resided in the 
facility for 30 days.

(6) Contents o f the notice. For nursing 
facilities, the written notice specified in 
paragraph (a)(4) of this section must 
include the following:

(i) The reason for transfer or 
discharge;

(ii) The effective date of transfer or 
discharge;

(iii) The location to which the resident 
is transferred or discharged;

(iv) A statement that the resident has 
the right to appeal the action to the 
State;

(v) The name, address and telephone 
number of the State long term care 
ombudsman;

(vi) For nursing facility residents with 
developmental disabilities, the mailing 
address and telephone number of the 
agency responsible for the protection 
and advocacy of developmentally 
disabled individuals established under 
Part C of the Developmental Disabilities 
Assistance and Bill of Rights Act; and

(vii) For nursing facility residents who 
are mentally ill, the mailing address and

telephone number of the agency 
responsible for the protection and 
advocacy of mentally ill individuals 
established under the Protection and 
Advocacy for Mentally 111 Individuals 
Act.

(7 )  Orientation for transfer or 
discharge. A facility must provide 
sufficient preparation and orientation to 
residents to ensure safe and orderly 
transfer or discharge from the facility.

(b) Notice of bed-hold policy and 
readmission—(1) Notice before transfer. 
Before a nursing facility transfers a 
resident to a hospital or allows a 
resident to go on therapeutic leave, the 
nursing facility must provide written 
information to the resident and a family 
member or legal representative that 
specifies—

(1) The duration of the bed-hold policy 
under the State plan, if any, during 
which the resident is permitted to return 
and resume residence in the nursing 
facility; and

(ii) The nursing facility’s policies 
regarding bed-hold periods, which must 
be consistent with paragraph (b)(3) of 
this section, permitting a resident to 
return.

(2) Bed-hold notice upon transfer. At 
the time of transfer of a resident for 
hospitalization or therapeutic leave, a 
nursing facility must provide to the 
resident and a family member or legal 
representative written notice which 
specifies the duration of the bed-hold 
policy described in paragraph (b)(1) of 
this section.

(3) Permitting resident to return to 
facility. A nursing facility must establish 
and follow a written policy under which 
a resident, whose hospitalization or 
therapeutic leave exceeds the bed-hold 
period under the State plan, is 
readmitted to the facility immediately 
upon the first availability of a bed in a 
semi-private room if the resident—

(i) Requires the services provided by 
the facility; and

(ii) Is eligible for Medicaid nursing 
facility services.

(c) Equal access to quality care.
(1) A facility must establish and 

maintain identical policies and practices 
regarding transfer, discharge, and the 
provision of services under the State 
plan for all individuals regardless of 
source of payment;

(2) The facility may charge any 
amount for services furnished to non- 
Medicaid residents consistent with the 
notice requirement in § 483.10(b)(5)(i) 
and (b)(6) describing the charges; and

(3) The State is not required to offer 
additional services on behalf of a 
resident other than services provided in 
the State plan.

(d) Admissions policy.

(1) The facility must—
(1) Not require residents or potential 

residents to waive their rights to 
Medicare or Medicaid; and

(ii) Not require oral or written 
assurance that residents or potential 
residents are not eligible, for, or will not 
apply for, Medicare benefits.

(2) The facility must not require a 
third party guarantee of payment to the 
facility as a condition of admission or 
expedited admission, or continued stay 
in the facility. However, the facility may 
require an individual who has legal 
access to a resident’s income or 
resources available to pay for facility 
care to sign a contract, without incurring 
personal financial liability, to provide 
facility payment from the resident’s 
income or resources.

(3) In the case of a person eligible for 
Medicaid, a nursing facility must not 
charge, solicit, accept, or receive, in 
addition to any amount otherwise 
required to be paid under the State plan, 
any gift, money, donation, or other 
consideration as a precondition of 
admission, expedited admission or 
continued stay in the facility.
However,—

(i) A nursing facility may charge a 
resident who is eligible for Medicaid for 
items and services the resident has 
requested and received, and that are not 
specified in the State plan as included in 
the term “nursing facility services” so 
long as the facility gives proper notice of 
the availability and cost of these 
services to residents and does not 
condition the resident’s admission or 
continued stay on the request for and 
receipt of such additional services; and

(ii) A nursing facility may solicit, 
accept, or receive a charitable, religious, 
or philanthropic contribution from an 
organization or from a person unrelated 
to a Medicaid eligible resident or 
potential resident, but only to the extent 
that the contribution is not a condition 
of admission, expedited admission, or 
continued stay in the facility for a 
Medicaid eligible resident.

(4) States or political subdivisions 
may apply stricter admissions standards 
under State or local laws than are 
specified in this section, to prohibit 
discrimination against individuals 
entitled to Medicaid.

§ 483.13 Resident behavior and facility 
practices.

(a) Restraints. The resident has the 
right to be free from any physical or 
chemical restraints imposed for 
purposes of discipline or convenience, 
and not required to treat the resident’s 
medical symptoms.
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(b) Abuse. The resident has the right 
to be free from verbal, sexual, physical, 
and mental abuse, corporal punishment, 
and involuntary seclusion.

(c) Staff treatment o f residents. The 
facility must develop and implement 
written policies and procedures that 
prohibit mistreatment, neglect, and 
abuse of residents and misappropriation 
of resident property.

(1) The facility must—
(1) Not use verbal, mental, sexual, or 

physical abuse, corporal punishment, or 
involuntary seclusion;

(ii) Not employ individuals who have 
been—

(A) Found guilty of abusing, 
neglecting, or mistreating individuals by 
a court of law; or

(B) Have had a finding entered into 
the State nurse aide registry concerning 
abuse, neglect, mistreatment of 
residents or misappropriation of their 
property; and

(iii) Report any knowledge it has of 
actions by a court of law against an 
employee, which would indicate 
unfitness for service as a nurse aide or 
other NF staff to the State nurse aide 
registry or licensing authorities.

(2) The facility must ensure that all 
alleged violations involving 
mistreatment, neglect, or abuse, 
including injuries of unknown source, 
and misappropriation of resident 
property are reported immediately to the 
administrator of the facility and to other 
officials in accordance with State law 
through established procedures 
(including to the State survey and 
certification agency).

(3) The facility must have evidence 
that all alleged violations are thoroughly 
investigated, and must prevent further 
potential abuse while the investigation 
is in progress.

(4) The results of all investigations 
must be reported to the administrator or 
his designated representative and to 
other officials in accordance with State 
law (including to the State survey and 
certification agency) within 5 working 
days of the incident, and if the alleged 
violation is verified appropriate 
corrective action must be taken.

§483.15 Quality of life.
A facility must care for its residents in 

a manner and in an environment that 
promotes maintenance or enhancement 
of each resident’s quality of life.

(a) Dignity. The facility must promote 
care for residents in a manner and in an 
environment that maintains or enhances 
each resident’s dignity and respect in 
full recognition of his or her 
individuality.

(b) Self-determination and 
participation. The resident has the right 
to—

(1) Choose activities, schedules, and 
health care consistent with his or her 
interests, assessments, and plans of 
care;

(2) Interact with members of the 
community both inside and outside the 
facility; and

(3) Make choices about aspects of his 
or her life in the facility that are 
significant to the resident.

(c) Participation in resident and 
family groups.

(1) A resident has the right to organize 
and participate in resident groups in the 
facility;

(2) A resident’s family has the right to 
meet in the facility with the families of 
other residents in the facility;

(3) The facility must provide a 
resident or family group, if one exists, 
with private space;

(4) Staff or visitors may attend 
meetings at the group’s invitation;

(5) The facility must provide a 
designated staff person responsible for 
providing assistance and responding to 
written requests that result from group 
meetings;

(6) When a resident or family group 
exists, the facility must listen to the 
views and act upon the grievances and 
recommendations of residents and 
families concerning proposed policy and 
operational decisions affecting resident 
care and life in the facility.

(d) Participation in other activities. A 
resident has the right to participate in 
social, religious, and community 
activities that do not interfere with the 
rights of other residents in the facility.

(e) Accommodation of needs. A 
resident has the right to—

(1) Reside and receive services in the 
facility with reasonable accommodation 
of individual needs and preferences, 
except when the health or safety of the 
individual or other residents would be 
endangered; and

(2) Receive notice before the 
resident’s room or roommate in the 
facility is changed.

(f) Activities.
(1) The facility must provide for an 

ongoing program of activities designed 
to meet, in accordance with the 
comprehensive assessment, the interests 
and the physical, mental, and 
psychosocial well-being of each 
resident.

(2) The activities program must be 
directed by a qualified professional 
who—

(i) Is a qualified therapeutic recreation 
specialist or an activities professional 
who is—

(A) Licensed or registered, if 
applicable, by the State in which 
practicing; and

(B) Eligible for certification as a 
therapeutic recreation specialist or as an 
activities professional by a recognized 
accrediting body on October 1,1990; or

(ii) Has 2 years of experience in a 
social or recreational program within 
the last 5 years, 1 of which was full-time 
in a patient activities program in a 
health care setting; or

(iii) Is a qualified occupational 
therapist or occupational therapy 
assistant; or

(iv) Has completed a training course 
approved by the State.

>(g) Social Services. (1)—The facility 
must provide medically-related social 
services to attain or maintain the highest 
practicable physical, mental, and 
psychosocial well-being of each 
resident.

(2) A facility with more than 120 beds 
must employ a qualified social worker 
on a full-time basis.

(3) Qualifications o f social worker. A 
qualified social worker is an individual 
with—

(i) A bachelor’s degree in social work 
or a bachelor’s degree in a human 
services field including but not limited 
to sociology, special education, 
rehabilitation counseling, and 
psychology; and

(ii) One year of supervised social 
work experience in a health care setting 
working directly with individuals.

(h) Environment.
The facility must provide—
(1) A safe, clean, comfortable, and 

homelike environment, allowing the 
resident to use his or her personal 
belongings to the extent possible;

(2) Housekeeping and maintenance 
services necessary to maintain a 
sanitary, orderly, and comfortable 
interior;

(3) Clean bed and bath linens that are 
in good condition;

(4) Private closet space in each 
resident room, as specified in
§ 483.70(d)(2)(iv) of this Part;

(5) Adequate and comfortable lighting 
levels in all areas;

(6) Comfortable and safe temperature 
levels. Facilities initially certified after 
October 1,1990 must maintain a 
temperature range of 71-81°F; and

(7) For the maintenance of 
comfortable sound levels.

§ 483.20 Resident assessment.
The facility must conduct initially and 

periodically a comprehensive, accurate, 
standardized, reproducible assessment 
of each resident’s functional capacity.
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(a) Admission orders. At the time 
each resident is admitted, the facility 
must have physician orders for the 
resident’s immediate care.

(b) Comprehensive assessments.
(1) The facility must make a

comprehensive assessment of a 
resident’s needs, which—

(1) Is based on a uniform data set 
specified by the Secretary and uses an ' 
instrument that is specified by the State 
and approved by the Secretary; and

(ii) Describes the resident’s capability 
to perform daily life functions and 
significant impairments in functional 
capacity.

(2) The comprehensive assessment 
must include at least the following 
information:

(i) Medically defined conditions and 
prior medical history;

(ii) Medical status measurement;
(iii) Physical and mental functional 

status;
(iv) Sensory and physical 

impairments;
(v) Nutritional status and 

requirements;
(vi) Special treatments or procedures;
(vii) Mental and psychosocial status;
{viiij Discharge potential;
(ix) Dental condition;
(x) Activities potential;
(xi) Rehabilitation potential;
(xii) Cognitive status; and
(xiii) Drug therapy.
(3) [Reserved]
(4) Frequency. Assessments must be 

conducted—
(i) No later than 14 days after the date 

of admission;
(ii) For current NF residents not later 

than October 1,1991;
(iii) For current SNF residents not 

later than January 1,1991;
(iv) Promptly after a significant 

change in the resident’s physical or 
mental condition; and

(v) In no case less often than once 
every 12 months.

(5) Review o f assessments. The 
nursing facility must examine each 
resident no less than once every 3 
months, and as appropriate, revise the 
resident’s assessment to assure the 
continued accuracy of the assessment.

(6) Use. The results of the assessment 
are used to develop, review, and revise 
the resident’s comprehensive plan of 
care, under paragraph (d) of this section.

(7) Coordination. The facility must 
coordinate assessments with any State- 
required preadmission screening 
program to the maximum extent 
practicable to avoid duplicative testing 
and effort.

(c) Accuracy of assessments. (1) 
Coordination, (i) Each assessment must 
be conducted or coordinated with the

appropriate participation of health 
professionals.

(ii) Each assessment must be 
conducted or coordinated by a 
registered nurse who signs and certifies 
the completion of the assessment

(2) Certification. Each individual who 
completes a portion of the assessment 
must sign and certify the accuracy of 
that portion of the assessment.

(3) Penalty for Falsification. An 
individual who willfully and knowingly 
certifies (or causes another individual to 
certify) a material and false statement in 
a resident assessment is subject to civil 
money penalties. The implementing 
regulations for this statutory authority 
are located in Part 1003 of this chapter.

(4) Use of independent assessors. If a 
State determines, under a survey or 
otherwise, that there has been a 
knowing and willful certification of false 
statements under paragraph (c)(3) of this 
section, the State may require (for a 
period specified by the State) that 
resident assessments under this 
paragraph be conducted and certified by 
individuals who are independent of the 
facility and who are approved by the 
State.

(d) Comprehensive care plans. (1) The 
facility must develop a comprehensive 
care plan for each resident that includes 
measurable objectives and timetables to 
meet a resident’s medical, nursing, and 
mental and psychosocial needs that are 
identified in the comprehensive 
assessment.

The plan of care must deal with the 
relationship of items or services ordered 
to be provided (or withheld) to the 
facility’s responsibility for fulfilling 
other requirements in these regulations.

(2) A comprehensive care plan must 
be—

(i) Developed within 7 days after 
completion of the comprehensive 
assessment;

(ii) Prepared by an interdisciplinary 
team, that includes the attending 
physician, a registered nurse with 
responsibility for the resident, and other 
appropriate staff in disciplines as 
determined by the resident’s needs, and, 
to the extent practicable, the 
participation of the resident, the 
resident’s family or the resident’s legal 
representative; and

(in) Periodically reviewed and revised 
by a team of qualified persons after 
each assessment.

(3) The services provided or arranged 
by the facility must—

(i) Meet professional standards of 
quality; and

(ii) Be provided by qualified persons 
in accordance with each resident’s 
written plan of care.

(e) Discharge summary. When the 
facility anticipates discharges a resident 
must have a discharge summary that 
includes—

(1) A recapitulation of the resident’s 
stay;

(2) A final summary of the resident's 
status to include items in paragraph
(b)(2) of this section, at the time of the 
discharge that is available for release to 
authorized persons and agencies, with 
the consent of the resident or legal 
representative; and

(3) A post-discharge plan of care that 
is developed with the participation of 
the resident and his or her family, which 
will assist the resident to adjust to his or 
her new living environment.

(f) Preadmission screening for 
mentally ill individuals and individuals 
with mental retardation.

(1) A nursing facility must not admit, 
on or after January 1,1989, any new 
resident with—

(1) Mental illness as defined In 
paragraph (f)(2](i) of this section, unless 
the State mental health authority has 
determined, based on an independent 
physical and mental evaluation 
performed by a person or entity other 
than the State mental health authority, 
prior to admission,

(A) That, because of the physical and 
mental condition of the individual, the 
individual requires the level of services 
provided by a nursing facility; and

(BJ If the individual requires such 
level of services, whether specialized 
services the individual requires active 
treatment for mental illness; or

(ii) Mental retardation, as defined in 
paragraph (f)(2)(ii) of this section, unless 
the State mental retardation or 
developmental disability authority has 
determined prior to admission—

(A) That, because of the physical and 
mental condition of the individual, the 
individual requires the level of services 
provided by a nursing facility; and

(B) If the individual requires such 
level of services, whether the individual 
requires active treatment for mental 
retardation.

(2) Definition. For purposes of this 
section—

(i) An individual is considered to have 
“mental illness’’ if the individual has a 
serious mental illness as defined in
§ 483.102(b)(1).

(ii) An individual is considered to be 
“mentally retarded" if the individual is 
mentally retarded as defined in
§ 483.102(b)(3) or is a person with a 
related condition as described in 42 CFR 
435.1009.
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§ 483.25 Quality of care.
Each resident must receive and the 

facility must provide the necessary care 
and services to attain or maintain the 
highest practicable physical, mental, 
and psychosocial well-being, in 
accordance with the comprehensive 
assessment and plan of care.

(a) Activities of daily living. Based on 
the comprehensive assessment of a 
resident, the facility must ensure that—

(1) A resident’s abilities in activities 
of daily living do not diminish unless 
circumstances of the individual’s clinical 
condition demonstrate that diminution 
was unavoidable. This includes the 
resident’s ability to—

(1) Bathe, dress, and groom;
(ii) Transfer and ambulate;
(iii) Toilet;
(iv) Eat; and
(v) Use speech, language, or other 

functional communication systems.
(2) A resident is given the appropriate 

treatment and services to maintain or 
improve his or her abilities specified in 
paragraph (a)(1) of this section; and

(3) A resident who is unable to carry 
out activities of daily living receives the 
necessary services to maintain good 
nutrition, grooming, and personal and 
oral hygiene.

(b) Vision and hearing. To ensure that 
residents receive proper treatment and 
assistive devices to maintain vision and 
hearing abilities, the facility must, if 
necessary, assist the resident—

(1) In making appointments, and
(2) By arranging for transportation to 

and from the office of a practitioner 
specializing in the treatment of vision or 
hearing impairment or the office of a 
professional specializing in the 
provision of vision or hearing assistive 
devices.

(c) Pressure sores. Based on the 
comprehensive assessment of a resident, 
the facility must ensure that—

(1) A resident who enters the facility 
without pressure sores does not develop 
pressure sores unless the individual’s 
clinical condition demonstrates that 
they were unavoidable; and

(2) A resident having pressure sores 
receives necessary treatment and 
services to promote healing, prevent 
infection and prevent new sores from 
developing.

(d) Urinary Incontinence. Based on 
the resident’s comprehensive 
assessment, the facility must ensure 
that—

(1) A resident who enters the facility 
without an indwelling catheter is not 
catheterized unless the resident’s 
clinical condition demonstrates that 
catheterization was necessary; and

(2) A resident who is incontinent of 
bladder receives appropriate treatment

and services to prevent urinary tract 
infections and to restore as much 
normal bladder function as possible.

(e) Range of motion. Based on the 
comprehensive assessment of a resident, 
the facility must ensure that—

(1) A resident who enters the facility 
without a limited range of motion does 
not experience reduction in range of 
motion unless the resident’s clinical 
condition demonstrates that a reduction 
in range of motion is unavoidable; and

(2) A resident with a limited range of 
motion receives appropriate treatment 
and services to increase range of motion 
and/or to prevent further decrease in 
range of motion.

(f) Mental and Psychosocial 
functioning. Based on the 
comprehensive assessment of a resident, 
the facility must ensure that—

(1) A resident who displays mental or 
psychosocial adjustment difficulty, 
receives appropriate treatment and 
services to correct the assessed 
problem, and

(2) A resident whose assessment did 
not reveal a mental or psychosocial 
adjustment difficulty does not display a 
pattern of decreased social interaction 
and/or increased withdrawn, angry, or 
depressive behaviors, unless the 
resident’s clinical condition 
demonstrates that such a pattern was 
unavoidable.

(g) Naso-gastric tubes. Based on the 
comprehensive assessment of a resident, 
the facility must ensure that—

(1) A resident who has been able to 
eat enough alone or with assistance is 
not fed by naso-gastric tube unless the 
resident’s clinical condition 
demonstrates that use of a naso-gastric 
tube was unavoidable; and

(2) A resident who is fed by a naso
gastric or gastrostomy tube receives the 
appropriate treatment and services to 
prevent aspiration pneumonia, diarrhea, 
vomiting, dehydration, metabolic 
abnormalities, and nasal-pharyngeal 
ulcers and to restore, if possible, normal 
feeding function.

(h) Accidents. The facility must ensure 
that—

(1) The resident environment remains 
as free of accident hazards as is 
possible; and

(2) Each resident receives adequate 
supervision and assistance devices to 
prevent accidents.

(i) Nutrition. Based on a resident’s 
comprehensive assessment, the facility 
must ensure that a resident—

(1) Maintains acceptable parameters 
of nutritional status, such as body 
weight and protein levels, unless the 
resident’s clinical condition 
demonstrates that this is not possible; 
and

(2) Receives a therapeutic diet when 
there is a nutritional problem.

(j) Hydration. The facility must 
provide each resident with sufficient 
fluid intake to maintain proper 
hydration and health.

(k) Special needs. The facility must 
ensure that residents receive proper 
treatment and care for the following 
special services:

(l) Injections;
(2) Parenteral and enteral fluids; .
(3) Colostomy, ureterostomy, or 

ileostomy care;
(4) Tracheostomy care;
(5) Tracheal suctioning;
(6) Respiratory care;
(7) Foot care; and
(8) Prostheses.
(l) Unnecessary drug—(1) General. 

Each resident’s drug regimen must be 
free from unnecessary drugs. An 
unnecessary drug is any drug when 
used:

(1) In excessive dose (including 
duplicate drug therapy); or

(ii) For excessive duration; or
(iii) Without adequate monitoring; or
(iv) Without adequate indications for 

its use; or
(v) In the presence of adverse 

consequences which indicate the dose 
should be reduced or discontinued; or

(vi) Any combinations of the reasons 
above.

(2) Antipsychotic Drugs. Based on a 
comprehensive assessment of a resident, 
the facility must ensure that—

(i) Residents who have not used 
antipsychotic drugs are not given these 
drugs unless antipsychotic drug therapy 
is necessary to treat a specific condition 
as diagnosed and documented in the 
clinical record; and

(ii) Residents who use antipsychotic 
drugs receive gradual dose reductions, 
and behavioral interventions, unless 
clinically contraindicated, in an effort to 
discontinue these drugs.

(m) Medication Errors—The facility 
must ensure that—

(1) It is free of medication error rates 
of five percent or greater; and

(2) Residents are free of any 
significant medication errors.

§§ 483.28 and 483.29 [Removed]
4. Sections 483.28 and 483.29 are 

removed.
5. In Subpart B, § § 483.30, 483.35, 

483.40, 483.45, 483.55, 483.60, 483.65, 
483.70 and 483.75 are revised as follows:

§ 483.30 Nursing services.
The facility must have sufficient 

nursing staff to provide nursing and 
related services to attain or maintain the 
highest practicable physical, mental,
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and psychosocial well-being of each 
resident, as determined by resident 
assessments and individual plans of 
care.

(a) Sufficient staff. (1) The facility 
must provide services by sufficient 
numbers of each of the following types 
of personnel on a 24-hour basis to 
provide nursing care to all residents in 
accordance with resident care plans:

(1) Except when waived under 
paragraph (cj of this section, licensed 
nurses; and

(ii) Other nursing personnel
(2) Except when waived under 

paragraph (c) of this section, the facility 
must designate a licensed nurse to serve 
as a charge nurse on each tour of duty.

(b) Registered nurse. (1) Except when 
waived under paragraph (c) or (d) of this 
section, the facility must use the 
services of a registered nurse for at least 
8 consecutive hours a day, 7 days a 
week.

(2) Except when waived under 
paragraph (c) or (d) of this section, the 
facility must designate a registered 
nurse to serve as the director of nursing 
on a full time basis.

{3} The director of nursing may serve 
as a charge nurse only when the facility 
has an average daily occupancy of 60 or 
fewer residents.

(c) Nursing facilities: W aiver of 
requirement to provide licensed nurses 
on a 24-hour basis. To the extent that a 
facility is unable to meet the 
requirements of paragraphs <a)(2) and
(b)(1) of this section, a State may waive 
such requirements with respect to the 
facility if—

(1) The facility demonstrates to the 
satisfaction of the State that the facility 
has been unable, despite diligent efforts 
(including offering wages at the 
community prevailing rate for nursing 
facilities), to recruit appropriate 
personnel;

(2) The State determines that a waiver 
of the requirement will not endanger the 
health or safety of individuals staying in 
the facility;

(3) The State finds that, for any 
periods in which licensed nursing 
services are not available, a registered 
nurse or a physician is obligated to 
respond immediately to telephone calls 
from the facility;

(4) A waiver granted under the 
conditions listed in paragraph (c) of this 
section is subject to annual State 
review;

(5) In granting or renewing a waiver, a 
facility may be required by the State to 
use other qualified, licensed personnel;

(6) The State agency granting a waiver 
of such requirements provides notice of 
the waiver to the State long term care 
ombudsman (established under section

307(a)(12) of the Older Americans Act of 
1965) and the protection and advocacy 
system in the State for the mentally ill 
and mentally retarded; and

(7) The nursing facility that is granted 
such a waiver by a State notifies 
residents of the facility (or, where 
appropriate, the guardians or legal 
representatives of such residents) and 
members of their immediate families of 
the waiver.

(d) SNFs: Waiver o f the requirem ent 
to provide services o f a registered nurse 
for m ore than 40 hours a week.

(1) The Secretary may waive the 
requirement that a SNF provide the 
services of a registered nurse for more 
than 40 hours a week, including a 
director of nursing specified in 
paragraph (b) of this section, if the 
Secretary finds that—

(i) The facility is located in a rural 
area and the supply of skilled nursing 
facility services in the area is not 
sufficient to meet the needs of 
individuals residing in the area;

(ii) The facility has one full-time 
registered nurse who is regularly on 
duty at the facility 40 hours a week; and

(iii) The facility either—
(A) Has only patients whose 

physicians have indicated (through 
physicians’ orders or admission notes) 
that they do not require the services of a 
registered nurse or a physician for a 48- 
hours period, or

(B) Has made arrangements for a 
registered nurse or a physician to spend 
time at the facility, as determined 
necessary by the physician, to provide 
necessary skilled nursing services on 
days when the regular full-time 
registered nurse is not on duty;

(iv) The Secretary provides notice of 
the waiver to the State long term care 
ombudsman (established under section 
307(a) (12) of the Older American Act of 
1965) and the protection and advocacy 
system in the State for the mentally ill 
and mentally retarded; and

(v) The facility that is granted such a 
waiver notifies residents of the facility 
(or, where appropriate, the guardians or 
legal representatives of such residents) 
and members of their immediate 
families of the waiver.

(2) A waiver of the registered nurse 
requirement under paragraph (d)(1) of 
this section is subject to annual renewal 
by the Secretary.

§ 483.35 Dietary services.
The facility must provide each 

resident with a nourishing, palatable, 
well-balanced diet that meets the daily 
nutritional and special dietary needs of 
each resident.

(a) Staffing. The facility must employ 
a qualified dietitian either full-time, 
part-time, or on a consultant basis.

(1) If a qualified dietitian is not 
employed full-time, the facility must 
designate a person to serve as the 
director of food service who receives 
frequently scheduled consultation from 
a qualified dietitian.

(2) A qualified dietitian is one who is 
qualified based upon either registration 
by the Commission on Dietetic 
Registration of the American Dietetic 
Association, or on the basis of 
education, training, or experience in 
identification of dietary needs, planning, 
and implementation of dietary programs.

(b) Sufficient staff. The facility must 
employ sufficient support personnel 
competent to carry out the functions of 
the dietary service,

(c) Menus and nutritional adequacy. 
Menus must—

(1) Meet tiie nutritional needs of 
residents in accordance with the 
recommended dietary allowances of the 
Food and Nutrition Board of the 
National Research Council, National 
Academy of Sciences;

(2) Be prepared in advance; and
(3) Be followed.
(d) Food. Each resident receives and 

the facility provides—
(1) Food prepared by methods that 

conserve nutritive value, flavor, and 
appearance;

(2) Food that is palatable, attractive, 
and at the proper temperature;

(3) Food prepared in a form designed 
to meet individual needs; and

(4) Substitutes offered of similar 
nutritive value to residents who refuse 
food served,

(e) Therapeutic diets. Therapeutic 
diets must be prescribed by the 
attending physician.

(f) Frequency o f meals. (1) Each 
resident receives and the facility 
provides at least three meals daily, at 
regular times comparable to norma! 
mealtimes in the community.

(2) There must be no more than 14 
hours between a substantial evening 
meal and breakfast the following day, 
except as provided in (4) below.

(3) The facility must offer snacks at 
bedtime daily.

(4) When a nourishing snack is 
provided at bedtime, up to 16 hours may 
elapse between a substantial evening 
meal and breakfast the following day if 
a resident group agrees to this meal 
span, and a nourishing snack is served.

(g) Assistive devices. The facility must 
provide special eating equipment and 
utensils for residents who need them.

(h) Sanitary conditions. The facility 
must—
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(1) Procure food from sources 
approved or considered satisfactory by 
Federal, State, or local authorities;

(2) Store, prepare, distribute, and 
serve food under sanitary conditions; 
and

(3) Dispose of garbage and refuse 
properly.

§ 483.40 Physician services.
A physician must personally approve 

in writing a recommendation that an 
individual be admitted to a facility. Each 
resident must remain under the care of a 
physician.

(a) Physician supervision. The facility 
must ensure that—

(1) The medical care of each resident 
is supervised by a physician; and

(2) Another physician supervises the 
medical care of residents when their 
attending physician is unavailable.

(b) Physician visits. The physician 
must—

(1) Review the resident’s total 
program of care, including medications 
and treatments, at each visit required by 
paragraph (c) of this section;

(2) Write, sign, and date progress 
notes at each visit; and

(3) Sign and date all orders.
(c) Frequency o f physician visits.
(1) The resident must be seen by a 

physician at least once every 30 days for 
the first 90 days after admission, and at 
least once every 60 days thereafter.

(2) A physician visit is considered 
timely if it occurs not later than 10 days 
after the date the visit was required.

(3) Except as provided in paragraphs
(c)(4) and (f) of this section, all required 
physician visits must be made by the 
physician personally.

(4) At the option of the physician, 
required visits in SNFs after the initial 
visit may alternate between personal 
visits by the physician and visits by a 
physician assistant, nurse practitioner, 
or clinical nurse specialist in accordance 
with paragraph (e) of this section.

(d) Availability o f physicians for 
emergency care. The facility must 
provide or arrange for the provision of 
physician services 24 hours a day, in 
case of an emergency.

(e) Physician delegation of tasks in 
SNFs. (1) Except as specified in 
paragraph (e)(2) of this section, a 
physician may delegate tasks to a 
physician assistant, nurse practitioner, . 
or clinical nurse specialist who—

(i) Meets the applicable definition in
§ 491.2 of this chapter or, in the case of a 
clinical nurse specialist, is licensed as 
such by the State;

(ii) Is acting within the scope of 
practice as defined by State law; and

(iii) Is under the supervision of the 
physician.

(2) A physician may not delegate a 
task when the regulations specify that 
the physician must perform it 
personally, or when the delegation is 
prohibited under State law or by the 
facility’s own policies.

(f) Performance o f physician tasks in 
NFs. At the option of the State, any 
required physician task in a NF 
(including tasks which the regulations 
specify must be performed personally by 
the physician) may also be satisfied 
when performed by a nurse practitioner, 
clinical nurse specialist, or physician 
assistant who is not an employee of the 
facility but who is working in 
collaboration with a physician.

§ 483.45 Specialized rehabilitative 
services.

(a) Provision o f services. If 
specialized rehabilitative services such 
as but not limited to physical therapy, 
speech-language pathology, 
occupational therapy, and health 
rehabilitative services for mental illness 
and mental retardation, are required in 
the resident’s comprehensive plan of 
care, the facility must—

(1) Provide the required services; or
(2) Obtain the required services from 

an outside resource (in accordance with 
§ 483.75(j) of this part) from a provider 
of specialized rehabilitative services.

(b) Qualifications. Specialized 
rehabilitative services must be provided 
under the written order of a physician 
by qualified personnel.

§ 483.55 Dental services.
The facility must assist residents in 

obtaining routine and 24-hour 
emergency dental care.

(a) Skilled nursing facilities. A facility 
(1) Must provide or obtain from an 
outside resource, in accordance with 
§ 483.75(h) of this part, routine and 
emergency dental services to meet the 
needs of each resident;

(2) May charge a Medicare resident an 
additional amount for routine and 
emergency dental services;

(3) Must if necessary, assist the 
resident—

(i) In making appointments; and
(ii) By arranging for transportation to 

and from the dentist’s office; and
(4) Promptly refer residents with lost 

or damaged dentures to a dentist.
[by Nursing facilities. The facility (1) 

Must provide or obtain from an outside 
resource, in accordance with § 483.75(h) 
of this part, the following dental services 
to meet the needs of each resident:

(i) Routine dental services (to the 
extent covered under the State plan); 
and

(ii) Emergency dental services;

(2) Must, if necessary, assist the 
resident—-

(i) In making appointments; and
(ii) By arranging for transportation to 

and from the dentist’s office; and
\  (3) Must promptly refer residents with 

lost or damaged dentures to a dentist.

§ 483.60 Pharmacy services.
The facility must provide routine and 

emergency drugs and biologicals to its 
residents, or obtain them under an 
agreement described in § 483.75(h) of 
this part. The facility may permit 
unlicensed personnel to administer 
drugs if State law permits, but only 
under the general supervision of a 
licensed nurse.

(a) Procedures. A facility must 
provide pharmaceutical services 
(including procedures that assure the 
accurate acquiring, receiving, 
dispensing, and administering of all 
drugs and biologicals) to meet the needs 
of each resident.

(b) Service consultation. The facility 
must employ or obtain the services of a 
licensed pharmacist who—

(1) Provides consultation on all 
aspects of the provision of pharmacy 
services in the facility;

(2) Establishes a system of records of 
receipt and disposition of all controlled 
drugs in sufficient detail to enable an 
accurate reconciliation; and

(3) Determines that drug records are in 
order and that an account of all 
controlled drugs is maintained and 
periodically reconciled.

(c) Drug regimen review. (1) The drug 
regimen of each resident must be 
reviewed at least once a month by a 
licensed pharmacist.

(2) The pharmacist must report any 
irregularities to the attending physician 
and the director of nursing, and these 
reports must be acted upon.

(d) Labeling of drugs and biologicals. 
Drugs and biologicals used in the facility 
must be labeled in accordance with 
currently accepted professional 
principles, and including the appropriate 
accessory and cautionary instructions, 
and the expiration date when 
applicable.

(e) Storage o f drugs and biologicals.
(1) In accordance with State and 

Federal laws, the facility must store all 
drugs and biologicals in locked 
compartments under proper temperature 
controls, and permit only authorized 
personnel to have access to the keys.

(2) The facility must provide 
separately locked, permanently affixed 
compartments for storage of controlled 
drugs listed in Schedule II of the 
Comprehensive Drug Abuse Prevention 
and Control Act of 1976 and other drugs
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subject to abuse, except when the 
facility uses single unit package drug 
distribution systems in which the 
quantity stored is minimal and a missing 
dose can be readily detected.

§ 483.65 Infection control.
The facility must establish and 

maintain an infection control program 
designed to provide a safe, sanitary, and 
comfortable environment and to help 
prevent the development and 
transmission of disease and infection.

(a) Infection control program. The 
facility must establish an infection 
control program under which it—

(1) Investigates, controls, and prevents 
infections in the facility;

(2) Decides what procedures, such as 
isolation, should be applied to an 
individual resident; and

(3) Maintains a record of incidents 
and corrective actions related to 
infections.

(b) Preventing spread o f infection. (1) 
When the infection control program 
determines that a resident needs 
isolation to prevent the spread of 
infection, the facility must isolate the 
resident.

(2) The facility must prohibit 
employees with a communicable disease 
or infected skin lesions from direct 
contact with residents or their food, if 
direct contact will transmit the disease.

(3) The facility must require staff to 
wash their hands after each direct 
resident contact for which handwashing 
is indicated by accepted professional 
practice.

(c) Linens. Personnel must handle, 
store, process, and transport linens so as 
to prevent the spread of infection

§ 483.70 Physical environment
The facility must be designed, 

constructed, equipped, and maintained 
to protect the health and safety of 
residents, personnel and the public.

(a) Life safety from fire. Except as 
provided in paragraph (a)(1) or (a)(3) of 
this section, the facility must meet the 
applicable provisions of the 1985 edition 
of the Life Safety Code of the National 
Fire Protection Association (which is 
incorporated by reference).
Incorporation of the 1985 edition of the 
National Fire Protection Association’s 
Life Safety Code (published February 7, 
1985; ANSI/NFPA) was approved by the 
Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51 that govern the use of 
incorporations by reference.1

* The Code is available for inspection at the 
Office of the Federal Register Information Center, 
room 8301,1110 L Street NW„ Washington, DC 
Copies may be obtained from the National Fire

(1) A facility is considered to be in 
compliance with this requirement as 
long as the facility—

(1) On November 26,1982, complied 
with or without waivers, with the 
requirements of the 1967 or 1973 editions 
of the Life Safety Code and continues to 
remain in compliance with those 
editions of the Code; or

(ii) On May 9,1988, complied, with or 
without wavers, with the 1981 edition of 
the Life Safety Code and continues to 
remain in compliance with that edition 
of the Code.

(2) After consideration of State survey 
agency findings, HCFA, or in the case of 
a nursing facility (including a dually 
participating facility), the State survey 
agency may waive specific provisions of 
the Life Safety Code which, if rigidly 
applied would result in unreasonable 
hardship upon the facility, but only if the 
waiver does not adversely affect the 
health and safety of residents or 
personnel.

(3) The provisions of the Life Safety 
Code do not apply in a State where 
HCFA finds, in accordance with 
applicable provisions of sections 
1819(d)(2)(B)(ii) and 1919(d)(2)(B)(ii) of 
the Act, that a fire and safety code 
imposed by State law adequately 
protects patients, residents and 
personnel in long term care facilities.

(b) Em ergency power.
(1) An emergency electrical power 

system must supply power adequate at 
least for lighting all entrances and exits; 
equipment to maintain the fire detection, 
alarm, and extinguishing systems; and 
life support systems in the event the 
normal electrical supply is interrupted.

(2) When life support systems are 
used, the facility must provide 
emergency electrical power with an 
emergency generator (as defined in 
NFPA 99, Health Care Facilities) that is 
located on the premises.

(c) Space and equipment. The facility 
must—

(1) Provide sufficient space and 
equipment in dining, health services, 
recreation, and program areas to enable 
staff to provide residents with needed 
services as required by these standards 
and as identified in each resident’s plan 
of care; and

(2) Maintain all essential mechanical, 
electrical, and patient care equipment in 
safe operating condition.

(d) Resident rooms. Resident rooms 
must be designed and equipped for 
adequate nursing care, comfort, and 
privacy of residents.

Protection Association, Batterymarch Park, Quincy, 
MA 02200. If aiiy changes in this code are also to be 
incorporated by reference, a notice to that effect 
will be published in the Federal Register.

(1) Bedrooms must—
(1) Accommodate no-more than four 

residents;
(ii) Measure at least 80 square feet per 

resident in multiple resident bedrooms, 
and at least 100 square feet in single 
resident rooms;

(iii) Have direct access to an exit 
corridor;

(iv) Be designed or equipped to assure 
full visual privacy for each resident;

(v) In facilities initially certified after 
September 30,1990, except in private 
rooms, each bed must have ceiling 
suspended curtains, which extend 
around the bed to provide total visual 
privacy in combination with adjacent 
walls and curtains;

(vi) Have at least one window to the 
outside; and

(vii) Have a floor at or above grade 
level.

(2) The facility must provide each 
resident with—

(i) A separate bed of proper size and 
height for the convenience of the 
resident;

(ii) A clean, comfortable mattress;
(iii) Bedding appropriate to the 

weather and climate; and
(iv) Functional furniture appropriate 

to the resident’s needs, and individual 
closet space in the resident’s bedroom 
with clothes racks and shelves 
accessible to the resident.

(3) HCFA, or in the case of a nursing 
facility the survey agency, may permit 
variations in requirements specified in 
paragraphs (d)(1) (i) and (ii) of this 
section relating to rooms in individual 
cases when the facility demonstrates in 
writing that the variations—

(i) Are in accordance with the special 
needs of the residents; and

(ii) Will not adversely affect residents’ 
health and safety.

(e) Toilet facilities. Each resident 
room must be equipped with or located 
near toilet and bathing facilities.

(f) Resident call system. The nurse’s 
station must be equipped to receive 
resident calls through a communication 
system from—

(1) Resident rooms; and
(2) Toilet and bathing facilities.
(g) Dining and resident activities. The 

facility must provide one or more rooms 
designated for resident dining and 
activities. These rooms must—

(1) Be well lighted;
(2) Be well ventilated, with 

nonsmoking areas identified;
(3) Be adequately furnished; and
(4) Have sufficient space to 

accommodate all activities.
(h) Other environmental conditions. 

The facility must provide a safe, 
functional, sanitary, and comfortable
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environment for the residents, staff and 
the public. The facility must—

(1) Establish procedures to ensure that 
water is available to essential areas 
when there is a loss of normal water 
supply;

(2) Have adequate outside ventilation 
by means of windows, or mechanical 
ventilation, or a combination of the two;

(3) Equip corridors with firmly secured 
handrails on each side; and

(4) Maintain an effective pest control 
program so that the facility is free of 
pests and rodents.

§ 483.75 Administration.
A facility must be administered in a 

manner that enables it to use its 
resources effectively and efficiently to 
attain or maintain the highest 
practicable physical, mental, and 
psychosocial well-being of each 
resident.

(a) Licensure. A facility must be 
licensed under applicable State and 
local law.

(b) Compliance with Federal, State, 
and local laws and professional 
standards. The facility must operate and 
provide services in compliance with all 
applicable Federal, State, and local 
laws, regulations, and codes, and with 
accepted professional standards and 
principles that apply to professionals 
providing services in such a facility.

(c) Relationship to other HHS 
regulations. In addition to compliance 
with the regulations set forth in this 
subpart, facilities are obliged to meet 
the applicable provisions of other HHS 
regulations, including but not limited to 
those pertaining to nondiscrimination on 
the basis of race, color, or national 
origin (45 CFR part 80); 
nondiscrimination on the basis of 
handicap (45 CFR part 84); 
nondiscrimination on the basis of age 
(45 CFR part 91); protection of human 
subjects of research (45 CFR part 46); 
and fraud and abuse (42 CFR part 455). 
Although these regulations are not in 
themselves considered requirements 
under this part, their violation may 
result in the termination or suspension 
of, or the refusal to grant or continue 
payment with Federal funds.

(d) Governing body. (1) The facility 
must have a governing body, or 
designated persons functioning as a 
governing body, that is legally 
responsible for establishing and 
implementing policies regarding the 
management and operation of the 
facility; and

(2) The governing body appoints the 
administrator who is—

(i) Licensed by the State where 
licensing is required; and

(ii) Responsible for management of the 
facility.

(e) Required training o f nurse aides—  
(1) General rule. Effective October 1, 
1990, a facility must not use any 
individual working in the facility as a 
nurse aide for more than 4 months, on a 
full-time, temporary, per diem, or other 
basis, unless:

(1) That individual has completed a 
training and competency evaluation 
program, or a competency evaluation 
program approved by the State, and

(ii) That individual is competent to 
provide nursing and nursing related 
services.

(2) Rule for non-full-time employees.
A facility may not use an individual as a 
nurse aide on a temporary, per diem, 
leased, or any basis other than a 
permanent employee after January 1, 
1991 unless the individual meets the 
requirements in paragraph (e)(1) (i) and 
(ii) of this section.

(3) Competency evaluation programs 
for current employees. A  facility must 
provide, for individuals used as nurse 
aides as of January 1,1990, a 
competency evaluation program 
approved by the State, and preparation 
necessary for the individual to complete 
the program by October 1,1990.

(4) Competency. Effective October 1, 
1990, a facility may permit an individual 
to serve as a nurse aide or provide 
services of a type for which the 
individual has not demonstrated 
competence only when—

(i) The individual is in a training or 
competency evaluation program 
approved by the State; and

(ii) The facility has asked and not yet 
evaluated a reply from the State registry 
for information concerning the 
individual.

(5) State nurse aide registries checks.
A  facility must check with all State 
nurse aide registries it has reason to 
believe contain information on an 
individual before using that individual 
as a nurse aide.

(6) Required retraining. When an 
individual has not performed paid 
nursing or nursing-related services for a 
continuous period of 24 consecutive 
months since the most recent completion 
of a training and competency evaluation 
program, the facility must require the 
individual to complete a new training 
and competency evaluation program.

(7) Regular in-service education. The 
facility must provide regular 
performance review and regular in- 
service education to ensure that 
individuals used as nurse aides are 
competent to perform services as nurse 
aides. In-service education must include 
training for individuals providing

nursing and nursing-related services to 
residents with cognitive impairments.

(8) Definition o f nurse aide. For 
purposes of this section, the term, nurse 
aide, means any individual providing 
nursing or nursing-related services to 
residents in a facility. This definition 
does not include an individual who 
volunteers to provide such services 
without pay, who is a registered 
dietitian, or who is a licensed health 
professional.

(9) Definition o f licensed health 
professional. For purposes of this 
section, the term "licensed health 
professional” means a physician; 
physician assistant; nurse practitioner; 
physical, speech, or occupational 
therapy assistant; registered 
professional nurse; licensed practical 
nurse; or licensed or certified social 
worker.

(f) Proficiency o f Nurse aides. The 
facility must ensure that nurse aides are 
able to demonstrate competency in 
skills and techniques necessary to care 
for residents’ needs, as identified 
through resident assessments, and 
described in the plan of care.

(g) Staff qualifications. (1) The facility 
must employ on a full-time, part-time or 
consultant basis those professionals 
necessary to carry out the provisions of 
these requirements.

(2) Professional staff must be licensed, 
certified, or registered in accordance 
with applicable State laws.

(h) Use o f outside resources. (1) If the 
facility does not employ a qualified 
professional person to furnish a specific 
service to be provided by the facility, 
the facility must have that service 
furnished to residents by a person or 
agency outside the facility under an 
arrangement described in section 
1861(w) of the Act or an agreement 
described in paragraph (h)(2) of this 
section.

(2) Arrangements as described in 
section 1861 (w) of the Act or agreements 
pertaining to services furnished by 
outside resources must specify in 
writing that the facility assumes 
responsibility for—

(i) Obtaining services that meet 
professional standards and principles 
that apply to professionals providing 
services in such a facility; and

(ii) The timeliness of the services.
(1) M edical director. (1) The facility 

must designate a physician to serve as 
medical director.

(2) The medical director is responsible 
for—

(i) Implementation of resident care 
policies; and

(ii) The coordination of medical care 
in the facility.
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(j) Laboratory services. (1) The facility 
must provide òr obtain clinical 
laboratory services to meet the needs of 
its residents. The facility is responsible 
for the quality and timeliness of the 
services.

(1) If the facility provides its own 
laboratory services, the services must 
meet the applicable conditions for 
coverage of the services furnished by 
laboratories specified in part 493 of this 
chapter;

(ii) If the facility provides blood bank 
and transfusion services, it must meet 
the requirements for laboratories 
specified in part 493 of this chapter.

(iii) If the laboratory chooses to refer 
specimens for testing to another 
laboratory, the referral laboratory must 
be approved or licensed to test 
specimens in the appropriate specialties 
and/or subspecialties of service in 
accordance with part 493 of this chapter;

(iv) If the facility does not provide 
laboratory services on site, it must have 
an agreement to obtain these services 
only from a laboratory that meets the 
requirements of part 493 of this chapter 
or from a physician’s office.

(2) The facility must—
(i) Provide or obtain laboratory 

services only when ordered by the 
attending physicians;

(ii) Promptly notify the attending 
physician of the findings;

(iii) Assist the resident in making 
transportation arrangements to and from 
the source of service, if the resident 
needs assistance.

(iv) File in the resident’s clinical 
record laboratory reports that are dated 
and contain the name and address of the 
issuing laboratory.

(k) Radiology and other diagnostic 
services. (1) The facility must provide or 
obtain radiology and other diagnostic 
services to meet the needs of its 
residents. The facility is responsible for 
the quality and timeliness of the 
services.

(1) If the facility provides its own 
diagnostic services, the services must 
meet the applicable conditions of 
participation for hospitals contained in 
§ 482.26 of this subchapter.

(ii) If the facility does not provide its 
own diagnostic services, it must have an 
agreement to obtain these services from 
a provider or supplier that is approved 
to provide these services under 
Medicare.

(2) The facility must—
(i) Provide or obtain radiology and 

other diagnostic services only when 
ordered by the attending physician;

(ii) Promptly notify the attending 
physician of the findings;

(iii) Assist the resident in making 
transportation arrangements to and from

the source of service, if the resident 
needs assistance; and

(iv) File in the resident’s clinical 
record signed and dated reports of x-ray 
and other diagnostic services.

(l) Clinical records. (1) The facility 
must maintain clinical records on each 
resident in accordance with accepted 
professional standards and practices 
that are—

(1) Complete;
(ii) Accurately documented;
(iii) Readily accessible; and
(iv) Systematically organized.
(2) Clinical records must be retained 

for—
(i) The period of time required by 

State law; or
(ii) Five years from the date of 

discharge when there is no requirement 
in State law; or

(iii) For a minor, three years after a 
resident reaches legal age under State 
law.

(3) The facility must safeguard clinical 
record information against loss, 
destruction, or unauthorized use;

(4) The facility must keep confidential 
all information contained in the 
resident’s records, regardless of the form 
or storage method of the records, except 
when release is required by—

(i) Transfer to another health care 
institution;

(ii) Law;
(iii) Third party payment contract; or
(iv) The resident.
(5) The clinical record must contain—
(1) Sufficient information to identify 

the resident;
(ii) A record of the resident’s 

assessments;
(iii) The plan of care and services 

provided;
(iv) The results of any preadmission 

screening conducted by the State; and
(v) Progress notes.
(m) Disaster and em ergency 

preparedness. (1) The facility must have 
detailed written plans and procedures to 
meet all potential emergencies and 
disasters, such as fire, severe weather, . 
and missing residents.

(2) The facility must train all 
employees in emergency procedures 
when they begin to work in the facility, 
periodically review the procedures with 
existing staff, and carry out 
unannounced staff drills using those 
procedures.

(n) Transfer agreement. (1) In 
accordance with section 1861(1) of the 
Act, the facility (other than a nursing 
facility which is located in a State on an 
Indian reservation) must have in effect a 
written transfer agreement with one or 
more hospitals approved for 
participation under the Medicare and

Medicaid programs that reasonably 
assures that—

(1) Residents will be transferred from 
the facility to the hospital, and ensured 
of timely admission to the hospital when 
transfer is medically appropriate as 
determined by the attending physician; 
and

(ii) Medical and other information 
needed for care and treatment of 
residents, and, when the transferring 
facility deems it appropriate, for 
determining whether such residents can 
be adequately cared for in a less 
expensive setting than either the facility 
or the hospital, will be exchanged 
between the institutions.

(2) The facility is considered to have a 
transfer agreement in effect if the 
facility has attempted in good faith to 
enter into an agreement with a hospital 
sufficiently close to the facility to make 
transfer feasible.

(0) Quality assessment and 
assurance. (1) A facility must maintain a 
quality assessment and assurance 
committee consisting of—

(1) The director of nursing services;
(ii) A physician designated by the 

facility; and
(iii) At least 3 other members of the 

facility’s staff.
(2) The quality assessment and 

assurance committee—
(i) Meets at least quarterly to identify 

issues with respect to which quality 
assessment and assurance activities are 
necessary; and

(ii) Develops and implements 
appropriate plans of action to correct 
identified quality deficiencies.

(3) A State or the Secretary may not 
require disclosure of the records of such 
committee except in so far as such 
disclosure is related to the compliance 
of such committee with the requirements 
of this section.

(p) Disclosure of ownership.
(1) The facility must comply with the 

disclosure requirements of § § 420.206 
and 455.104 of this chapter.

(2) The facility must provide written 
notice to the State agency responsible 
for licensing the facility at the time of 
change, if a change occurs in—

(i) Persons with an ownership or 
control interest, as defined in § § 420.201 
and 455.101 of this chapter;

(ii) The officers, directors, agents, or 
managing employees;

(iii) The corporation, association, or 
other company responsible for the 
management of the facility; or

(iv) The facility’s administrator or 
director of nursing.

(3) The notice specified in paragraph 
(p)(2) of this section must include the
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identity of each new individual or 
company.

PART 488—SURVEY AND 
CERTIFICATION PROCEDURES

D. Part 488 is amended as follows:
1. The authority citation for part 488 is 

revised to read as follows:
Authority: Secs. 1102 1814,1861,1865,1866, 

1871,1880,1881,1883,1913 of the Social 
Security Act (42 U.S.C. 1302,1395f, 1395x, 
1395bb, 1395cc, 1395hh, 1395qq, 1395rr and 
1395tt).

§ 488.1 [Amended]
2-3. In § 488.1, in the definition of 

“Certification,” “NFs” is substituted for 
“ICFs,” and in the definition of 
“Provider of services or provider,” 
“nursing facility,” is added after the 
phrase “skilled nursing facility.”

4. In § 488.3, the section heading and 
paragraphs (a)(1) and (a)(2) are revised 
to read as follows:

§ 488.3 Conditions of participation: 
Conditions for coverage and requirements 
for SNFs and NFs.

(a) * * *
(1) Meet the applicable statutory 

definition in section 1861, section 1819, 
or section 1919, section 1881 of the Act; 
and

(2) Be in compliance with the 
applicable conditions or requirements 
(for SNFs and NFs) prescribed in 
Subpart N, Q, or U of part 405, subpart C 
of part 418, part 482, or part 483, part 
484, subpart A of part 491 or part 493 of 
this chapter.
* * * * *

§483.10 [Amended]
5. In 488.10, paragraph (a)(1), the 

phrase “or requirements (for SNFs and 
NFs)” is added after the phrase 
“conditions of participation”.

6. Section 488.11 is revised to read as 
follows:

§ 488.11 State survey agency functions.
State and local agencies that have 

agreements under section 1864(a) of the 
Act—

(a) Survey and make 
recommendations regarding the issues 
listed in § 488.10;

(b) Conduct validation surveys as 
provided in § 488.6; and

(c) Perform other surveys and other 
appropriate activities and certify their 
findings to HCFA.

7. In § 488.18, paragraphs (a) and (b) 
are revised to read as follows:

§ 488.18 Documentation of findings.
(a) The findings of the State agency 

with respect to each of the conditions of 
participation or level A requirements

(for SNFs and NFs) or conditions for 
coverage shall be adequately 
documented. Where the State agency 
certifies to the Secretary that a provider 
or supplier is not in compliance with the 
conditions or requirements (for SNFs 
and NFs), and therefore not eligible to 
participate in the program, such 
documentation includes, in addition to 
the description of the specific 
deficiencies which resulted in the 
agency’s recommendation, a report of all 
consultation which has been undertaken 
in an effort to assist the provider or 
supplier to comply with the conditions, a 
report of the provider’s or supplier’s 
responses with respect to the 
consultation, and the State agency’s 
assessment of the prospects for such 
improvements as to enable the provider 
or supplier to achieve compliance with 
the conditions or requirements (for SNFs 
and NFs) within a reasonable period of 
time. (See § 488.28 of this part.)

(b) If a provider or supplier is certified 
by the State agency as in compliance 
with the conditions or level A 
requirements (for SNFs and NFs) or as 
meeting the requirements for special 
certification (see § 488.54 of this part), 
with deficiencies not adversely affecting 
the health and safety of patients, the 
following information will be 
incorporated into the finding:

(1) A statement of the deficiencies 
which were found, and

(2) A description of further action 
which is required to remove the 
deficiencies, and

(3) A time-phased plan of correction 
developed by the provider and supplier 
and concurred with by the State agency, 
and

(4) A scheduled time for a resurvey of 
the institution or agency to be conducted 
by the state agency within 90 days 
following the completion of the survey.

§ 488.20 [Amended]
8. In § 488.20, paragraphs (a) and (c), 

“NFs” is substituted for “ICFs.”

§438.24 [Amended]
9. In § 488.24, paragraphs (a) and (b), 

“NFs” is substituted for "ICFs.”

§ 488.26 [Amended]
10. In § 488.26(a), “NFs” is substituted 

for "ICFs.”

§488.28 [Amended]
11. In § 488.28, paragraphs (a) and (b), 

“NFs” is substituted for “ICFs.”
12. In § 488.50, the introductory text in 

paragraph (a) is revised to read as 
follows:

Subpart B—Special Requirements

§ 488.50 Special requirements applicable 
to skilled nursing facilities with 
deficiencies.

(a) Where the facility is not in full 
compliance with the level B 
requirements contained in subpart B of 
part 483, the period of certification shall: 
* * * * *

§ 488.56 [Amended]
13. In § 488.56, paragraph (a) the 

reference “483.20” is substituted for the 
reference "§ 405.1124” and in paragraph 
(b), introductory text, and (b)(2), the 
reference “§ 488.75(k)” is substituted for 
the reference "§ 405.1122”.

PART 489—PROVIDER AGREEMENTS 
UNDER MEDICARE

G. Part 489 is amended as follows:
1. The authority citation for Part 489 is 

revised to read as follows:
Authority: Secs. 1102,1861,1864,1866, and 

1871 of the Social Security Act (42 U.S.C.
1302,1395x, 1395aa. 1395cc, and 1395hh).

§ 489.53 [Amended]
2. In subpart E, § 489.53(a)(3), “NFs” is 

substituted for “ICFs” and in paragraph 
(b)(1), the phrase "Part 483, Part B” is 
substituted for the phrase “Part 405, 
Subpart K”.

§ 489.60 [Amended]
3. In Subpart F, § 489.60(a), 

introductory text, the phrase “level A 
requirement specified in Subpart B of 
Part 483” is substituted for "level A 
requirement specified in Subpart K of 
Part 405”.

PART 489—APPEALS PROCEDURES 
FOR DETERMINATIONS THAT AFFECT 
PARTICIPATION IN THE MEDICARE 
PROGRAM

E. Part 498 is amended as follows:
1. The authority citation for Part 498 

continues to read as follows:
Authority: Secs. 205(a), 1102,1869(c) 1871, 

and 1872 of the Social Security Act (42 U.S.C. 
405(a), 1302,1395ff(c), 1395hh and 1395Ü, 
unless otherwise noted).

§ 498.3 [Amended]
2. In § 498.3, (b)(8), (d)(1), (2) and (10), 

“NFs” is substituted for “ICFs.”
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare Hospital 
Insurance, No. 93.774, Medical Assistance 
Program)
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Dated: January 31,1991.
G ail R. W ilensky,
Administrator, Health Care Financing 
A dministration.

Approved: February 25,1991.

Louis W . Sullivan,
Secretary.

[FR Doc. 91-22274 Filed 9-25-91; 8:45 am] 
BILLING CODE 4120-01-M

42 CFR Parts 431,433 and 483 

BIN: 0938-AE50

[B P D -662-F ]

Medicare and Medicaid Programs; 
Nurse Aide Training and Competency 
Evaluation Programs

AGENCY: Health Care Financing 
Administration (HCFA), HHS.

a c t io n : Final rule.

s u m m a r y : This rule amends the 
Medicare and Medicaid regulations 
pertaining to facilities to incorporate 
Federal requirements that States have 
training and competency evaluation 
programs for nurse aides employed by 
Medicare participating skilled nursing 
facilities and Medicaid participating 
nursing facilities and also have a nurse 
aide registry.

The purpose of these provisions is to 
ensure that nurse aides have the 
education, practical knowledge, and 
skills needed to care for residents of 
facilities participating in the Medicare 
and Medicaid programs. These 
requirements implement, in part, 
sections 4201(a) and 4211(a) of the 
Omnibus Budget Reconciliation Act of 
1987, section 6901(b) of the Omnibus 
Budget Reconciliation Act of 1989, and 
sections 4008 and 4801 of the Omnibus 
Budget Reconciliation Act of 1990.
EFFECTIVE DATE: These regulations are 
effective April 1,1992. This effective 
date does not relieve States and 
facilities from their obligation to perform 
certain activities effective on earlier 
dates specified by the statute. A 
summary of statutory effective dates is 
given in the preamble of these 
regulations.

State agencies have until 90 days after 
receipt of a revised State plan preprint 
to submit their plan amendments and 
required attachments. We will not hold 
a State to be out of compliance with the 
requirements of these final regulations if 
the State submits the necessary preprint 
plan material by that date.

FOR FURTHER INFORMATION CONTACT: 
Martha Kuespert (301) 966-1782. 
SUPPLEMENTARY INFORMATION:

I. Background
Facilities participating in the 

Medicare and Medicaid programs 
(skilled nursing facilities (SNFs) under 
Medicare and nursing facilities (NFs) 
under Medicaid) agree, as a requirement 
of participation, to comply with the 
requirements included in our regulations 
at 42 CFR part 483, Requirements for 
Long-Term Care Facilities. These 
requirements were recently revised to 
implement section 4201 and 4211 of the 
Omnibus Budget Reconciliation Act of 
1987 (OBRA ’87) (Pub. L. 100-203), 
enacted on December 22,1987. OBRA 
’87 made substantive changes to the 
requirements of participation for 
Medicare and Medicaid facilities, the 
process by which they are surveyed and 
Certified, and the actions permissible as 
a result of enforcement of those 
requirements.

As part of these sweeping revisions to 
the long-term care regulations, OBRA ’87 
added certain provisions to the Social 
Security Act (the Act) relating to nurse 
aide competency evaluation programs 
(CEPs) and nurse aide training and 
competency evaluation programs 
(NATCEPs). Prior to the enactment of 
OBRA ’87, there were no Federal 
requirements concerning training and 
competency evaluation of nurse aides. 
Rather, conditions of participation for 
Medicare at 42 CFR 405.1121(h) and 
conditions for coverage for Medicaid at 
§ 442.314 required only that all staff be 
suitably and appropriately trained.

Sections 4201(a) and 4211(a) of OBRA 
’87 added new sections 1819(b)(5), 
1819(e)(1), 1819(f)(2), 1919(b)(5), 
1919(e)(1), and 1919(f)(2) to the Act 
that—

• Prohibit facilities participating in 
the Medicare and Medicaid programs 
from using an individual as a nurse aide 
in the facility for more than four months 
unless the individual has completed a 
NATCEP or a CEP approved by the 
State and is competent to provide such 
services.

• Require the Secretary to establish 
standards for the training and 
competency evaluation of nurse aides.

• Require States to grant approvals 
only of CEPs and NATCEPs that meet 
the standards established by the 
Secretary. The failure of the Secretary to 
establish requirements does not relieve 
States of their responsibility to specify 
programs that meet the requirements in 
sections 1819(f)(2) and 1919(f)(2) of the 
Act.

• Prohibit States from approving a 
program offered by or in a SNF or NF

that has been determined to be out of 
compliance with Federal long-term care 
facility requirements within the previous 
two years.

• Prohibit “States from approving a 
program offered by or in a SNF or NF 
unless the State makes the 
determination, upon an individual’s 
completion of the program, that the 
individual is competent to provide 
nursing and nursing-related services in 
SNFs or NFs.

• Require States to maintain a 
registry of all individuals who have 
successfully completed a NATCEP or a 
CEP.

Section 4211(d) of OBRA ’87 also 
amended section 1903(a)(2) of the Act to 
specify the Federal financial 
participation (FFP) matching rate for 
NATCEP and CEP expenditures, and the 
availability of enhanced funding for 
those expenditures.

The Omnibus Budget Reconciliation 
Act of 1989 (OBRA ’89) (Pub. L. 101-239), 
enacted December 19,1989, made 
several changes to the OBRA ’87 nurse 
aide training and competency 
evaluation requirements. Specifically, 
section 6901 of OBRA ’89—

• Delayed until October 1,1990, the 
requirement that nurse aidés be trained 
and competent (section 6901(b)(1)).

• Allowed an individual to be 
considered to meet the requirements of 
completing a NATCEP under certain 
circumstances (section 6901(b)(4)(B) and 
■ (C)).

• Allowed States to waive the 
competency evaluation requirements in 
the case of nurse aides who, as of 
December 19,1989 (the enactment date 
of OBRA ’89) had worked for 24 
consecutive months in the State for one 
or more facilities of the same employer 
(section 6901(b)(4)(D)).

• Clarified that NATCEPs must 
address care to cognitively impaired 
residents (section 6901(b)(3)(A)).

• Required NATCEPs and CEPs to 
offer nurse aides alternatives to a 
written examination (section 
6901(b)(3)(D)).

• Prohibited approval of programs 
that charge nurse aides for course 
materials or testing (section 
6901(b)(3)(D)).

Section 6901(b)(5) of OBRA ’89 also 
amended section 1903(a)(2)(B) of the Act 
to clarify further the time period that 
temporary enhanced Federal funding is 
available for NATCEPs and CEPs. 
Section 1903(a)(2)(B) of the Act specifies 
that Federal financial participation 
(FFP) for NATCEPs and CEPs is 
available in the following amounts: for 
calendar quarters beginning on or after 
July 1,1988 and before July 1,1990, the
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lesser of 90 percent or the Federal 
medical assistance percentage (FMAP) 
plus 25 percentage points; for calendar 
quarters beginning on or after July 1, 
1990, 50 percent.

The Omnibus Budget Reconciliation 
Act of 1990 (OBRA ’90) (Pub. L. 101-508) 
made several additional changes to the 
OBRA '87 nurse aide training and 
competency evaluation requirements. 
Specifically, sections 4008 and 4801 of 
OBRA *90—

• Clarified sections 1819(b)(5)(A) and 
1919(b)(5)(A) of the Act to prohibit 
facilities from using non-permanent 
employees as nurse aides unless they 
have completed a NATCEP or CEP and 
are competent to provide nursing and 
nursing-related services. (Sections 
4008(h)(1)(B) and 4801(a)(2)—effective 
January 1,1991.)

• Modified sections 1819(b)(5)(C) and 
1919(b)(5)(C) of the Act to require 
facilities to seek information from all 
State nurse aide registries established 
under sections 1819(e)(2)(A) or 
1919(e)(2)(A) of the Act the facility has 
reason to believe will contain 
information on an individual prior to 
using that individual as a nurse aide. 
(Sections 4008(h)(1)(C) and 4801(a)(3)— 
effective October 1,1990.)

• Amended sections 1819(b)(5)(D) and 
1919(b)(5)(D) of the Act to indicate that 
nurse aides who have performed no 
nursing or nursing-related services for 
monetary compensation for a period of 
24 consecutive months since their most 
recent completion of a NATCEP must 
take either a new NATCEP or a new 
CEP. (Sections 4008(h)(1)(D) and 
4801(a)(4)—effective October 1,1990.)

• Clarified sections 1819(b)(5)(F) and 
1919(b)(5)(F) of the Act to indicate that 
registered dietitians are not nurse aides. 
(Sections 4008(h)(2)(F) and 4801(e)(6)— 
effective October 1,1990.)

• Amended sections 1819(e)(1)(A) and 
1919(e)(1)(A) of the Act to indicate that 
States must use all the requirements in 
sections 1819(f)(2) and 1919(f)(2) of the 
Act in specifying the programs they 
approve. (Sections 4008(h)(2)(J) and 
4801(e)(18)—effective January 1,1989.)

• Amended sections 1819(e)(2)(A) and 
1919(e)(2)(A) of the Act to indicate that 
the nurse aide registry must include 
individuals who have met certain 
requirements. (Sections 4008(h) (2) (K) 
and 4801(e)(12)—effective January 1, 
1989.)

• Added to sections 1819(e)(2) and 
1919(e)(2) of the Act a requirement 
prohibiting States from charging nurse 
aides for registration costs. (Sections 
4008(h)(2)(K) and 4801(e)(12)—effective 
January 1,1989.)

• Amended sections 
1818(f)(2)(A)(iv)(II) and

1919(f)(2)(A)(iv)(II) of the Act to specify 
that States may not approve NATCEPs 
and CEPs that charge any nurse aide 
who is employed by or who has an offer 
of employment from a facility on the 
date on which the nurse aide begins the 
program. (Sections 4008(h)(1)(E) and 
4801(a)(5)—effective January 1,1989.)

• Added to sections 1819(f)(2)(A)(iv) 
and 1919(f)(2)(A)(iv) of the Act a 
requirement that States must provide for 
the reimbursement of the costs incurred 
in completing a NATCEP or CEP for 
certain nurse aides who become 
employed by or obtain an offer of 
employment from a facility not later 
than 12 months after completing a 
program. Reimbursement is on a pro 
rata basis during the period in which the 
individual is employed as a nurse aide. 
(Sections 4008(h)(1)(E) and 4801(a)(5)—  
effective January 1,1989.)

• Modified requirements in sections 
1819(f)(2)(B)(iii)(I) and 1919(f)(2)(B)(iii)(I) 
of the Act to remove the prohibition of 
State approval of NATCEPs and CEPs 
offered by or in a facility that has been 
out of compliance with certain 
requirements within the previous 24 
months and prohibit State approval of 
NATCEPs and CEPs offered by or in 
certain facilities. (Sections 4008(h)(1)(F) 
and 4801(a)(6).)

• Clarified sections 1819(f)(2)(B) (iii) 
and 1919(f)(2) (B) (iii) of the Act to 
indicate that States may not delegate, 
through subcontract or otherwise, 
determinations of competency to 
facilities. (Sections 4008(h)(1)(G) and 
4801(a)(7).)

• Amended section 1903(a)(2)(B) of 
the Act to extend the period for which 
enhanced matching rates are available 
through calendar quarters beginning 
before October 1,1990. (Section 
4801(a)(8).)
II. Proposed Regulations

On March 23,1990, we published in 
the Federal Register (55 F R 10938) a 
notice of proposed rulemaking (NPRM) 
to solicit comments on proposed 
modifications to Medicare and Medicaid 
regulations pertaining to facilities. The 
NPRM proposed changes to incorporate, 
in part, sections 4201(a) and 4211(a) of 
OBRA ’87 and section 6901(b) of OBRA 
’89. OBRA ’87, as amended by OBRA ’89, 
added new sections 1819(b)(5),
1819(e)(1), 1819(f)(2), 1919(b)(5), 
1919(e)(1), and 1919(f)(2) to the Act, as 
discussed above, that require the 
Secretary to establish standards for 
training and competency of nurse aides, 
require States to grant approvals of 
CEPs and NATCEPs only in accordance 
with those standards, and require that 
States review and approve NATCEPs 
and CEPs. The failure of the Secretary to

issue requirements does not relieve 
States of their responsibility to specify 
programs that meet the requirements of 
sections 1819(f)(2) and 1919(f)(2) of the 
Act. (Prior to the enactment of OBRA 
’90, States were required to specify 
those programs that they approve as 
meeting the requirements of sections 
1819(f)(2)(A) (i) and (ii) and 1919(f)(2)(A) 
(i) and (ii) of the Act. Sections 
4008(h)(2)(J) and 4801(e)(18) of OBRA '90 
indicate that States must consider all of 
the requirements of sections 1819(f)(2) 
and 1919(f)(2) of the Act in approving 
programs. Sections 4008(h)(2)(J) and 
4801(e)(18) of OBRA ’90 have a statutory 
effective date of January 1,1989.)

To implement the OBRA ’87 and 
OBRA ’89 provisions, we proposed to 
amend the Medicare and Medicaid 
regulations under 42 CFR parts 431, 433, 
and 483 to—

• Amend Part 431, State Organization 
and General Administration, to add a 
new § 431.120, State requirements with 
respect to nursing facilities, which 
specifies State Medicaid agency 
responsibilities with respect to statutory 
requirements in sections 4201(a) and 
4211(a) of OBRA ’87.

• Amend Part 433, State Fiscal 
Administration, by revising § 433.15 to 
specify the FFP rates for administration 
associated with NATCEPs and CEPs 
specified in OBRA ’89.

• Amend Part 483, subpart B, 
Requirements for States and Long-Term 
Care Facilities, by revising § 483.75(g) to 
reflect statutory implementation dates 
and other ways nurse aide competency 
can be established, as required by 
OBRA ’89.

• Further amend part 483 by 
redesignating existing subpart D, which 
concerns intermediate care facilities for 
the mentally retarded, as subpart I, and 
establish a new subpart D entitled, 
Requirements That Must Be Met by 
States and States’ Agencies: Nurse Aide 
Training and Competency Evaluation. 
We proposed that the subpart would 
contain § § 483.150 through 483.158, 
which specify State requirements with 
respect to nurse aide training and 
competency evaluation and establishing 
a nurse aide registry.

Following is a summary of the major 
proposed requirements under part 483.

• In § 483.75(g), Level B requirement: 
Required training of nurse aides, we 
proposed that—

Effective October 1,1990, a facility 
must not use any individual working in 
the facility as a nurse aide for more than 
four months unless that individual is 
competent to provide nursing and 
nursing-related services; has completed 
a NATCEP or CEP approved by the
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State as meeting requirements we 
specified in regulations; or has been 
deemed competent as provided in our 
regulations.

Effective January 1,1990, a facility 
must provide, for individuals used as 
nurse aides, a CEP approved by the 
State, and preparation necessary for the 
individual to complete the program by 
October 1,1990.

Effective October 1,1990, a facility 
must permit an individual to serve as a 
nurse aide or provide services of a type 
for which the individual has not 
demonstrated competence only when 
the individual is in a NATCEP or a CEP 
approved by the State; and the facility 
has asked and not yet evaluated a reply 
from the State registry for information 
concerning the individual.

Effective October 1,1990, when an 
individual has not performed paid 
nursing or nursing-related services for a 
continuous period of 24 consecutive 
months since the most recent completion 
of a NATCEP, the facility must require 
the individual to complete a new 
NATCEP. Effective October 1,1990, the 
facility must provide regular 
performance review and regular in- 
service education to ensure that 
individuals used as nurse aides are 
competent to perform services as nurse 
aides. We proposed that in-service 
education must include training for 
individuals providing nursing and 
nursing-related services to residents 
with cognitive impairments.

For purposes of our requirements, we 
intend for the term “nurse aide” to mean 
any individual providing nursing or 
nursing-related services to residents in a 
facility, except that this definition does 
not include an individual who 
volunteers to provide such services 
without pay.

• In new § 483.150, Deemed meeting 
of requirements, waiver of requirements, 
we proposed three exceptions to the 
requirements that all aides complete a 
NATCEP or CEP approved by the State. 
Specifically, we proposed to allow an 
individual to be considered to meet the 
requirements of completing a NATCEP 
approved by the State under sections 
1819(e)(1)(A) or 1919(e)(1)(A) of the Act 
if either (1) the aide would have 
satisfied the requirement as of July 1, 
1989, if a number of hours (not less than 
60 hours) were substituted for “75 
hours" in section 1819(f)(2) and 
1919(f)(2) of the Act, respectively, and if 
the aide had received, before July 1,
1989, at least the difference in the 
number of hours in the course and 75 
hours in supervised practical nurse aide 
training or in regular in-service nurse 
aide education; or (2) the aide was 
found competent (whether or not by the

State), before July 1,1989, after the 
completion of a course of nurse aide 
training of at least 100 hours duration.

We also proposed in § 483.150 that a 
State may waive the requirement for an 
individual to complete a CEP approved 
by the State if that individual can prove 
to the satisfaction of the State that he or 
she has served as a nurse aide at one or 
more facilities of the same employer in 
the State for at least 24 consecutive 
months before December 19,1989 (the 
date of the enactment of OBRA *89).

• We proposed to add a new 
§ 483.151, State review and approval of 
nurse aide training and competency 
evaluation programs, which would 
contain requirements for: State review 
and administration; approval of 
programs not offered by the State; 
timely action on requests for approval; 
length of the approval period; and 
withdrawal of approval.

We proposed to require that the State 
offer a NATCEP and/or a CEP, and/or 
specify State-approved NATCEPs or 
CEPs that meet the requirements of our 
regulations at § 483.152 or § 483.154 
(summarized below).

We proposed that the State may not 
delegate or subcontract the approval of 
NATCEPs or CEPs to an entity outside 
of the State government, and that, if the 
State does not choose to offer one or 
both of the programs specified in this 
section, the State survey agency or 
another State government entity must 
review and approve or disapprove 
NATCEPs and CEPs when requested to 
do so by a Medicare participating SNF 
or a Medicaid participating NF. We 
further proposed that the State survey 
agency, in the course of all surveys, 
determine whether the nurse aide 
training and competency evaluation 
requirements of § 483.75(g) are met.

We proposed to require that before a 
State approves a NATCEP or a CEP, the 
State must make at least one on-site 
visit to the entity providing the training 
or performing the competency 
evaluation; determine whether the 
NATCEP or CEP meets the course 
requirements of § 483.152 or § 483.154, 
respectively; and not approve a 
NATCEP performed by a SNF or NF that 
has been out of compliance with any 
requirement for participation within any 
of the 24 consecutive months prior to the 
State's review of the facility-based 
program.

We proposed to require the State to 
respond to a facility’s request for review 
and approval of a NATCEP or CEP 
within 90 days of the date of the 
facility’s request, or within 90 days of 
the receipt of additional information 
requested by the State.

The State would noTbe permitted to 
grant approval of a program for a period 
longer than two years and must 
withdraw approval of a facility-based 
NATCEP when it determines that the 
facility is out of compliance with a 
requirement for participation, as 
specified in part 483, subpart B; or the 
entity providing the program Refuses to 
permit unannounced visits by the State 
to review the program. The State may 
withdraw approval of a NATCEP or CEP 
if it determines that the programs fail to 
meet any of the applicable requirements 
of §§483.152 or 483.154.

• In § 483.152, Requirements for 
approval of a nurse aide training and 
competency evaluation program, we 
proposed the requirements that must be 
met by a NATCEP that is offered or 
approved by a State. Specifically, we 
proposed that for a nurse aide training 
and competency evaluation program to 
be approved by the State, it must, at a 
minimum, consist of no less than 75 
hours of training; include at least the 
subjects specified in § 483.152(b); and 
include at least 16 hours of supervised 
practical training, which we proposed to 
define as training in a clinical setting in 
which the trainee demonstrates 
knowledge while performing tasks on an 
individual under the direct supervision 
of a registered nurse (RN) or a licensed 
practical nurse (LPN).

The training of nurse aides would be 
required to be performed by or under the 
general supervision of an RN who has a 
minimum of two years of nursing 
experience, at least one year of which 
must be in the provision of long-term 
care services. In a facility-based 
program, we would permit the training 
of nurse aides to be performed by or 
under the supervision of the director of 
nursing for the facility. We would 
require that a NATCEP contain 
competency evaluation procedures that 
are specified in § 483.154.

To be approved by the State, we 
proposed to require that the curriculum 
of the nurse aide training program 
include at least 16 hours of training in 
the following areas prior to any direct 
contact with a resident:

Communication and interpersonal 
skills; Infection control; Safety/ 
emergency procedures; Promoting 
residents’ independence; and Respecting 
residents’ rights.

The remainder of the 75 hours of 
training would be required to include:

Basic nursing skills:
—Taking and recording vital signs;
—Measuring and recording height and

weight;
—Caring for the residents’ environment;
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—Recognizing abnormal signs and 
symptoms of common diseases and 
conditions; and

—Caring for residents when death is 
imminent. Personal care skills, 
including, but not limited to:

—Bathing;
—Grooming, including mouth care;
—Dressing;
—Toileting;
—Assisting with eating and hydration; 
—Proper feeding techniques;
—Skin care; and
—Transfers, positioning, and turning.

Mental health and social service 
needs:
—Modifying aide’s behavior in response 

to residents’ behavior; .
—Identifying developmental tasks 

associated with the aging process;
—Behavior management by reinforcing 

appropriate behavior and reducing or 
eliminating inappropriate behavior;

—Allowing the resident to make 
personal choices, providing and 
reinforcing other behavior consistent 
with the resident’s dignity; and 

—Using the resident’s family as a source 
of emotional support.
Care of cognitively impaired 

residents:
—Techniques for addressing the unique 

needs and behaviors of individuals 
with dementia (Alzheimer’s and 
others);

—Communicating with cognitively 
impaired residents;

—Understanding the behavior of 
cognitively impaired residents;

—Appropriate responses to the behavior 
of cognitively impaired residents; and 

—Methods of reducing the effects of 
cognitive impairments.
Basic restorative services:

—Training the resident in self care 
according to the resident’s abilities;

—Use of assistive devices in 
transferring, ambulation, eating, and 
dressing;

—Maintenance of range of motion;
—Proper turning and positioning in bed 

and chair;
—Bowel and bladder training; and 
—Care and use of prosthetic and 

orthotic devices.
Residents’ Rights:

—Providing privacy and maintenance of 
confidentiality;

—Promoting the residents’ right to make 
personal choices to accommodate 
their needs;

—Giving assistance in resolving 
grievances and disputes;

—Providing needed assistance in getting 
to and participating in resident and 
family groups and other activities;

—Maintaining care and security of 
residents’ personal possessions;

—Providing care which maintains the 
resident free from abuse, 
mistreatment, and neglect, and the 
need to report any such instance to 
appropriate facility staff; and 

—Maintaining the resident’s 
environment and care to avoid the 
need for restraints.
We proposed that no nurse aide may 

be charged for any portion of a 
NATCEP, including, any fees for 
textbooks or other required course 
materials.

• In § 483.154, Nurse aide competency 
evaluation programs, we proposed to 
include the requirements for NATCEPs 
to be offered or approved by the State. 
We would require that the State inform 
in advance any individual who takes the 
competency evaluation that a record of 
the successful completion of the 
evaluation will be included in the State’s 
nurse aide registry established under 
| 483.156.

We proposed that the competency 
evaluation must allow an aide to 
establish competency through methods 
other than passing a written 
examination; address each course 
requirement specified; be developed 
from a pool of test questions, only a 
portion of which is used in any one 
examination; and maintain the integrity 
of examinations and the examination 
process. The competency evaluation 
must include a demonstration of the 
tasks that the individual will be 
expected to perform as part of his or her 
function as a nurse aide.

We proposed specific requirements 
that govern the administration of the 
competency evaluation. We would 
require that only the State or a State- 
approved entity which is neither a 
Medicare SNF or a Medicaid NF 
administer and evaluation the 
competency evaluation. We would 
require the skills demonstration part of 
the evaluation be performed in a facility 
or laboratory setting comparable to the 
setting in which the individual will 
function as a nurse aide, and be 
administered and evaluated by a 
registered nurse with at least one year’s 
experience in providing care of the 
elderly or the chronically ill of any age.

We proposed that nurse aides may be 
permitted to have the competency 
evaluation performed at the facility in 
which they are or will be employed 
unless the facility is out of compliance 
with any of the requirements of 
participation within any of the 24 
months prior to the evaluations. We 
would authorize the State to permit the 
examination to be proctored by facility 
personnel if the State finds that the 
procedure adopted by the facility

ensures that the CEP is secure from 
tampering; is standardized and scored 
by a testing, education, or other 
organization approved by the State; and 
requires no scoring by the facility 
personnel. The State would not be 
permitted to have facility personnel 
proctor the skills demonstration portion 
of the evaluation. The State would be 
required to retract the right to proctor 
nurse aide competency evaluations from 
facilities in which the State finds any 
evidence of impropriety, including 
evidence of tampering by facility staff.

We would permit the State to 
establish the overall standard for 
satisfactory completion of its approved 
CEP but would require States, at a 
minimum, to require the individual to 
complete successfully all of the personal 
care skills specified in § 483.152(b)(3) 
and any others they would be permitted 
to perform in the facility. We also 
proposed to require that a record of 
successful completion of the CEP be 
included in the nurse aide registry 
established under § 483.156 within 30 
days of the date the individual is found 
to be competent.

We would require the State to advise 
any individual who fails to complete the 
examination satisfactorily of the areas 
of inadequacy and that he or she has at 
least three opportunities to take the 
evaluation. The State would be 
permitted to impose a maximum (but no 
less than three) upon the number of 
times an individual may attempt to 
complete the competency evaluation 
successfully.

• In § 483.156, Registry of nurse aides, 
we proposed requirements concerning 
the establishment, operation and 
content of the nurse aide registry, and 
disclosure of information from the 
registry to facilities and other interested 
parties. We proposed that the registry, 
which at State option could include 
home health aides who have 
successfully completed a home health 
aide competency evaluation program 
approved by the State, be accessible to 
the public and health providers on a 
fixed schedule set by the State of at 
least six hours per day between the 
hours of 7 a.m. and 6 p.m., local time, 
Monday through Friday, except for State 
and Federal holidays, and notify 
facilities in advance of changes in the 
hours of operations; include a process to 
respond timely to written and telephone 
inquiries that request information from 
the registry; and provide that any 
response to an inquiry that includes a 
finding of abuse, neglect or 
misappropriation of property also 
include any statement made by the 
nurse aide disputing the finding.
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We would permit the State to contract 
the daily operation and maintenance of 
the registry to a non-State entity, 
provided the State maintains 
accountability for overall operation of 
the registry and compliance with our 
requirements. However, only the State 
survey and certification agency would 
be permitted to place findings of abuse, 
neglect, and misappropriation of 
property on the registry. We would 
require that the State renew a nurse 
aide’s registration at least once every 
two years on a schedule set by the 
State. The State would be allowed to 
charge registration fees from individuals 
listed in the registry.

We proposed the nurse aide registry 
at a minimum include the individual’s 
full name, maiden name and any other 
surnames used, last known home 
address, and date of birth; the 
individual’s last known employer and 
the date of hiring and termination by 
that employer; the date that the 
individual passed the competency 
evaluation or an explanation of how the 
individual met the criteria for waiver, 
and the date of the expiration of the 
individual’s current registration; and the 
name and address of the entity that 
administered the competency 
evaluation. We also proposed to require 
States to include specified information 
on any finding by the State of abuse, 
neglect, or misappropriation of property 
by an individual nurse aide.

The State could, at its option, exclude 
registry entries for individuals whose 
registrations have expired or for 
individuals who have ceased to function 
as nurse aides, unless the registry entry 
includes documented findings of abuse, 
neglect, or misappropriation of property.

We proposed to require the State to 
provide the nurse aide with a copy of all 
information contained in the registry 
and permit the nurse aide to correct any 
misstatements or inaccuracies. The 
State would be required to timely 
disclose to any requester whether an 
individual is included on the registry, 
the date of the competency evaluation 
and the name of the entity that 
performed the competency evaluation.

• In new § 483.158, we proposed that 
nurse aide training and competency 
evaluation expenditures are State 
administrative costs, and clarified that 
FFP is only available for the training 
and competency evaluation of nurse 
aides who are employed by a facility or 
who have a commitment to be employed 
by a facility.

III. Discussion of Comments
We received more than 2,050 

comments in response to the March 23, 
1990 proposed rule. Comments were

submitted from State agencies, various 
associations and organizations 
representing facilities, and medical and 
other professional individuals. Except 
for a discussion of general comments, 
we summarize briefly, in the numerical 
order of the regulation, the provisions of 
the rule generating the comments, 
indicate individual comments and 
responses, and summarize changes, if 
any, to our rules.

General Comments
Comment: A few commenters asked 

that HCFA delay implementation of 
these requirements for various periods 
of time. A few commenters asked that 
these requirements not be implemented 
retroactively.

Response: We have established an 
effective date of April 1,1992, for these 
regulations and have not implemented 
these requirements retroactively. 
However, we note that there are certain 
statutory requirements which became 
effective on dates specified in the 
statute, regardless of the Secretary’s 
issuance of regulations. Because the 
effective dates for these provisions are 
statutorily mandated, the Secretary does 
not have the authority to delay them.
The provisions in sections 1819(b)(5) 
and 1919(b)(5) of the Act have a 
statutory effective date of October 1, 
1990. Also, according to sections 1819(e) 
and 1919(e) of the Act, States must have 
specified approved CEPs and NATCEPs 
by January 1,1989, must have provided 
for review and approval of programs by 
January 1,1990, and must have 
established a nurse aide registry by 
January 1,1989. Until the effective date 
of these regulations, the only 
requirements that are effective are those 
at sections 1819(b)(5), 1919(b)(5), 1819(e) 
(1) and (2), 1919(e) (1) and (2), 1819(f)(2), 
and 1919(f)(2) of the Act. We note that 
prior to OBRA ’90, sections 1819(e)(1) 
and 1919(e)(1) of the Act only required 
States to use the requirements of 
sections 1819(f)(2)(A) and 1919(f)(2)(A) 
of the Act in approving programs if the 
Secretary had not issued regulations. 
Sections 4008(h)(2)(J) and 4801(e)(18) of 
OBRA ’90 amended sections 1819(e)(1) 
and 1919(e)(1) of the Act to indicate that 
all requirements in sections 1819(f)(2) 
and 1919(f)(2) of the Act must be 
considered by States in approving 
programs, regardless of whether the 
Secretary has issued regulations. 
Sections 4008(h)(2)(J) and 4801(e)(18) of 
OBRA ’90 have a statutory effective date 
of January 1,1989. Although the change 
in the requirements that States must 
consider in approving NATCEPs and 
CEPs was made effective on January 1, 
1989, we wish to emphasize that those 
individuals who, prior to the issuance of

this regulation, completed a program 
based on pre-OBRA ’90 requirements 
are not required to be retrained or 
retested. We believe it would be 
unreasonable and burdensome to apply 
requirements unknown to States at the 
time programs were approved and 
offered.

Comment: One commenter disagreed 
with the statement in the preamble of 
the NPRM that the OBRA '87 
requirements were essentially self- 
implementing.

Response: Sections 4201(a) and 
4211(a) of OBRA ’87, as well as section 
6901(b) of OBRA ’89, specify statutory 
dates for the implementation of the 
provisions contained in sections 
1819(b)(5), 1819(e)(1), 1919(b)(5), and 
1919(e)(1) of the Act. In addition, 
although sections 1819(f)(2) and 
1919(f)(2) of the Act charge the Secretary 
with establishing requirements for the 
review and approval of NATCEPs and 
CEPs, sections 1819(e)(1) and 1919(e)(1) 
of the Act provide that failure of the 
Secretary to establish these 
requirements does not relieve States of 
their responsibilities for specification 
and review of NATCEPs and CEPs.
Thus, States and facilities are 
responsible for implementing those 
provisions regardless of whether 
regulations have been promulgated.

Comment: Several commenters 
asserted that comprehensive nurse aide 
training should not be a Federal 
requirement for facilities, and suggested 
that only in-service training be required 
or that requirements for nurse aide 
training be left exclusively to States.

Response: As noted above, sections 
1819(f)(2) and 1919(f)(2) of the Act 
require that the Secretary promulgate 
requirements for NATCEPs or CEPs, 
sections 1819(e)(1) and 1919(e)(1) of the 
Act require that States review and 
approve only those programs that meet 
the Secretary’s requirements, and 
sections 1819(b)(5) and 1919(b)(5) 
require that facilities use only nurse 
aides who have completed State- 
approved NATCEPs or CEPs. These 
provisions do not allow HCFA the 
flexibility to ignore the nurse aide 
training requirements or delegate the 
responsibility for establishing these 
requirements to States. Furthermore, the 
Secretary has a general duty and 
responsibility to assure that nurse aide 
training.and competency requirements 
are adequate and effective to protect 
and promote resident health and safety. 
(See sections 1819(d)(4), 1819(f)(1), 
1919(d)(4), and 1919(f)(1) of the Act.)

Comment: One commenter requested 
that we provide waivers to the nurse 
aide training and competence evaluation
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requirements for facilities that have 
difficulty attracting a sufficient number 
of nurse aides.

Response: Sections 1819(b)(5)(A) and 
1919(b)(5)(A) of the Act are explicit in 
the requirement that facilities use only 
nurse aides who have completed a 
NATCEP or CEP and are competent to 
provide nursing and nursing-related 
services. The intent of the requirements 
is to enhance the quality of care 
provided to residents of facilities by 
ensuring that nurse aides are competent 
to care for residents. We have not 
provided a waiver to the statutory 
requirements for facilities that have 
difficulty attracting nurse aides for three 
reasons. First, we believe it is 
impossible for a facility to provide 
quality care without competent nurse 
aides. Second, such a waiver would 
violate sections 1819(b)(5)(A) and 
1919(b)(5)(A) of the Act. Finally, 
Congress provided for waivers of nurse 
staffing in certain circumstances (see 
sections 1819(b)(4)(C)(ii) and 
1919(b)(4)(C)(ii) of the Act). The absence 
of such a waiver for nurse aides 
indicates that Congress did not intend 
for there to be such waivers.

Comment: One commenter suggested 
that each State have an advisory panel 
for nurse aide training and that HCFA 
monitor the panel.

Response: We believe that such a 
requirement would impose an 
unnecessary hardship on States and 
have therefore not included it in our 
regulations. We do, however, encourage 
States who wish to develop such panels 
to do so.

Comment One commenter suggested 
that these regulations be issued on a 
trial basis.

Response: Sections 1819(f)(2) and 
1919(f)(2) of the Act require the 
Secretary to establish requirements for 
NATCEPs and CEPs, and we have 
prepared our regulations based on these 
statutory provisions, which do not 
contemplate the issuance of regulations 
on a trial basis. We do, however, 
continually monitor the efficacy and 
equity of regulations, and will revise the 
nurse aide training and competency 
regulations as necessary.

Comment Several commenters 
addressed interstate reciprocity for 
NATCEPs and CEPs. Some requested 
that we require development of 
interstate reciprocity agreements, while 
others indicated that interstate 
reciprocity is unnecessary. One 
commenter asked if nurse aides will 
have to attend new programs when they 
seek employment in different States. A 
few commenters believed that there 
should be a national program.

Response: We believe the statute 
recognizes that, not withstanding 
minimum Federal requirements, State 
requirements for nurse aide training can 
vary from State to State, and that some 
States may require nurse aides to meet 
State as well as Federal standards. We 
believe it is inappropriate for HCFA to 
reduce such State flexibility and 
mandate reciprocity agreements or a 
national program.
Section 431.120 State Requirements 
With Respect to Nursing Facilities
Summary of NPRM Provisions

Section 431.120 specified that in order 
for a State plan to be approved, it must 
provide that the requirements for 
NATCEPs and CEPs and the nurse aide 
registry are met, and must specify the 
procedures and rules that the State 
follows in carrying out the specified 
requirements, including review and 
approval of State-operated programs.
Summary of Changes to Section 431.120

We received no public comments on 
§ 431.120, and are therefore finalizing 
this section of the regulation as 
proposed.
Section 433.15 Rates o fFFP for 
Administration

Summary of NPRM Provisions
Section 433.15 specified the FFP rates 

for administration associated with 
NATCEPs and CEPs. It specified that for 
calendar quarters beginning on or after 
July 1,1988 and before July 1,1990, the 
FFP rate will be the lesser of 90 percent 
or the Federal medical assistance 
percentage plus 25 percentage points; 
and for calendar quarters beginning 
after July 1,1990, the FFP rate will be 50 
percent.

Comments and Responses
Com ment A couple of commenters 

requested that the enhanced matching 
rate for expenses relating to NATCEPs 
and CEPs be extended beyond the 
period specified in the NPRM.

Response: Section 4801(a)(8) of OBRA 
'90 extends the period for which 
enhanced matching rates for expenses 
relating to NATCEPs and CEPs is 
available to October 1,1990.

Comment Some commenters 
indicated that costs for NATCEPs 
should not be reimbursed as 
administrative expenses.

Response: Section 6901(b)(5) of OBRA 
’89, which clarifies the temporary 
enhanced Federal funding for NATCEPs 
and CEPs, amended section 1903(a)(2)(B) 
of the Act, which deals with 
administrative expenses. We therefore 
believe Congress did not intend for

NATCEPs to be reimbursed except as an 
administrative expense.

Comment One commenter asked for 
clarification regarding which costs are 
to be reimbursed at the administrative 
expenses FFP matching rate. One 
commenter asked how in-service 
education will be reimbursed. Another 
commenter asked if the State agency 
could receive FFP for NATCEPs.

Response: All State and facility costs 
for NATCEPs and CEPs, such as review 
and approval of programs, 
administration of programs and books, 
are to be reimbursed at the 
administrative match. In-service 
education is a facility expense, not a 
cost associated with NATCEPs or CEPs; 
therefore, it is reimbursed at the State’s 
Federal medical assistance percentage. 
The State agency can receive funding for 
the costs of NATCEPs and CEPs at the 
enhanced rate for the period of time 
specified in section 6901(b)(5) of OBRA 
’89.

Comment A number of commenters 
expressed concern that facilities would 
not receive enough money to meet the 
nurse aide training and competency 
requirements. Others asked that limits 
be placed on the amount of money that 
can be charged for NATCEPs.

Response: Until October 1,1990, 
payment for expenditures for activities 
relating to NATCEPs and CEPs will not 
take into account or allocate amounts on 
the basis of the proportion of residents 
of facilities that are entitled to Medicare 
or Medicaid. After October 1,1990, costs 
are apportioned between the Medicare 
and Medicaid programs. The Federal 
government will match State 
expenditures at the rates discussed 
above; however, we cannot determine 
how much States should spend. 
Therefore, we cannot accept these 
comments.

Comment: A few commenters asked 
questions about funding for the registry. 
Others wondered if there would be 
funding for the costs of maintaining 
home health aides on the registry.

Response: Section 1903(a)(2)(B) of the 
Act, which specifies the matching rate 
for NATCEPs, does not apply to 
expenditures incurred in complying with 
the nurse aide registry requirements. 
Those expenditures are reimbursed 
under section 1903(a)(7) of the Act, 
which deals with expenditures 
necessary for the general administration 
of the State Plan, and will be matched at 
the 50 percent rate with no 
enhancement. If a State chooses to 
include home health aides on the 
registry, these costs will also be 
matched at the 50 percent rate.
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Comment: One commenter asked 
about apportioning funds between 
Medicare and Medicaid.

Response: Section 6901(b)(5)(B) of 
OBRA ’89 specifies that no expenditures 
for NATCEPs, whether incurred by 
facilities or the State, will be allocated 
to Medicare before October 1,1990.
After October 1,1990, States may claim 
FFP for the Medicaid portion of the State 
administrative expenditures for the 
NATCEPs, allocating a portion to 
Medicare. Additional guidance on these 
issues is provided in the May 1990 State 
Medicaid Manual Issuance Number 66.

Summary of Changes to Section 433.15

After consideration of the public 
comments, and for the reasons stated in 
our responses to those comments, we 
are finalizing § 433.15 as proposed, with 
the exception of clarifying that FFP is 
available at the 50 percent matching rate 
for calendar quarters beginning on or 
after October 1,1990.

Section 483.75(g) Level B Requirement: 
Required Training o f Nurse Aides (Now 
Redesignated as Section 483.75(e) 
Required Training o f Nurse Aides)

Summary of NPRM Provisions

Section 483.75(g) contained nurse aide 
training and competency requirements 
for long-term care facilities. This section 
specified the general rule for the 
employability of nurse aides in a 
facility, requirements for nurse aide 
competency, registry verification, 
required retraining, and ongoing in- 
service education programs, and 
specified the definition of nurse aide.

Comments and Responses 
General

Comment: Several commenters were 
confused by the use of the Level B 
designation. One commenter agreed that 
nurse aide training should be a Level B 
requirement, while others requested that 
nurse aide training be changed to a 
Level A requirement to indicate its 
importance. One commenter requested 
that this format be changed because 
Level A and Level B requirements are 
going to be deleted from the long-term 
care regulations.

Response: The Level A and Level B 
designations in the long-term care 
regulations were never intended to 
imply a hierarchy of importance, and it 
was intended that both levels be equally 
enforced. In an attempt to prevent any 
further confusion on the issue, we are, in 
a separate rule, deleting from part 483, 
Requirements for States and Long Term 
Care Facilities, all references to Level A 
and Level B requirements.

Comment: The NPRM contained a 
requirement that facilities must provide 
competency evaluation preparation for 
individuals used as nurse aides before 
January 1,1990 in order that such 
individuals could complete a CEP before 
October 1,1990. A number of 
commenters requested that we define 
what preparation should be given. Other 
commenters indicated that if the final 
regulation does not become effective 
until after October 1,1990, the 
requirement is extraneous and should be 
deleted.

Response: Although this requirement 
was based on sections 1819(b)(5)(B) and 
1919(b)(5)(B) of the Act and, because it 
is a statutory requirement, was legally 
binding upon facilities, we are not 
including it in this rule because the 
actions it requires must have been taken 
before the effective date of this final 
rule.

Section 483.75(g)(1) General Rule.
(Now Redesignated as Section 
483.75(e)(2))

Summary of NPRM Provisions
Section 483.75(g)(1) specified that a 

facility must not use any individual 
working in the facility as a nurse aide 
for more than 4 months, on a full-time, 
temporary, per diem, or other basis, 
unless that individual is competent to 
provide nursing and nursing-related 
services and has completed a NATCEP 
or a CEP approved by the State; or that 
individual has been deemed competent 
under the waiver of requirements 
provided in § 483.150 (discussed later in 
this preamble).

Comments and Responses
Comment: Several commenters 

requested clarification of who is 
required to complete NATCEPs and who 
is required to complete CEPs only. A 
few commenters indicated that all 
individuals should be required to 
complete NATCEPs.

Response: Sections 1819(b)(5) and 
1919(b)(5) of the Act require that all 
individuals employed by a facility as 
nurse aides must have completed either 
a NATCEP or CEP, or be deemed to 
have done so or have the requirement 
waived. This means that successful 
completion of either program, or the 
deeming or waiving of the requirement, 
will make a nurse aide employable by a 
facility if the nurse aide is competent to 
provide nursing or nursing-related 
services.

Comment: Several commenters 
suggested that the four months in which 
facilities may use individuals who have 
not completed a NATCEP or CEP should 
be extended for facilities with programs

that have more hours than the 75 
required by the statute, or for other 
special circumstances (e.g., for 
individuals who have not successfully 
completed the competency evaluation 
and are waiting to take the test again). 
One commenter indicated that adhering 
to the four-month time frame would 
aggravate current staff shortages.

Response: This time frame is required 
by sections 1819(b)(5)(A) and 
1919(b)(5)(A) of the Act. The statute 
does not give the Secretary the authority 
to extend this time frame. We note that 
sections 4008(h)(1)(B) and 4801(a)(2) of 
OBRA ’90 amended these sections of the 
Act to indicate that temporary, per diem, 
leased, or any other non-full-time 
individuals must have already 
completed a NATCEP or CEP to be used 
as a nurse aide. We have revised our 
regulations to reflect this change in the 
statute.

Comment: One commenter questioned 
whether distinct part facilities (facilities 
that are separate, physically identifiable 
portions of larger institutions) could use 
hospital aides as relief for nurse aides.

Response: The nurse aide training and 
competency requirements in sections 
1819 and 1919 of the Act do not 
distinguish distinct part facilities from 
other facilities. Therefore, distinct part 
facilities may use hospital aides as relief 
for nurse aides only if the hospital aides 
meet the nurse aide training and/ or 
competency evaluation requirements.

Comment: Several commenters 
indicated that nurse aides from pools or 
temporary agencies should be required 
to meet training and competency 
evaluation requirements. One 
commenter indicated that temporary 
aides should be prevented from eluding 
requirements by working no more than 4 
months at any given facility. One 
commenter wanted assurances that 
facilities would not be allowed to use 
temporary aides without appropriate 
documentation from the nurse aide 
registry. A few commenters wanted to 
know what requirements pool nurse 
aides would be required to meet.

Response: While the nurse aide 
requirements in sections 1819(b)(5) and 
1919(b)(5) of the Act do not place 
specific requirements on temporary 
agencies who employ nurse aides, the 
requirements they place on facilities 
prevent temporary aides from eluding 
the training and competency evaluation 
requirements. Facilities are permitted to 
use. only nurse aides who meet the 
statutory requirements, and sections 
4008(h)(1)(B) and 4801(a)(2) of OBRA ’90 
amended sections 1819(b)(5)(A) and 
1919(b)(5)(A) of the Act to indicate that 
temporary aides used by the facility
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must have completed a NATCEP or CEP 
approved by the State and be competent 
to provide nursing and nursing-related 
services. Facilities must also meet the 
registry verification requirements 
specified in this final rule at new 
§ 483.75(e)(5) for temporary aides.

Comment: In our March 23,1990 
NPRM, we requested public comment on 
whether private duty aides or sitters 
(aiues who are employed by the resident 
or the resident’s family and are not 
employed by a facility) should be 
required to meet the nurse aide 
requirements proposed in § 483.75(g)(1). 
Commenters who stated that these 
individuals should meet the 
requirements indicated that facilities 
were responsible for all care that sitters 
provide and that meeting the 
requirements was important for resident 
safety and quality of life. One 
commenter asked that facilities be 
allowed not to permitsitters.

Commenters who indicated that 
sitters should not be required to meet 
the requirements indicated that sitters 
are often family members or friends who 
perform limited services for a small 
stipend. The residents’ right to hire 
whomever they wish was also 
discussed. Some commenters pointed 
out that sitters are generally not used by 
facilities and indicated that facilities 
should not be held accountable for 
sitters’ actions. Many commenters 
indicated that private duty aides were 
different from sitters, that sitters merely 
read or provide companionship or 
perform a few minor services, while 
private duty aides perform the full range 
of nurse aide duties. Some commenters 
requested that we defer to facilities in 
this area. A couple of commenters 
indicated that private duty aides 
employed by a facility (i.e., nurse aides 
assigned exclusively to one resident) 
should be required to meet the 
requirements. Finally, commenters 
wanted assurances that the use of 
sitters did not remove a facility’s 
responsibility to provide a sufficient 
number of nurse aides.

Response: After consideration of 
these comments, we have decided not to 
require sitters and other individuals 
hired by individual residents and their 
families to meet the nurse aide 
requirements. These individuals are not 
used or employed by facilities, and we 
therefore believe that it would be 
inappropriate for us to require these 
individuals to meet the requirements.
We do encourage facilities to develop 
their own policies as to the role of 
sitters, but stress that facilities are 
responsible for providing adequate staff, 
regardless of the presence of sitters, and

will be held accountable for the quality 
of care provided to residents.

Comment: A few commenters 
requested that the use of volunteers and 
sitters be discussed in the residents’ 
individual care plans.

Response: OBRA ’87 does not require 
that volunteers and sitters be discussed 
in care plans, and we believe that such a 
requirement would impose an 
unnecessary paperwork burden on 
facilities.

Comment: Some commenters 
indicated that volunteers should not be 
allowed to provide nurse aide services 
unless they meet the training and 
competency requirements in 
§ 483.75(g)(1) (now redesignated as 
§ 483.75(e)(2)).

Response: The statutory definition of 
a nurse aide in sections 1819(b)(5)(F) 
and 1919(b)(5)(F) of the Act clearly 
indicates that individuals who volunteer 
are not included in the definition of a 
nurse aide. While we recognize that this 
suggestion may have potential benefits, 
we believe these benefits would be 
offset by the potential discouraging 
effect on volunteerism that such a 
requirement would have.

Comment: A few commenters 
provided suggestions on requiring 
informal training (i.e. training that does 
not meet the requirements of § § 483.151 
through 483.154) for volunteers. One 
commenter suggested that HCFA 
develop procedures to ensure that 
physical therapy assistants and 
dieticians’ aides are trained and 
competent to perform their services 
although they should not be required to 
complete a NATCEP or CEP.

Response: While we believe these are 
sensible and prudent suggestions and 
encourage facilities to provide informal 
training to all individuals who may 
benefit from the training, we believe 
facilities should have flexibility to 
determine which individuals need to be 
trained. We reiterate that facilities are 
responsible for all of the care provided 
to their residents.

Section 483.75(g)(3) Competency (Now 
Redesignated as Section 483.75(e)(4))

Summary of NPRM Provisions

Section 483.75(g)(3) specified that a 
facility may permit an individual to 
serve as a nurse aide or provide services 
of a type for which the individual has 
not demonstrated competence only 
when the individual is in a NATCEP or 
CEP approved by the State and the 
facility has asked and not yet evaluated 
a reply from the State registry for 
information concerning the individual.

Comments and Responses

Comment: Many commenters 
requested clarification as to whether 
individuals who have been employed by 
a facility for less than four months and 
have not yet completed a NATCEP may 
serve as a nurse aide. Some commenters 
indicated that we should specifically 
allow individuals who have not yet 
started a NATCEP to serve as nurse 
aides. Others requested that no one be 
allowed to serve as nurse aides until he 
or she has completed a NATCEP or CEP.

Response: Sections 1819(b)(5)(C) and 
1919(b)(5)(C) of the Act specify that a 
facility must not permit an individual, 
other than in a NATCEP approved by 
the State, to serve as a nurse aide or 
provide services of a type for which the 
individual has not demonstrated 
competency. Sections 1819(b)(5)(A) and 
1919(b)(5)(A) of the Act (as amended by 
sections 4008(h)(1)(B) and 4801(a)(2) of 
OBRA ’90) also require that facilities not 
use an individual as a nurse aide on a 
full-time basis for more than four 
months unless the individual has 
completed a NATCEP approved by the 
State and prohibit facilities from using 
individuals on a temporary, per diem, 
leased, or any other basis other than a 
full-time employee as nurse aides unless 
they have already completed a NATCEP 
or CEP and are competent to provide 
nursing or nursing-related services. 
Therefore, a facility may only permit an 
individual who has worked less than 
four months in the facility to serve as a 
nurse aide or provide services for which 
the individual has not demonstrated 
competence only when the individual is 
a full-time employee and is in a 
NATCEP approved by the State. We 
have revised the provision in 
§ 483.75(g)(3) (now redesignated as 
§ 483.75(e)(4)) to state this requirement 
clearly. Thus, during the four-month 
period discussed in § 483.75(g)(1), 
General Rule (now redesignated as 
§ 483.75(e)(2)), full-time employees who 
are in a NATCEP may serve as nurse 
aides, and individuals who have not yet 
started a NATCEP may not serve as 
nurse aides regardless of whether they 
are full-time employees. The question of 
when individuals who are in NATCEPs 
are allowed to perform services will be 
addressed later in this preamble in the 
discussion on requirements for approval 
of NATCEPs.

Comment: One commenter asked 
whether an individual who has been 
employed by a facility for less than four 
months and has completed only a CEP 
and is awaiting the results of the 
evaluation may serve as a nurse aide.
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Response: Individuals who have taken 
the competency evaluation as part of a 
NATCEP may be considered still to be 
in the program and may continue to 
serve as a nurse aide, as discussed 
above. Individuals who have completed 
only a CEP may not serve as a nurse 
aide until results indicating successful 
completion of the evaluation are 
obtained.

Comment: A few commenters 
requested clarification on what role 
nurse aide registry verification has in 
the employability of nurse aides. Some 
indicated that individuals who have 
successfully completed a NATCEP or 
CEP but have not yet been placed on the 
registry should be allowed to be 
employed. One commenter requested 
that temporary employment of an 
individual be allowed when the registry 
is closed. Others requested that facilities 
not be allowed to hire any individual 
without receiving all clearances from the 
registry.

Response: Sections 1819(b)(5)(C) and 
1919(b)(5)(C) of the Act indicate that, 
unless an individual is in a NATCEP, a 
facility may not use an individual as a 
nurse aide unless the individual is 
competent to provide services and the 
facility inquired with the registry about 
information contained on that 
individual To clarify our regulations for 
this requirement, we have revised the 
provisions in proposed § 483.75(g)(3) 
(now redesignated as § 483.75(e)(4)) by 
removing from this section the 
requirement that facilities permit 
individuals to serve as nurse aides only 
when the facility has asked and not yet 
evaluated a reply from the State registry 
for information concerning the 
individual, and placing, and further 
amending, the provision in a new 
§ 483.75(e)(5), Registry verification. This 
new section specifies that before 
allowing an individual to serve as a 
nurse aide, a facility must receive 
registry verification that the individual 
has met competency evaluation 
requirements unless the individual can 
prove that he or she has recently 
successfully completed a NATCEP or 
CEP approved by the State and has not 
yet been included in the registry, or the 
individual is in a NATCEP approved by 
the State. Facilities must determine 
whether individuals who have recently 
completed a CEP or NATCEP actually 
become registered. We believe that a 
facility must receive a response from the 
registry before using an individual as a 
nurse aide. Therefore, we have not 
permitted temporary employment while 
the registry is closed. We note that 
facilities must receive a response from 
all registries they are required to contact

before using an individual as a nurse 
aide. This applies to individuals who 
have recently completed a NATCEP or 
CEP as well as other individuals 
because of the possibility that adverse 
findings might exist in other States.

Furthermore, we have added a new 
§ 483.75(e)(6), Multi-State registry 
verification, which requires that, before 
allowing an individual to serve as a 
nurse aide, a facility must seek 
information from all State nurse aide 
registries established under sections 
1819(e)(2)(A) or 1919(e)(2)(A) of the Act 
the facility believes will include 
information on the individual. This new 
provision is required by sections 
4008(h)(1)(C) and 4801(a)(3) of OBRA ’90.

Section 483.75(g)(4) Required 
Retraining (Now Redesignated as 
Section 483.75(e)(7))

Summary of NPRM Provisions
Section 483.75(g)(4) specified that 

when an individual has not performed 
paid nursing or nursing-related services 
for a continuous period of 24 
consecutive months since the most 
recent completion of a NATCEP, the 
facility must require the individual to 
complete a new NATCEP.

Comments and Responses
Comment: Several commenters 

indicated that the requirement for 
retraining of nurse aides who have not 
performed nursing or nursing-related 
services for monetary compensation for 
the 24 months prior to their most recent 
completion of a NATCEP should be 
clarified to reflect that individuals must 
actually fail to perform services for 24 
consecutive months to require 
retraining. A number of commenters 
requested that the required retraining 
requirement be deleted from the final 
regulations, that individuals should be 
required to complete only a CEP rather 
than a full NATCEP, that individuals 
should be allowed to take an 
abbreviated version of the NATCEP, or 
that other alternatives to a NATCEP 
should be allowed. A couple of 
commenters believed that there should 
be exceptions to this provision, e.g., for 
maternity leave.

Response: We agree that this 
provision needs clarification and have 
revised § 483.75(g)(4) (now redesignated 
as § 483.75(e)(7)) using the statutory 
provisions from sections 1819(b)(5)(D) 
and 1919(b)(5)(D) of the Act. These 
provisions have been amended by 
sections 4008(h)(1)(D) and 4801(a)(4) of 
OBRA ’90 to state that if, since an 
individual's most recent completion of a 
NATCEP, there has been a continuous 
period of 24 consecutive months during

none of which the indiyidual performed 
nursing or nursing-related services for 
monetary compensation, such individual 
must complete a new NATCEP or CEP. 
(Previously, sections 1819(b)(5)(D) and 
1919(b)(5)(D) of the Act required these 
individuals to take only a new 
NATCEP.) Because sections 
1819(b)(5)(D) and 1919(b)(5) (D) of the 
Act state explicitly that nurse aides who 
fail to perform nursing or nursing-related 
services for monetary compensation for 
a period of 24 consecutive months must 
complete a new NATCEP or CEP, we 
cannot grant exceptions to this 
requirement.

Comment Several commenters 
requested that we specify where a nurse 
aide had to work to be considered to 
have performed nursing or nursing- 
related services for purposes of the 
required retraining provision.

Response: Sections 1819(e)(5)(D) and 
1919(e)(5)(D) specify only that a nurse 
aide who does not perform nursing or 
nursing-related services for monetary 
compensation must complete a new 
NATCEP or CEP but does not specify 
where the services may be provided. We 
have interpreted the statute as allowing 
a nurse aide to perform nursing or 
nursing-related services anywhere for 
purposes of this provision. Because of 
this interpretation, we believe it is 
unnecessary to provide an exhaustive 
list of appropriate entities.

Comment: A couple of commenters 
wanted to know if the 24-month period 
begins after the actual completion of a 
NATCEP or from the date the individual 
was placed on fhe registry. Another 
commenter wanted to know if this 
requirement applies to individuals who 
had completed NATCEPs before 
October 1,1990.

Response: The 24-month period 
begins after the date the individual 
completed the competency evaluation 
portion of a NATCEP, regardless of 
whether the 24 months lapsed before or 
after October 1,1990. This provision 
also applies to individuals whose 
competence was deemed or for whom 
the requirement was waived as 
discussed in § 483.150. We have 
clarified this in the final regulations.

Comment: A number of commenters 
raised questions on the length of 
employment sufficient to qualify an 
individual as having performed nursing 
or nursing-related services for monetary 
compensation for purposes of 
§ 483.75(g)(4) (now redesignated as 
§ 483.75(e)(7).

Response: Sections 1819(b)(5)(D) and 
1919(b)(5)(D) do not specify any 
minimum amount of time a nurse aide 
must work for purposes of the required
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retraining provision. However, we 
believe that one documented day (e.g., 8 
hours) of employment providing nursing 
or nursing-related services for monetary 
compensation would be sufficient.

Section 483.75(g)(5) Regular In-Service 
Education (Now Redesignated as 
Section 483.75(e)(8))

Summary of NPRM Provisions
Section 483.75(g)(5) specified that the 

facility must provide regular 
performance review and regular in- 
service education to ensure that 
individuals used as nurse aides are 
competent to perform services as nurse 
aides. It also specified that in-service 
education must include training for 
individuals providing nursing and 
nursing-related services to residents 
with cognitive impairments.

Comments and Responses
Comment: A few commenters 

indicated that we should not require in- 
service education because it would 
make being a nurse aide less appealing.

Response: The in-service education 
requirement in sections 1819(b)(5)(E) 
and 1919(b)(5)(E) of the Act was 
intended to ensure that nurse aides 
receive sufficient in-service education to 
maintain competence. We believe that 
instead of making the position of nurse 
aide less appealing, regular in-service 
education will allow for the professional 
development of nurse aides, building 
their self-esteem while enhancing their 
abilities to provide quality nursing care. 
Also, because the statute requires 
facilities to provide in-service education 
for nurse aides, the Secretary does not 
have the authority to delete this 
requirement from our regulations.

Comment: A large number of 
commenters requested that we clarify 
how much in-service education is 
required for nurse aides. Many 
commenters requested that there be no 
mandated number of hours, that the 
State be allowed to determine the 
number of hours, or that patient 
outcomes be used to determine whether 
adequate in-service education has been 
provided. Others requested that a 
specific number of hours be mandated 
so that facilities would not be subjected 
to the judgments of individual surveyors. 
Suggestions for numbers of hours ranged 
from 4 hours per year to 24 hours per 
year, the number specified in previous 
guidance in Transmittal 223 of the State 
Operations Manual and Transmittal 62 
of the State Medicaid Manual. A number 
of commenters indicated that six hours 
per quarter was more than was required 
of licensed nurses and was therefore 
excessive. Some commenters indicated

that mandating hours on an annual 
basis, rather than quarterly, would 
provide more flexibility to facilities and 
nurse aides.

Response: After consideration of 
these comments, we have revised 
§ 483.75(g)(5) (now redesignated as 
§ 483.75(e)(8)) to specify that a facility 
must annually provide a minimum of 
twelve hours of in-service education.
We have required this minimum 
because we have found it to be 
sufficient for maintaining the 
competency of home health aides who 
perform services similar to those 
performed by nurse aides. (The 
requirements for in-service education for 
home health aides are at 42 CFR 
484.36(b)(2).) We do not believe that 
nurse aides will need fewer hours of in- 
service training than home health aides. 
We did not choose a greater number of 
required hours of in-service training, nor 
did we impose a quarterly minimum of 
hours, because we believe a facility 
should have the flexibility to conduct 
training in accordance with its needs 
and staffing requirements.

Comment: Several commenters 
suggested that we mandate certain 
topics for in-service education. A wide 
range of topics Were suggested. Some 
commenters suggested that the guidance 
in the State Operations Manual and 
State Medicaid Manual (cited above) be 
inserted into the final regulations. A 
couple of commenters suggested that in- 
service topics should be drawn from the 
training needs of the nurse aides and the 
needs of the residents as determined by 
the professional nursing staff or that 
facilities should have in-service plans to 
meet the needs of residents.

Response: We agree that it is 
necessary to provide some guidance as 
to the nature of in-service education and 
have revised § 483.75(g)(5) (now 
redesignated as § 483.75(e)(8)) to specify 
that in-service training must address 
areas of weakness as determined in 
nurse aides’ performance reviews, and 
may address the special needs of 
residents as determined by the facility 
staff. We have adopted the suggestion 
that in-service topics be drawn from the 
training needs of the nurse aides and the 
special needs of residents in the facility 
because we believe it allows for 
optimum flexibility for facilities while 
assuring the continued competence of 
nurse aides. We have allowed the 
facility to determine in-service topics 
rather than specifying that the '* 
professional nursing staff make this 
determination because we believe that 
many types of facility staff may have 
valuable input on areas that need to be 
addressed.

We have not indicated specific topics 
that must be addressed during in-service 
education because we believe that such 
a list would not give facilities the 
flexibility to include programs in all 
areas necessary to insure the continuing 
competence of nurse aides.

Comment: A couple of commenters 
wanted clarification on in-service 
education relating to cognitively 
impaired residents. Some indicated that 
all in-service education should be 
designed to provide additional skills in 
the care of cognitively impaired 
residents.

Response: We have revised this 
requirement at § 483.75(g)(5) (now 
redesignated as § 483.75(e)(8)), which is 
mandated by sections 1819(b)(5)(E) and 
1919(b)(5)(E) of the Act, to indicate that 
nurse aides who are providing services 
to cognitively impaired residents must 
receive in-service education in the care 
of the cognitively impaired. We have not 
required that all in-service education 
address the care of cognitively impaired 
residents because we believe that there 
are other important areas that need to 
be addressed.

Comment: A few commenters 
requested that we place some 
responsibility for in-service education 
on nurse aides by requiring proof of in- 
service education for recertification or 
through other methods. One commenter 
wanted to know what would happen to 
a nurse aide or a facility if a nurse aide 
did not meet the in-service education 
requirement.

Response: Sections 1819(b)(5)(E) and 
1919(b)(5)(E) address only the 
responsibility of facilities to provide in- 
service training to nurse aides, and we 
believe that this responsibility should 
remain with the facilities. Penalties for 
non-compliance with this requirement 
will be discussed in the survey and 
certification requirements, which are 
being revised.

Comment: One commenter requested 
that we provide specific guidance on 
what constitutes in-service education. 
One commenter requested that HCFA 
develop independent study modules for 
in-service education. A few commenters 
requested that we define what 
constitutes a performance review, while 
others suggested that we require annual 
or semi-annual performance reviews of 
nurse aides.

Response: We have not provided 
more comprehensive guidance in what 
constitutes an in-service education 
program because we do not want to 
limit facility flexibility in developing in- 
service programs. We also do not wish 
to advise facilities that a performance 
review should cover all aspects of an



48890 Federal Register /  Vol. 56, No. 187 /  Thursday, September 26, 1991 /  Rules and Regulations

individual's job, especially those areas 
relating to patient care. We agree that a 
performance review should be 
performed on an annual basis, and have 
revised § 483.75(g)(5) (now redesignated 
as § 483.75(e)(8)) to specify that the 
facility must complete a performance 
review of every nurse aide at least once 
every twelve months.

Section 463.75(g)(6) Definitions (Now 
Redesignated as Section 483.75(e)(1))
Summary of NPRM Provisions

Section 483.75(g)(6) specified the 
definition of nurse aide to mean any 
individual providing nursing or nursing- 
related services to residents in a facility 
who is not someone who volunteers to 
provide such services without pay.

Comments and Responses
Comment: Several commenters 

requested clarification of the definition 
of a nurse aide. A few requested that the 
term “nursing assistant” be used instead 
of nurse aide. Many were concerned 
that the definition as proposed in 
§ 483.75(g)(6) (now redesignated as 
§ 483.75(e)(1)) would encompass 
licensed nurses, secretaries, physical 
therapy assistants, or dietary assistants, 
as well as other individuals, such as 
medication aides, activity aides, and 
unit aides, who do not perform the 
complete range of nurse aide duties. 
Others believed that the definition of a 
nurse aide should be broadened to 
include aides in all health facilities. 
Several commenters requested that the 
definition be revised to exclude 
individuals who do not ordinarily 
function as nurse aides but provide 
nurse aide services to relieve nurse 
aides, or who perform only one or a few 
nurse aide tasks. One commenter asked 
how the requirements apply to 
individuals who perform only a few 
nurse aide services. Finally, one 
commenter requested that we include 
the statutory definition of a licensed 
health professional in the regulations.

Response: We have retained the use 
of the term “nurse aide” and the 
statutory definition of nurse aide 
contained in sections 1819(b)(5)(F) and 
1919(b)(5)(F) of the Act in our final 
regulations. (These sections of the 
statute were amended by sections 
4008(h)(2)(F) and 4801(e)(6) of OBRA '90 
to specify that a registered dietitian is 
not a nurse aide. We have revised our 
regulations at § 483.75(e)(1) to reflect 
this change.) The term “nurse aide" is 
used and defined in these sections of the 
statute, and we do not believe that 
changing it will provide additional 
benefits to our regulations. The statutory 
definition clearly indicates that nurse

aides are individuals who provide 
nursing or nursing-related services in 
nursing or skilled nursing facilities. If an 
individual provides these services, 
regardless of the frequency with which 
they are provided or the scope of 
services provided, the individual must 
be competent to do so to be used by a 
facility. We note that physical therapy 
assistants and licensed nurses are 
included within the definition of a 
licensed health professional and are 
therefore not required to meet nurse 
aide requirements. It is unclear why 
secretaries or dieticians’ assistants 
would be providing nursing or nursing- 
related services, but if they do, they 
must meet the nurse aide requirements. 
The omission of the statutory definition 
of a licensed health professional in the 
NPRM was inadvertent, and we are 
revising § 483.75(g)(6) (now redesignated 
as § 483.75(e)(1)) to include this 
definition.

Comment: A few commenters 
suggested that the definition of a nurse 
aide be revised to indicate that persons 
certified or registered under State law 
are not nurse aides.

Response: We believe that facilities 
are capable of determining which, if 
any, persons certified or registered 
under State law are included in the 
definition specified in the regulations.

Comment: Several commenters ' 
requested that we provide a definition of 
nursing or nursing-related services in 
our regulations. One commenter asked 
that we remove “nursing-related 
services" from the definition of nurse 
aide.

Response: We have used the statutory 
definition of nurse aide contained in 
sections 1819(b)(5)(F) and 1919(b)(5)(F) 
of the Act in these requirements, and we 
do not believe that adding a definition of 
nursing-related services would be 
helpful. We believe, however, that 
removing “nursing-related services” 
from the definition of a nurse aide 
would greatly decrease the accuracy of 
the definition because the term helps to 
clarify that an individual must be 
directly involved in patient care to meet 
the definition of nurse aide. For 
example, an individual who makes 
unoccupied beds or fills water pitchers 
would not necessarily be a nurse aide 
and therefore may not have to meet the 
nurse aide requirements.

Comment: A few commenters 
requested that we add a definition of a 
nurse aide trainee to the regulations.

Response: A nurse aide trainee is an 
individual enrolled in a NATCEP.

Summary of Changes torSection 
483.75(g) (Now Redesignated as Section 
483.75(e))

In response to comments, in addition 
to minor technical or editorial changes, 
we are making the following changes to 
§ 483.75(e):

• To maintain consistency and clarity 
in the regulations, we have redesignated 
paragraphs (1) through (6) under
§ 483.75(e).

• We are revising § 483.75(e)(1) to 
indicate that a registered dietitian is not 
a nurse aide.

• We are adding a requirement at
§ 483.75(e)(3) that a facility may not use 
as nurse aides individuals who are not 
permanent employees unless they have 
completed a NATCEP or CEP and are 
competent to provide nursing and 
nursing-related services.

• We are revising § 483.75(e)(4), 
Competency, to reflect more accurately 
the provisions in sections 1819(b)(5) and 
1919(b)(5) of the Act that a facility may 
only permit an individual who has 
worked less than four months in the 
facility, and has not completed a CEP or 
NATCEP or been deemed to have met 
the requirement or for whom the State 
has waived the requirements, to serve 
as a nurse aide or provide services for 
which the individual has not 
demonstrated competence through an 
approved program when the individual 
is a full-time employee in a training and 
competency evaluation program 
approved by the State.

• We have removed from paragraph 
(e)(4) the requirement for registry 
verification prior to employment by a 
facility and have placed the requirement 
in a new § 483.75(e)(5), Registry 
verification. We have further amended
§ 483.75(e)(5) to allow for an exception 
to registry verification prior to 
employment by a facility if the 
individual can prove that he or she has 
recently successfully completed a 
NATCEP or a CEP and has not yet been 
included on the registry, or the 
individual is in a NATCEP approved by 
the State.

• We have added a new
§ 483.75(e)(6), Multi-State registry 
verification, which specifies that, before 
allowing an individual to serve as a 
nurse aide, facilities must seek 
information from every State nurse aide 
registry the facility believes will include 
information on the individual.

• In § 483.75(e)(7), Required 
retraining, we have permitted 
individuals who have performed no 
nursing or nursing-related services for 
monetary compensation for a period of 
24 consecutive months since their most
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recent completion of a NATCEP to take 
either a new NATCEP or a new CEP.

• In § 483.75(e)(8), Required in-service 
education, we have specified 12 hours as 
the minimum amount of in-service 
education to be conducted annually and 
have further specified that performance 
reviews must be conducted at least 
every 12 months.

Section 483.150 D eem ed Meeting of 
Requirements, Waiver o f Requirements

Summary of NPRM Provisions
Section 483.150 specified the criteria 

individuals must meet to be deemed as 
meeting the nurse aide training and 
competency evaluation requirements or 
to have the competency evaluation 
requirements waived.
Comments and Responses

General
Comment: A few commenters 

suggested we expand the scope of the 
deeming and waiver provisions for 
nurse aides.

Response: W e do not believe we have 
the authority to provide any new 
deeming or waiver provisions or to 
modify the current provisions for two 
reasons. First, the statute does not 
authorize the Secretary to provide for 
any such additions or modification. 
Second, the current deeming and waiver 
provisions are described very 
specifically in section 6901(b)(4) of 
OBRA ’89. The absence of additional 
provisions suggests a lack of 
congressional intent for such provisions. 
However, we note that sections 
1819(f)(2)(B)(ii) and 1919(f)(2)(B)(ii) of 
the Act permit States to deem 
individuals who, before July 1,1989, 
completed a NATCEP the State 
determines would have met the 
requirements for approval at the time it 
was offered to have completed an - 
approved program. This was 
inadvertently omitted from the NPRM, 
and we have included it in our final 
regulations at § 483.150(b)(2).

Comment: One commenter 
recommended that we develop 
procedures for deeming home health 
aides as meeting nurse aide 
requirements.

Response: The separate requirements 
for home health aide training and 
competency evaluation located at 42 
CFR 484.36 are mandated by different 
statutory requirements, some of which 
are not the same as the nurse aide 
requirements in sections 1818 and 1919 
of the A ct As a result, it is not possible 
to deem home health aides as meeting 
the nurse aide requirements.

Comment: Some commenters were 
confused about whether individuals
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must have been trained or employed in 
facilities that met the requirements for 
approval and withdrawal of approval of 
NATCEPs (which were proposed in 
§§ 483.151(b)(2) and 483.151(e) of the 
NPRM) at the time the training was 
conducted in order to be deemed as 
meeting nurse aide requirements or to 
have these requirements waived.

Response: The statutory requirements 
upon which § § 483.151(b)(3) and 
483.151(e) are based were changed by 
sections 4008(h)(1)(F) and 4801(e)(6) of 
OBRA ’90, and were given a statutory 
effective date of January 1,1989. 
However, because these changes were 
not known at the time by which the 
requirements for § 483.150 must have 
been met, we believe it would be 
unreasonable to apply §§ 483.151(b)(3) 
and 483.151(e) for purposes of § 483.150.

Comment: One commenter indicated 
that we should require States to have 
guidelines indicating what evidence 
they will require for the deeming or 
waiving of the nurse aide training and 
competency evaluation requirements.

Response: Because the State decision 
to waive the competency evaluation 
requirement is voluntary, we believe to 
mandate States to develop guidelines as 
to what evidence they will require for 
this provision is inappropriate. We 
believe, however, that States will 
develop guidelines for both waiving and 
deeming regardless of whether we 
require them to do so.

Section 483.150(a)

Summary of NPRM Provisions
Paragraph (a) of § 483.150 specified 

that a nurse aide is deemed to satisfy 
the requirement of completing a training 
and competency evaluation approved by 
the State if (1) the aide would have 
satisfied the requirement as of July 1, 
1989, if a number of hours (not less than 
60 hours) were substituted for “75 
hours” in sections 1819(f)(2) and 
1919(f)(2) of the A ct respectively, and 
the aide had received, before July 1,
1989, at least the difference in the 
number of hours in supervised practical 
nurse aide training or in regulation in- 
service nurse aide education; or (2) the 
aide was found competent (whether or 
not by the State), before July 1,1989, 
after the completion of a course of nurse 
aide training of at least 100 hours 
duration.

Comments and Responses
Comment: One commenter indicated 

that an individual should be working as 
a nurse aide to be deemed under 
§ 483.150(a) (1) and (2) as meeting the 
training and competency evaluation 
requirements.

Response: We do not require other 
individuals to be working as nurse aides 
to meet the training and competency 
evaluation requirements, and we believe 
that it would be unreasonable and 
discriminatory to expect deemed 
individuals to do so. We note, however, 
that the retraining required in § 483.75(e) 
does apply to deemed individuals.

Comment: One commenter wanted to 
know if there would be specific 
requirements for the 100 hours of 
training discussed in § 483.150(a)(2).

Response: Section 6901(b)(4)(C) of 
OBRA ’89 does not specify requirements 
for the 100 hours of training necessary to 
be deemed as meeting the nurse aide 
training and competency requirements, 
and we have not added any to the 
regulations in order to make this 
requirement as flexible as possible.

Comment: Several commenters had 
questions or suggestions on the 
competency finding following the 100 
hours of training specified in 
§ 483.150(a)(2). One commenter 
recommended that the competency 
finding be a CEP approved by the State 
or a State-determined equivalent. 
Another commenter wondered if 
graduating from a 100-hour nurse aide 
course would constitute a finding of 
competency. One commenter wanted to 
know who could make determinations of 
competency for purposes of this 
provision.

Response: Section 6901(b)(4)(C) of 
OBRA ’89 does not place strictures on 
which entities may determine 
competency after the 100 hours of 
training. In fact, the statute is very 
vague. We have therefore made this 
requirement as flexible as possible. 
Because the statute specifies that the 
finding of competency does not have to 
be done by the State, we do not believe 
that it is appropriate to restrict 
competency findings to those approved 
by the State.
Section 483.150(b)

Summary of NPRM Provisions

Paragraph (b) of § 483.150 specified 
that a State may waive the requirement 
for an individual to complete a CEP 
approved by the State for any individual 
who can demonstrate to the satisfaction 
of the State that he or she has served as 
a nurse aide at one or more facilities of 
the same employer in the State for at 
least 24 consecutive months before 
December 19,1989.
Comments and Responses

Comment: One commenter requested 
that we remove the requirement 
allowing for a waiver of individuals
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described in § 483.150(b)(1). A few 
commenters requested various 
expansions of this provision, such as 
more flexibility in employment locations 
or a more recent time frame within 
which to meet the requirement.

Response: This provision is required 
by section 6901(b)(4)(D) of OBRA ’89, 
and we are therefore committed to 
implementing the statute as written.

Comment: One commenter wanted to 
know when the 24 months of 
employment begin for purposes of 
§ 483.150(b)(1).

Response: Section 6901(b)(4)(D) 
explicitly indicates that an individual 
must be employed for 24 consecutive 
months before December 19,1989 (the 
date of the enactment of OBRA ’89).to 
have the nurse aide competency 
requirements waived. Therefore, any 
nurse aide who worked consecutively 
from December 19,1987 to December 19, 
1989 for one or more facilities of the 
same employer in the State will be 
eligible for waiver by the State.

Comment: Several commenters 
requested clarification of whether 
individuals who met the requirements 
for waiver by the State would be 
required to be frained or to complete a 
competency evaluation to be employed 
by a facility.

Response: If an individual meets all of 
the requirements listed in 
§ 483.150(b)(1), the State may waive the 
competency evaluation requirement for 
him or her. Because facilities can 
employ individuals who have completed 
either a NATCEP or CEP approved by 
the State, individuals who have the 
competency evaluation requirement 
waived are employable by facilities. If, 
however, a facility wishes to train aides 
for whom the State has waived the 
competency evaluation requirement, the 
facility is free to do so.

Comment: A number of commenters 
requested clarification of how much an 
individual would be required to work for 
purposes of § 483.150(b)(1).

Response: Section 6901(b)(4)(D) of 
OBRA '89 does not specify how much an 
individual must work for purposes of 
this provision. We have not provided 
any requirements in our regulations 
because we wish to give States as much 
freedom as possible in their waiver 
determinations.

Comment: A few commenters 
suggested that HCFA mandate a method 
for determining which aides are eligible 
for waiver by States or suggested that 
HCFA define what should satisfy State 
requirements.

Response: State waiver of the 
competency evaluation requirement is 
voluntary, and, as such, we wish to give 
States as much freedom as possible in

implementing this provision if they 
choose to do so. Also, we believe that 
States may already have developed 
mechanisms for determining which, if 
any, nurse aides may have the 
competency evaluation requirements 
waived, and we do not wish to disturb 
systems that are functioning well.

Comment: One commenter indicated 
that nurse aides JFor whom the State 
waives the competency evaluation 
requirement should be required to be 
currently working as nurse aides to be 
placed on the registry.

Response: We do not require 
individuals who complete a CEP to be 
currently working as nurse aides to be 
placed on the registry. We believe it 
would be unfair to have a different 
requirement for those individuals for 
whom the State has waived the 
competency evaluation requirement.

Summary of Changes to § 483.150
After consideration of the public 

comments, and for the reasons stated in 
our responses to those comments, we 
are revising proposed § 483.150 to add a 
requirement permitting States to deem 
to have completed a State-approved 
NATCEP those individuals who, before 
July 1,1989, completed a NATCEP the 
State determines would have met the 
requirements for approval at the time 
the program was offered.

Section 483.151 State Review and 
Approval o f Nurse A ide Training and 
Competency Evaluation Programs
Summary of NPRM Provisions

Section 483.151 specified requirements 
for State review and administration of 
NATCEPs, requirements for approval of 
programs, time frames for acting on a 
request for approval, and requirements 
for withdrawal of approval.
Comments and Responses 
General

Comment: A few commenters had 
concerns about which agency of the 
State government should be allowed to 
have control over the review and 
approval of NATCEPs and CEPs. Some 
commenters suggested various State 
entities that could review and approve 
programs, while others requested that 
we allow any State entity to perform 
this function. One commenter indicated 
that the State survey agency is not the 
appropriate entity to approve NATCEPs.

Response: Sections 1819(e)((l) and 
1919(e)(1) of the Act do not require that 
any particular State entity be 
responsible for the review and approval 
of NATCEPs and CEPs. Therefore, we 
have not specified in our regulations 
which agency of the State government

may review and approve programs but 
have, instead, allowed States the 
flexibility to use the entity best suited to 
this task. We believe that some 
commenters may have been confused by 
the requirement in paragraph (a)(4) of 
§ 483.151, which indicates that the State 
survey agency must determine whether 
the requirements of § 483.75(g) (now 
redesignated as § 483.75(e)) are met. 
Section 483.75(g) deals with facility 
compliance with nurse aide training 
requirements, not program review and 
approval.

Comment: Several commenters 
expressed concerns about permitting 
facility-based or non-facility-based 
training and competency evaluation 
programs. Some of these commenters 
requested specific requirements for non
facility-based programs, citing the need 
for regulatory requirements to contain 
costs as justification for the 
requirements. Taking full-time RNs 
away from resident care was the 
primary concern of those opposed to 
facility-based programs. A few 
commenters believed that the 
requirements should apply to both 
facility-based and non-facility-based 
programs, or that we should develop 
specific requirements for both settings.

Response: Sections 1819 and 1919 of 
the Act permit both types of programs 
and so we will continue to allow both 
facility-based and non-facility-based 
NATCEPs. Both types of programs enjoy 
prevalence in different States, and we 
believe that the use of both types of 
programs is necessary to permit 
facilities and States to meet the nurse 
aide requirements effectively. These 
requirements apply to both facility- 
based and non-facility-based programs.
Section 483.151(a) State Review and 
A dministration

Summary of NPRM Provisions

Paragraph (a)(1) of § 483.151 specified 
that a State must offer a NATCEP that 
meets the requirements of § 483.152 
and/or a CEP that meets the 
requirements of § 483.154; and/or 
specify any NATCEPs not offered by the 
State that the State approves as meeting 
the requirements of § 483.152 and/or 
CEPs not offered by the State that the 
State approves as meeting the 
requirements of § 483.154.

Paragraph (a)(2) specified that the 
State may not delegate or subcontract 
the approval of these program? to an 
entity outside of the State government.

Paragraph (a)(3) specified that if the 
State does not choose to offer one or 
both of the programs specified in 
paragraph (a)(1) of § 483.151, the State
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must review and approve or disapprove 
NATCEPs when requested to do so by 
any facility.

Paragraph (a)(4) specified that the 
State survey agency must, in the course 
of all surveys, determine if the 
requirements of § 483.75(g) (now 
redesignated as § 483.75(e)) are met.
Comments and Responses

Comment: A few commenters 
suggested that we revise paragraph 
(a)(3) of § 483.151 to require States that 
do not offer a NATCEP and/or a CEP to 
review both facility-based and non
facility-based programs that request 
approval of a program.

Response: We agree with this 
comment and have revised this 
requirement in § 483.151(a)(3) to indicate 
that States who do not offer a NATCEP 
and/or a CEP must review all programs 
upon request.

Comment: One commenter believed 
that States should be required to review 
all programs.

Response: Sections 1819(e) and 
1919(e) of the Act indicate that States 
must approve programs that meet the 
requirements for approval of NATCEPs 
and CEPs. We believe the intent of these 
statutory provisions is to ensure that 
each State has approved programs. A 
State may meet these statutory 
requirements by offering its own 
program; however, if it does not choose 
to offer its own program, then it must 
review all programs upon request.

Comment: One commenter wanted to 
know if there would be procedures for 
surveyors to use to determine facility 
compliance with the requirements of 
§ 483.75(g) (now redqsignated as 
§ 483.75(e)) by October 1,1990. A 
number of other commenters suggested 
various methods for surveyors to 
determine facility compliance with the 
nurse aide training requirements or 
wanted to know how facility compliance 
would be determined.

Response: The appropriate vehicle for 
delineating surveyor methodologies is 
the survey and certification regulations 
at 42 CFR 488. HCFA is revising these 
regulations, and until the revised 
regulations are final, the current survey 
and certification procedures remain in 
effect and will be used to determine 
whether facilities meet the requirements 
of § 483.75(g) (now redesignated as 
§ 483.75(e)).

Comment: A few commenters had 
concerns about who should survey 
facilities to determine compliance with 
NATCEP requirements. One commenter 
indicated that facility compliance with 
NATCEP requirements should be 
determined by the State survey agency 
but that other agencies should be

allowed to review and approve 
programs. A few commenters indicated 
that facilities should not be surveyed to 
determine compliance with the nurse 
aide training and competency 
evaluation requirements.

Response: We have retained our 
requirement that the State survey 
agency must survey facilities to ensure 
that they meet the requirements in 
§ 483.75(g) (now redesignated as 
§ 483.75(e)). Compliance with these 
requirements is a facility responsibility, 
and we believe that the surveys required 
by section 1819(g) and 1919(g) of the Act 
are necessary to ensure that compliance 
is being met. We agree that agencies 
other than the State survey agency may 
review and approve NATCEPs and have 
not specified which State agency should 
evaluate programs.

Section 463.151(b) Requirements for 
Approval o f Programs, and Section 
483.151(e) Withdrawal o f Approval

Summary of NPRM Provisions
Paragraph (b)(1) of § 483.151 specified 

that before a State approves a NATCEP 
or CEP, the State must (1) determine 
whether the NATCEP meets the course 
requirements of § 483.152; and (2) 
determine whether the CEP meets the 
requirements of § 483.154.

Paragraph (b)(2) specified that a State 
may not approve a NATCEP or CEP 
offered by a SNF or NF that has been 
found out of compliance with any of the 
requirements for participation in Part 
483, Subpart B, within any of the 24 
consecutive months prior to the State’s 
review of the program.

Paragraph (e)(1) of § 483.151 specified 
that a State must withdraw approval of 
a facility-based NATCEP when it makes 
a determination that the facility is out of 
compliance with a requirement for 
participation, as specified in Part 483, 
Subpart B.

Paragraph (e)(2) specified that a State 
may withdraw approval of a NATCEP or 
CEP if the State determines that any of 
the applicable requirements of 
I § 483.152 and 483.154 are not met by 
the program.

Paragraph (e)(3) specified that a State 
must withdraw approval of a NATCEP 
or a CEP if the entity providing the 
program refuses to permit unannounced 
visits by the State.

Comments and Responses
Comment: Many commenters 

discussed the appropriateness of pre
approval site visits. A majority of these 
commenters believed that a pre
approval site visit was unnecessary for 
a program’s first approval because the 
program may not be operational prior to

approval. A few commenters suggested 
that a review of the last survey report 
could replace an on-site visit or that the 
annual certification survey could 
constitute the site visit. Several 
commenters requested post-approval 
site visits. Other commenters suggested 
that site visits were inappropriate, 
indicating that the NATCEP curriculum 
should be the basis of approval. A few 
commenters agreed with the proposed 
pre-approval site visit

Response: We agree that it may be 
inappropriate to require an on-site visit 
prior to the first review of a program 
because the program may not be 
operational, and that a review of written 
course materials and procedures may be 
an effective alternative to a site visit. 
Therefore, we have revised the 
requirement in § 483.151(b)(1) to indicate 
that the State must visit the entity 
providing the program in all reviews 
except for the initial review. We have 
retained the requirement that on-site 
visits are required for subsequent 
reviews of the program because we 
believe that such visits are useful tools 
in gaging the quality of the program.

Comment: We received a large 
number of comments on the NPRM 
requirement at § 483.151(b)(2), which 
prohibits States from approving 
NATCEPs and CEPs conducted by a 
facility that is out of compliance with 
any of the requirements for participation 
in part 483, subpart B, within any of the 
24 consecutive months prior to the 
request for approval of the program, and 
the requirement at § 483.151(e)(1), which 
requires States to withdraw approval of 
such a program when a deficiency is 
found. A majority of the commenters 
objected to the requirements while other 
commenters had suggestions or 
questions about the provisions.

Response: These requirements were 
established under sections 
1819{f)(2)(B)(iii)(I) and 1919(f)(2)(B)(iii)(I) 
of the Act which, prior to the enactment 
of OBRA ’90, stated that the Secretary’s 
requirements for approval of NATCEPs 
and CEPs must prohibit State approval 
of programs offered by or in any facility 
which has been determined out of 
compliance with the requirements of 
section 1819 (b), (c), or (d) or section 
1919 (b), (c), or (d) of the Act within the 
previous two years. However, sections 
4008(h)(1)(F)(i) and 4801(a)(6)(A) of 
OBRA ’90 amended sections 
1819(f)(2)(B)(iii)(I) and 1919(f)(2)(B)(iii)(I) 
of the Act to remove this requirement 
and replace it with other requirements. 
Accordingly, we have revised 
§§ 483.151(b)(2) and 483.151(e)(1) to 
indicate that States may not approve 
(and must withdraw approval from)
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NATCEPs and CEPs offered by or in a 
facility that, within the previous two 
years—

• In the case of a skilled nursing 
facility, has operated under a waiver 
under section 1819(b)(4)(C)(ii)(II) of the 
Act;

• In the case of a nursing facility, has 
operated under a waiver under section 
1919(b)(4)(C)(ii) of the Act that was 
granted on the basis of a demonstration 
that the facility is unable to provide 
nursing care required under section 
1919(b)(4)(C)(i) of the Act for a period in 
excess of 48 hours per week;

• Has been subject to an extended (or 
partial extended) survey under sections 
1819(g)(2)(B)(i) or 1919(g)(2)(B)(i) of the 
Act;

• Has been assessed a civil money 
penalty described in section 
1819(h)(2)(B)(ii) or 1919(h)(2)(B)(ii) of the 
Act of not less than $5,000; or

• Has been subject to a remedy 
described in sections 1819(h)(2)(B)(i) or 
(iii), 1819(h)(4), 1919(h)(l)(B)(i), or 
1919(h)(2)(A)(i), (iii), or (iv) of the Act.

We have also added a new 
§ 483.151(b)(3) which indicates that 
States may not, until two years since the 
assessment of the penalty (or penalties) 
has elapsed, approve a NATCEP or CEP 
offered by or in a facility that, within the 
two-year period beginning October 1,
1988, —

• Had its participation terminated 
under title-XVIII of the Act or under the 
State plan under title XIX of the Act;

• Was subject to a denial of payment 
under title XVIII or title XIX;

• Was assessed a civil money penalty 
of not less than $5,000 for deficiencies in 
facility standards;

• Operated under temporary 
management appointed to oversee the 
operation of the facility and to ensure 
the health and safety of its residents; or

• Pursuant to State action, was closed 
or had its residents transferred.

This addition is necessary to comply 
with sections 4008(h)(l)(F)(ii) and 
4801(a)(6)(B) of OBRA ’90, which 
indicate that States may not approve 
NATCEPs or CEPs offered by or in 
facilities that, within the two-year 
period beginning October 1,1988, had 
certain sanctions applied to them. (See 
H.R. Rep. No. 964,101st Cong., 2nd Sess. 
852).

Comment: A few commenters asked 
when these provisions will be effective.

Response: These provisions have a 
statutory effective date of January 1,
1989. Therefore, States must remove 
approval from programs that do not 
meet the statutory requirements. 
However, as we have noted earlier in 
this preamble, individuals who, prior to 
the issuance of these regulations,

completed NATCEPs or CEPs that were 
approved using pre-OBRA ’90 criteria 
are not required to complete a new 
program.

Comment: A few commenters 
indicated that 24 months was too long a 
period to deny a facility a training 
program and suggested alternative time 
periods. One commenter believed that 
there should be intermediate sanctions 
before program approval is withdrawn.
A few commenters suggested that we 
include a method for reinstatement of 
programs whose approval has been 
withdrawn.

Response: The time frame about 
which commenters were concerned is 
based on sections 1819(f)(2)(B)(iii)(I) and 
1919(f) (2) (B) (iii)(I) of the Act, which 
clearly indicate that States may not 
approve programs offered by or in 
certain facilities, described in sections 
1819(f)(2)(B)(iii)(I) and 1919(f)(2)(B)(iii)(I) 
of the Act, within the previous two 
years. Because of the clarity with which 
this requirement is stated, and because 
the statute does not provide for the use 
of intermediate sanctions before 
withdrawal of program approval, the 
Secretary does not have the authority to 
provide for such intermediate sanctions. 
We have not developed a procedure for 
reinstatement because we believe that 
programs seeking reinstatement should 
follow the same procedure as programs 
seeking initial approval.

Comment: A few commenters wanted 
to allow non-facility-based NATCEPs or 
interactive video programs to be offered 
in a facility against which penalties or 
waivers, described in sections 
1819(f)(2)(B)(iii)(I) and 1919(f)(2)(B)(iii)(I) 
of the Act, have been imposed within 
the previous two years. Other 
commenters requested that we revise 
our regulation to reflect more closely the 
wording of the statutory provision, 
which states that programs offered by or 
in certain facilities cannot obtain State 
approval, instead of specifying that the 
State must withdraw approval of a 
facility-based NATCEP.

Response: Because sections 
1819(f) (2) (B) (iii) (I) and 1919(f)(2)(B) (iii) (I) 
of the Act clearly prohibit approval of 
programs offered by or in a facility 
described in those sections, we cannot 
allow States to approve any program 
that operates in such a facility. We have 
accepted the suggestion to use the 
wording of the statutory provision 
because we believe it improves the 
clarity of these regulations, and have 
revised § 483.151(e)(1) to indicate that 
the State must withdraw approval of a 
NATCEP or CEP if it is offered by or in a 
facility against which penalties or 
waivers, described in sections

1819(f)(2)(B)(iii)(I) and 1919(f)(2)(B)(iii)(I) 
of the Act, have beeiT imposed.

Comment: One commenter asked >f 
these provisions would apply to a 
facility that had changed ownership.

Response: When a facility changes 
ownership, all sanctions levied against 
the facility prior to the change continue 
to apply. Therefore, these provisions 
apply to facilities that undergo a change 
in ownership.

Comment: Several commenters asked 
us to include various specific program 
approval and program performance 
provisions contained in the State 
Operations Manual and State Medicaid 
Manual instructions (see Transmittals 
223 and 62, respectively) in the final 
regulations.

Response: We have implemented 
requirements for CEPs and NATCEPs in 
sections 1819(f)(2) and 1919(f)(2) of the 
Act in § § 483.152 and 483.154. Many of 
the areas required to be reviewed by the 
State Operations Manual and the State 
Medicaid Manual instructions are 
included in the requirements in these 
sections of our regulations. We believe 
that the additional detail in the 
instructions, which were intended as 
guidance for States to consider in 
designing programs, is inappropriate for 
inclusion in regulations. Additionally, 
we believe that States will develop their 
own additional criteria for program 
performance, and we wish to allow them 
as much flexibility as possible in this 
regard.

Comment: One commenter wanted 
student comments to be considered 
when program approval is withdrawn.

Response: We believe that States 
should have maximum flexibility in 
determining which programs they will 
allow to operate, and have therefore 
mandated only general requirements.
We will allow States to develop their 
own specific review criteria.

Comment: A few commenters 
requested clarification of § 483.151(e)(2), 
which specifies that States may 
withdraw approval of a NATCEP or CEP 
that is out of compliance with any of the 
requirements for those programs. One 
commenter believed that we should 
require States to withdraw approval of 
any program that failed to meet any of 
the requirements for these programs 
instead of allowing States the option to 
do so.

Response: We have continued iu 
allow States the option to withdraw 
approval of NATCEPs and CEPs that do 
not meet the requirements of § § 483.152 
and 483.154, respectively because we 
believe that States should have 
flexibility to develop standards for
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withdrawing approval of programs that 
do not meet the requirements.

Comment: A few commenters had 
concerns about the requirement in the 
NPRM that specified that States must 
withdraw approval of a program in an 
entity that refuses to allow 
unannounced visits. A few commenters 
suggested that the unannounced visits 
should be incorporated into the annual 
certification survey. One commenter 
believed that unannounced visits should 
be required for both facility-based and 
non-facility-based programs. One 
commenter believed that unannounced 
visits are an inappropriate way of 
determining the quality of training and 
competency evaluation programs.

Response: We believe that 
unannounced visits are an appropriate 
and useful tool for determining the 
ongoing quality of a program and have 
therefore retained the requirement as 
written in the NPRM. We believe that 
the unannounced visits could be 
incorporated into the annual 
certification survey, but because entities 
other than the survey and certification 
agency may be responsible for review 
and approval of NATCEPs, the State 
may want the entity responsible for 
review and approval to perform the 
unannounced visits. We have not 
distinguished between facility-based 
and non-facility-based programs for 
purposes of this requirement; both types 
of programs must accept unannounced 
visits.

Comment: Several commenters 
requested that we provide a mechanism 
for ensuring that approval is withdrawn 
from programs of poor quality. A few 
commenters suggested that failure rates 
on the competency evaluation should be 
used as a measure of program quality. 
One commenter suggested that we 
require States to develop performance 
standards for NATCEPs.

Response: States are permitted great 
flexibility in approving programs, and 
we believe that they should have similar 
flexibility in withdrawing approval. We 
believe that States will withdraw 
approval from poor programs regardless 
of whether we specify a specific 
mechanism to be used. We are not 
specifically requiring that States 
develop performance standards for 
programs (and we have not specified 
particular measures of program quality) 
because we believe that States will 
develop standards even in the absence 
of a Federal requirement and wish to 
allow them as much flexibility as 
possible in this regard.

Comment: Several commenters asked 
that we provide requirements for 
withdrawal of program approval. Many 
of these commenters suggested that

States provide written notice indicating 
the reason(s) for withdrawal of program 
approval, and that students who had 
already started a program should be 
allowed to complete it.

Response: We agree with these 
comments and have added a provision 
in § 483.151(e) specifying that the notice 
of withdrawal of program approval must 
be in writing and must specify the 
reason(s) for withdrawal of approval 
and that students who are in a program 
at the time approval is withdrawn will 
be allowed to complete it.
Section 483.151(c) Time for Acting on a 
Request for Approval
Summary of NPRM Provisions

Paragraph (c) of 483.151 specified that 
a State must, within 90 days of the date 
of a request under paragraph (a)(3) of 
§ 483.151 or receipt of additional 
information from the requester, advise 
the requester of the action taken by the 
State on the request, or request 
additional information from the 
requesting entity.

Comments and Responses
Comment: Many commenters 

suggested that States be allowed less 
time to review a program because 
facilities need more timely responses. 
The alternative number of days 
suggested ranged from 10 days to 60 
days. A few commenters were pleased 
with the time limit specified in the 
NPRM.

Response: Although we understand 
facilities’ desire to receive an immediate 
response to a request for approval, we 
have retained the time limit specified in 
the NPRM because we believe it may 
reasonably take 90 days to approve a 
program, especially since a visit to the 
training site may be necessary.

Comment: One commenter believed 
that we should clarify that a State must 
actually have made a decision on 
whether to approve a program within 90 
days unless additional information is 
required.

Response: We agree and have 
clarified this requirement in § 483.151(c) 
to specify this.
Section 483.151(d) Duration of 
Approval
Summary of NPRM Provisions

Paragraph (d) of § 483.151 specified 
that a State may not grant approval of a 
NATCEP for a period longer than two 
years.
Comments and Responses

Comment: Many commenters had 
suggestions on the duration of approval 
for NATCEPs and CEPs. A few

commenters stated that approval should 
be on an annual basis and should 
coincide with annual surveys. Several 
others requested that approval be 
effective for a longer period of time than 
the two years specified in the NPRM 
and cited various reasons. A few 
commenters stated that programs 
meeting certain additional requirements 
should be allowed to have longer 
approval periods. Some indicated that 
re-approval should only be required 
when there are changes to a program. 
Several commenters agreed that a two- 
year approval period was appropriate. 
Finally, one commenter agreed that 
review of programs should occur every 
two years but stated that approval 
should not necessarily expire.

Response: We continue to believe that 
two years is the maximum approval 
period a program should have in order 
to preserve the intent of the nurse aide 
requirements of maintaining the quality 
and integrity of NATCEPs. We have 
therefore retained this provision in our 
final regulations but have clarified it to 
indicate that a program must also be 
reviewed when there are substantive 
changes to the program. We believe that 
a review when there are substantive 
changes to the program is necessary to 
ensure that the program continues to 
meet the requirements of §§ 483.152 and 
483.154.

Comment: One commenter suggested 
that re-approval be required when 
ownership of a program changes.

Response: We do not believe that a 
change in ownership will necessarily 
result in a substantive change in a 
program and have therefore not 
accepted this suggestion. However, if 
substantial changes do occur, then a 
review would be required under 
§ 483.151(d)(2).

Summary of Changes to Section 483.151

In response to comments, in addition 
to minor technical or editorial changes, 
we are making the following changes:

• To more accurately reflect the scope 
of this section of the regulation, we are 
revising the section title to read “State 
review and approval of nurse aide 
training and competency evaluation 
programs and competency evaluation 
programs.”

• We have clarified § 483.151(a)(1) to 
indicate more clearly that it is a State 
option to offer NATCEPs and CEPs.

• After further analysis of sections 
1819(e)(1) and 1919(e)(1) of the Act, we 
are not making final proposed
§ 483.151(a)(2).

• In § 483.151(b)(l)(iii), we are not 
making final the proposed requirement



48896 Federal Register /  VoL 56, No. 187 / Thursday, September 26, 1991 /  Rules and Regulations

for an initial pre-approval site visit for 
NATCEPs.

• We are revising § 483.151(b)(2) to 
indicate that States may not approve a 
NATCEP or CEP offered by or in a 
facility against which a penalty or 
waiver, described in sections 
1819(f)(2)(B)(iii)(I) and 1919(f)(2)(B)(iii)(I) 
of the Act, has been imposed.

• In § 483.151(b)(3), we are adding a 
requirement prohibiting States from 
approving NATCEPs and CEPs offered 
by or in a facility against which an 
action(s) described in section 
4008(h)(l)(F)(ii) or section 4801(a)(6)(B) 
of OBRA ’90 has been levied until two 
years from the date the action(s) was 
imposed has elapsed.

• In § 483.151(c)(1), we have clarified 
that States must inform a requestor 
whether or not a program has been 
approved.

• In § 483.151(d), we are adding a 
provision that a facility must notify the 
State and the State must review that 
facility’s program when there are 
substantive changes made to the 
facility’s NATCEP within a 2-year 
approval period.

• We are revising § 483.151(e)(1) to 
indicate that States may not approve a 
CEP or NATCEP offered by or in a 
facility described in § 483.151(b) (2) or 
(3).

• In § 483.151(e)(4), we are adding a 
provision that the State may withdraw 
approval of a NATCEP with an 
unusually high student failure rate on 
the evaluation.

• In § 483.151(e)(5), we are adding a 
provision that if a State withdraws 
approval of a NATCEP or CEP, the State 
must notify the facility in writing and 
must allow students who have started a 
NATCEP from which approval has been 
withdrawn to complete the course.

Section 483.152 Requirements for 
Approval o f a Nurse Aide Training and 
Competency Evaluation Program
Summary of NPRM Provisions

Section 483.152 specified the minimum 
requirements for State approval of a 
NATCEP, and lists the curriculum 
requirements for NATCEPs. It also 
specified the prohibition of charges for 
individuals enrolled in a NATCEP.
Comments and Responses 
General

Comment: One commenter believed 
that only individuals who are actually 
employed in a facility should be allowed 
to take a NATCEP.

Response: We believe that such a 
requirement is discriminatory and would 
lead to shortages of nurse aides. We 
also believe it is inappropriate to restrict

access to NATCEPs. We note that one 
commenter agreed with this position.

Comment: One commenter requested 
that all high school students who 
complete a health occupations course be 
certified as meeting the nurse aide 
requirements.

Response: A program must meet the 
requirements in § 483.152 to be 
approved by the State, and we are not 
confident that all health occupations 
courses meet these requirements.

Comment: Several commenters 
requested that we protect nurse aides 
against programs that are not approved 
by the State or that we provide a 
mechanism for informing prospective 
nurse aides of the types and costs of 
programs. One commenter believed that 
we should require all trade and 
proprietary schools to provide written 
notice to students advising them of 
Federal and State laws for nurse aide 
training, especially those laws relating 
to prohibition of charges for programs 
and requirements to be listed on the 
nurse aide registry.

Response: We believe it is 
inappropriate for us to require that such 
information be provided to nurse aides 
because such protection is within the 
purview of the State. We do agree, 
however, with the intent of the 
comments and encourage all States to 
inform individuals that they must 
complete a State-approved NATCEP or 
CEP to be employable by a facility and 
to protect students from non-approved 
programs when possible. We note that 
§ 483.154(A) does require States to 
notify individuals that successful 
completion of a CEP will result in 
placement on the nurse aide registry.

Comment: One commenter suggested 
that we require NATCEPs to have an 
appeals process for disputes regarding 
training and testing.

Response: While we agree that it may 
be useful for individual NATCEPs to 
have processes for resolving disputes, 
we believe that dispute resolution could 
also be accomplished through non- 
NATCEP entities. We have not 
established a process for resolving 
disputes regarding training because we 
wish to allow States maximum 
flexibility in determining what methods 
of dispute resolution they will use or 
require.

Comment: A  number of commenters 
requested that we require students in a 
NATCEP to be distinguishable from 
other nurse aides for easy identification 
when on duty in a facility.

Response: Sections 1819(b)(5) and 
1919(b)(5) of the Act restrict the 
activities of student nurse aides but do 
not require that they wear distinctive 
identification tags. We believe that such

a requirement goes beyond the statutory 
requirements for nurse aides and would 
be inappropriate in our regulations.

Comment: Some commenters asked 
that we require nurse aide orientation in 
addition to the training program.

Response: We believe that providing 
orientation to students is standard 
practice for educational programs and 
that it is not necessary to place such a 
requirement in our regulations.

Section 483.152(a)

Summary of NPRM Provisions
Paragraph (a) of § 483.152 specified 

that for a NATCEP to be approved by 
the State, it must, at a minimum—

• Consist of no less than 75 hours of 
training;

• Include at least the subjects 
specified in § 483.152(b);

• Include at least 16 hours of 
supervised practical training;

• Meet the requirements specified in 
§ 483.152(a)(4) for instructors who train 
nurse aides; and

• Contain competency evaluation 
procedures as specified in § 483.154.

Comments and Responses
Comment: A  few commenters 

suggested that the number of required 
hours for training programs be changed. 
Some commenters suggested 30 hours 
instead of the 75 hours specified in the 
NPRM. Others believed that 75 hours 
was insufficient to adequately train a 
nurse aide. A few commenters asked 
that we clarify whether the 75 hours of 
required training were 60 minute clock 
hours or 50 minute classroom hours.

Response: Sections 1819(f)(2)(A)(i) 
and 1919(f) (2) (A) (i) of the Act clearly 
indicate that our requirements for 
NATCEPs must specify that such 
programs are at least 75 hours duration. 
These provisions do not allow HCFA the 
flexibility to change the number of 
required hours for training programs to 
less than 75 hours. We have clarified in 
§ 483.152(a)(1) that a nurse aide training 
program must consist of no less than 75 
clock hours of training.

Comment: A  number of commenters 
believed that NATCEPs should not be 
required to contain competency 
evaluation procedures because States 
cannot delegate competency evaluation 
to facilities. A few commenters 
suggested that we specify in the 
regulations that a facility has a 
responsibility to the students in its 
training program until the competency 
evaluation is completed.

Response: The NATCEP requirements 
in sections 1819 and 1919 of the Act 
address only training and competency
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evaluation programs for nurse aides, not 
training programs alone. Therefore, we 
will continue to require that NATCEPs 
contain competency evaluations which 
meet the requirements in § 483.154. 
Although facilities are not permitted to 
perform competency evaluations for the 
nurse aides they train, they clearly need 
to be aware of the competency 
evaluation procedures as part of their 
planning and implementation of training 
programs. Also, because a NATCEP is 
not completed until the competency 
evaluation program is completed, it is 
reasonable to state that the NATCEP 
has a responsibility to be available to 
answer questions from its students until 
the competency evaluation has been 
completed.

Comment: A number of individuals 
commented on the required hours of 
supervised practical training. A few 
commenters agreed with the 16 hours 
proposed in the NPRM. Several others 
recommended additional hours of 
supervised practical training ranging 
from 30 to 75 hours. Some commenters 
asked that we specify in our regulations 
that students may not perform services 
for which they have not been trained 
and found competent. One commenter 
asked that we state specifically that 
students be allowed to perform only 
those services for which they have been 
trained. Several commenters indicated 
that all services provided by students 
should be supervised. One commenter 
indicated that experienced nurse aides 
should be allowed to supervise students 
after the initial 16 hours of training.

Response: We believe that many of 
the curriculum requirements in 
§ 483.152(b) can be met through several 
different methods, including supervised 
practical training. We have not required 
additional hours of supervised practical 
training because we believe that 
programs should have flexibility in 
determining what teaching methods to 
use. We have added a provision to 
§ 483.152(a) requiring that a NATCEP 
ensure that students do not perform any 
services for which they have not been 
trained and found proficient by the 
instructor and that all students in a 
NATCEP be under the general 
supervision of a licensed or registered 
nurse when they are performing services 
for residents. We do not believe that an 
experienced nurse aide is qualified to 
supervise students.

Comment: Some commenters had 
suggestions on the proper setting for 
supervised practical training. A few 
commenters believed that supervised 
practical training should be performed 
only in a facility, while others requested 
that we allow it in a laboratory setting.

Response: We believe it is overly 
restrictive to require that supervised 
practical training be performed only in a 
facility. We have retained the provision 
in the NPRM, which specifies that 
supervised practical training may be 
performed in a laboratory or other 
setting, because we believe that this 
provision allows for maximum flexibility 
in practical training methods.

Comment: A few commenters 
requested that we clarify the meaning of 
“direct supervision" for purposes of 
§ 483.152(a)(3).

Response: “Direct supervision” means 
that a licensed nurse or registered nurse 
is actually observing students 
performing tasks.

Comment: One commenter requested 
that we allow training to occur on the 
floor of the facility rather than in the 
classroom. Several other commenters 
requested that we specify the ratio of 
clinical training hours to classroom 
training hours and suggested 
appropriate ratios. One commenter 
expressed displeasure in the cutback of 
clinical training hours.

Response: We believe that training 
can be successfully performed in many 
different locations. To allow maximum 
flexibility in the development and 
approval of programs, we have not 
specified that training must be 
performed in a classroom rather than on 
the floor of a facility or that there be a 
particular ratio of hours of clinical 
training to hours of classroom training.

Comment: In the NPRM, we requested 
public comment on the credentials that 
instructors in NATCEPs should be 
required to have, and received many 
comments on this issue. Most 
commenters believed that licensed 
nurses were capable of instructing nurse 
aides. A large number of commenters 
believed that licensed nurses, generally 
supervised by the director of nursing, a 
registered nurse, or other individuals in 
a facility, could properly instruct nurse 
aides. Several commenters suggested 
that a licensed nurse should be allowed 
to be an instructor in facility-based 
programs only, while others believed 
that we should require the same 
instructor credentials for facility-based 
and non-facility-based programs. A few 
commenters requested that we require 
instructors to meet the guidelines 
contained in the State Operations 
Manual Transmittal 223 and the State 
Medicaid Manual Transmittal 63 
guidance. Some commenters suggested 
that licensed nurses be instructors only 
if they had sufficient experience in 
nursing or instructing nurse aides. A few 
commenters believed that licensed 
nurses should provide instruction only

in certain areas or that registered nurses 
must provide certain training. A few 
commenters believed that only a 
registered nurse was qualified to 
provide training, or stated that State law 
did not allow licensed nurses to teach. 
One commenter suggested that 
registered nurses could provide training 
under the general supervision of the 
director of nursing or assistant director 
of nursing. Several commenters 
suggested that licensed nurses could be 
supplemental instructors. A few 
commenters suggested grandfathering in 
licensed nurses currently providing 
instruction. Several commenters asked 
that the requirements for instructors of 
nurse aides and instructors of home 
health aides be identical to facilitate the 
development of uniform programs.

Response: After considering the 
comments, we have retained the 
NPRM's provision which requires nurse 
aide training to be performed by or 
under the general supervision of a 
registered nurse. This provision allows 
licensed nurses to act as instructors in 
NATCEPs as long as a registered nurse 
maintains responsibility for the program 
and is available to provide instruction in 
areas in which a licensed nurse may 
lack technical expertise. We have not 
differentiated between credentials for 
instructors in facility-based and non
facility-based programs because we 
believe that the same level of expertise 
is required in both settings. We believe 
that it is unnecessary for instructors 
who are registered nurses to be 
supervised. Also, we have not permitted 
licensed nurses with additional 
experience in nursing or instructing 
nurse aides to supervise programs 
because we believe that the knowledge 
base of a registered nurse is necessary 
to supervise a program. We note that 
these credentials are the same as those 
for home health aide instructors. 
Although the statutory requirements in 
section 1891(a)(3) of the Act for home 
health aide training are sufficiently 
different from the nurse aide training 
requirements to prevent a single set of 
Federal requirements for training both 
nurse aides and home health aides, we 
would like the requirements to be as 
similar as possible to allow for the 
possibility of unified programs.

Comment: A few commenters asked 
that we clarify the difference between 
general supervision and performing 
training.

Response: Performing training is the 
actual teaching of course material. 
General supervision is providing 
necessary guidance for the program and 
maintaining ultimate responsibility for 
the course.
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Comment: Several commenters 
provided suggestions about the amount 
and type of experience instructors 
should be required to have.
Commenters’ suggestions on the amount 
of experience an instructor should have 
ranged from no experience to four years. 
Some commenters believed that only 
general experience should be required, 
or that experience in geriatrics, 
rehabilitation nursing, adult care, care of 
the chronically ill, or care of the 
cognitively impaired should be required 
in addition to or instead of general 
experience in long-term care facility 
services. A few commenters suggested 
various alternatives that we could 
require instead of actual experience. A 
couple of commenters agreed with the 
experience requirement proposed in the 
NPRM.

In addition, a number of commenters 
believed that all instructors of nurse 
aides should be required to have some 
kind of expertise in teaching. 
Commenters’ suggestions ranged from 
requiring instructors to have completed 
a course in teaching adults to requiring 
experience in adult education. One 
commenter suggested that we phase in 
this requirement by 1993. One 
commenter believed that HCFA should 
require evaluation of instructors.

Response: We have retained the 
requirement in § 483.152(a)(4) (now 
redesignated as § 483.152(a)(5)) that the 
registered nurse required to perform or 
supervise the training should have a 
minimum of two years of experience, at 
least one year of which is in the 
provision of long-term care facility 
services. We believe that this type and 
amount of experience is necessary to 
assure proper instruction of nurse aide 
students. We have not provided any 
substitutions for experience because we 
believe that any such substitutions 
would be inferior to experience. We 
note, however, that licensed nurses 
providing training under the general 
supervision of a registered nurse with 
training and experience need not meet 
this requirement.

We agree that all instructors of nurse 
aides should be required to have some 
kind of expertise in teaching or 
otherwise instructing nurse aides and 
have added a requirement in 
§ 483.152(a)(4) (now redesignated as 
§ 483.152(a)(5)) that nurse aide 
instructors must have completed a 
course in teaching adults or must have 
experience in teaching adults or 
supervising nurse aides. We have not 
provided any delay in implementation of 
this requirement because we do not 
believe it will cause a hardship on . 
instructors or facilities providing nurse

aide training programs. We have not 
required that States evaluate instructors 
because we believe that there are many 
other ways of ensuring quality 
programs, and we wish to allow States 
flexibility in this area.

Comment: A few commenters 
suggested that all instructors be required 
to be on a State roster.

Response: We believe that 
establishing and maintaining a roster of 
all nurse aide instructors would be 
expensive and burdensome for States 
and have therefore not accepted this 
comment.

Comment: A number of commenters 
were concerned about permitting 
directors of nursing (DONs) to perform 
or supervise nurse aide training. Many 
commenters supported allowing the 
DON to supervise training, but others 
were concerned that allowing the DON 
to perform training would take him or 
her away from other important duties. 
Some commenters suggested that, if 
DONs are allowed to train, we should 
require that there be sufficient staff 
available to ensure that all of the DON 
functions are being met. One commenter 
believed that allowing a DON to 
conduct or supervise training would 
violate the requirement that the DON be 
a full-time position. A few commenters 
said that DONs should not conduct or 
supervise nurse aide training because 
there should be a separate registered 
nurse for staff development.

Response: We have retained the 
provision to allow DONs to supervise 
nurse aide training. However, we have 
added an additional provision to 
§ 483.152(a)(4) (now redesignated as 
§ 483.152(a)(5)) to prohibit DONs from 
performing the actual training because 
we believe that allowing a DON to train 
would take too much time away from 
patient care and other duties. Permitting 
a DON to supervise training does not 
relieve a facility of its responsibility to 
have sufficient staff to perform all 
duties. Because the long-term care 
requirements at 42 CFR part 483, subpart 
B, specify only that a facility must have 
a full-time DON, not the duties that 
individual must perform, permitting a 
DON to supervise nurse aide training 
does not violate the long-term care 
requirement. We have not required that 
facilities who have training programs 
have a separate registered nurse for 
staff development because we believe 
that many facilities may have difficulty 
recruiting such an individual and 
because we believe that such a 
requirement could be costly for 
facilities.

Comment: A few commenters 
requested that we require all NATCEPs

to supplement the instructor with other 
health professionals. One commenter 
asked that we allow supplementation at 
the discretion of the instructor. A few 
commenters requested that we require 
various levels of experience for 
supplemental personnel.

Response: We have not required the 
use of supplemental personnel because 
we do not believe that the participation 
of such individuals is required to 
produce competent nurse aides. 
However, we have continued to give 
NATCEPs the option of allowing 
supplemental personnel to assist in their 
programs because we believe that the 
use of such individuals can enhance the 
training of nurse aides. We agree that 
supplemental personnel should be 
required to have a certain level of 
experience and have revised 
§ 483.152(a)(4) (now redesignated as 
§ 483.152(a)(5)) to require all 
supplemental personnel to have at least 
one year of experience in their 
respective fields. We believe that one 
year of experience is required to ensure 
a certain level of expertise but believe 
that a more stringent requirement might 
unnecessarily curtail the use of 
supplemental personnel.

Comment: Several commenters 
suggested that we add individuals from 
various health professions to the list of 
personnel who may supplement the 
instructor.

Response: While we agree that 
instruction from individuals from the 
professions suggested could be useful, 
the list in our regulations is not intended 
to be exhaustive and does not preclude 
professionals who are not on the list 
from participating in the training of 
nurse aides. As long as the individual 
meets the requirements for nurse aide 
instructors, he or she would be eligible 
to supplement the primary instructor.

Comment: One commenter asked 
what types of professionals would 
qualify as resident rights experts.

Response: Individuals from many 
different professions, including 
ombudsmen, medical records 
practitioners, and nursing home 
administrators, could serve as residents 
rights experts. Other individuals, 
especially residents and family 
members, could also be expert in 
residents’ rights. The regulation places 
no restrictions upon the individuals who 
may provide this instruction.

Section 483.152(b)

Summary of NPRM Provisions

Paragraph (b) of § 483.152 specified 
the curriculum requirements of nurse
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aide training programs. The 
requirements include—

• At least a total of 16 hours in areas 
specified in § 483.152(b)(1) (i) through
(v) ;

• Basic nursing skills as specified in 
§ 483.152(b)(2) (i) through (v);

• Personal care skills as specified in 
§ 483.152(b)(3) (i) through (viii);

• Mental health and social service 
needs as specified in § 483.152(b)(4) (i) 
through (v);

• Care of cognitively impaired 
residents as specified in § 483.152(b)(5) 
(i) through (v);

• Basic restorative services as 
specified in § 483.152(b)(6) (i) through
(vi) ; and

• Resident’s rights as specified in 
§ 483.152(b)(7) (i) through (vi).

Comments and Responses
Comment: One commenter believed 

that HCFA should require a national 
curriculum.

Response: Sections 1819(e) and 
1919(e) of the Act require States to 
approve programs that meet the 
requirements for CEPs and NATCEPs. 
Our requirements for CEPs and 
NATCEPs are general in nature because 
we believe that States should have the 
flexibility to add to the requirements in 
accordance with their individual needs 
and preferences.

Comment: A few commenters 
believed that the level of knowledge 
required for the curriculum in 
§ 483.152(b) was too difficult for nurse 
aides.

Response: We believe that this level 
of knowledge is essential for an 
individual to be a competent nurse aide 
as did many commenters who expressed 
general agreement with the curriculum 
requirements contained in § 483.152(b).

Comment: Several commenters 
suggested that we require training in 
certain specific subjects, such as 
measurement of fluid intake and 
recognition of fecal impactions, or that 
we require a greater emphasis on certain 
areas, e.g., infection control or 
specialized communication skills. One 
commenter requested that the care of 
the cognitively impaired should be 
integrated into each segment of the 
curriculum, not just § 483.152(b)(5).

Response: Many topic areas must be 
covered in a short time frame during a 
nurse aide training and competency 
evaluation program. We believe that our 
requirements should be general in 
nature to allow for maximum flexibility. 
While we agree that the care of 
cognitively impaired residents needs to 
be covered during the course of a 
training program, we do not believe it is 
appropriate to integrate care of

cognitively impaired residents into all 
curriculum segments.

Comment: One commenter believed 
that HCFA overstepped its statutory 
mandate to develop requirements for 
nurse aide training and competency 
evaluation programs by requiring that 
the topics in the subject areas at 
§ 483.152 (b)(2), (b)(3), (b)(4), (b)(5), 
(b)(6), and (b)(7) be covered.

Response: Sections 1819(f)(2)(A)(i) 
and 1919(f)(2)(A)(i) of the Act require 
the Secretary to develop requirements 
for approval of NATCEPs and specify 
the minimum topic areas to be included 
in those requirements. However, by 
specifying only the minimum topic areas 
to be included, the statute allows the 
Secretary to include other topics that we 
believe are necessary to ensure that 
nurse aides have the education, 
practical knowledge, and skills needed 
to care for residents of facilities 
properly. The Secretary may also 
specify other topics under the authority 
granted in sections 1819(d)(4), 1819(f)(1), 
1919(d)(4), and 1919(f)(1) of the Act.

Comment: One commenter requested 
that we require education on AIDS/HIV 
or other blood-borne diseases.

Response: We believe that this area is 
subsumed in the infection control 
category and have therefore not 
accepted this comment. If a facility has 
a resident who has the AIDS virus or is 
HIV positive or has other blood-borne 
diseases, that facility may need to 
provide additional information to all of 
its employees.

Comment: One commenter requested 
that we include a section in our 
regulations on the limitations of nurse 
aide practice.

Response: We believe that limits on 
nurse aide practice are, at least in part, 
determined by individual facilities as 
well as by individual State nurse 
practice acts. We believe that it is a 
facility’s responsibility to inform all new 
nurse aides of their roles within the 
facility.

Comment: A large number of 
commenters remarked on 
cardiopulmonary resuscitation (CPR). 
Most commenters indicated that CPR 
certification should not be required as 
part of the NATCEP. A few commenters 
suggested that we require knowledge of 
CPR but not CPR certification. One 
commenter suggested that we 
recommend but not require CPR. One 
commenter believed that HCFA should 
require CPR if the 75 hours were 
expanded or should require it to be 
taught in the first six months of in- 
service. One commenter believed that a 
certain percentage of nurse aides should 
be required to be trained in CPR. Some 
suggested that NATCEPs be required to

instruct students on varying resident 
opinions about heroic measures. A few 
commenters believed that CPR should 
be required. One commenter requested 
that we require facilities to inform 
residents about their policies regarding 
CPR at the time of admission. One 
commenter suggested that HCFA delay 
a decision on whether to require CPR 
until after consideration of additional 
issues.

Response: We have not required that 
NATCEPs include training in CPR 
because we do not believe that nurse 
aides perform CPR frequently enough to 
justify the time it would take from other 
areas of the training and competency 
evaluation program. However, we have 
not prohibited that it be taught and note 
that it may well be included among the 
emergency procedures listed at 
| 483.152(b)(l)(iii). We also note that if a 
facility allows its nurse aides to perform 
CPR, the facility must ensure that they 
are competent to perform CPR. We have 
not included a specific requirement for 
facilities to inform residents of their 
policies on CPR at the time of admission 
because we already require facilities to 
inform residents of facility policies (see 
42 CFR 483.12).

Comment: Many commenters had 
concerns about § 483.152(b)(1), which 
specifies the amount and types of 
training a student in a NATCEP must 
have before direct contact with a 
resident. Some commenters said that we 
should require no training prior to 
resident contact or that we should 
require less than the 16 hours proposed 
in the NPRM. Others agreed with the 
requirement as proposed. A few 
commenters believed that students 
should receive more training before 
direct contact or that students should 
not be allowed to have direct contact 
with residents until the course is 
complete. One commenter asked us to 
define “direct contact” for purposes of 
§ 483.152(b)(1). Finally, one commenter 
requested that we state the broad goals 
behind requiring training before contact 
with a resident.

Response: We have retained the 
requirement for 16 hours of training 
before direct contact with a resident.
We believe that basic training before 
contact with residents is necessary to 
safeguard residents. We have not 
increased the amount of training 
required before contact with residents 
because we believe that resident contact 
during the training process can be a 
useful learning tool for students and can 
be beneficial to residents as well. We 
note that we have required that students 
be competent to perform any services 
they are providing for residents, and
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that a registered nurse or licensed nurse 
must provide general supervision for all 
students (see § 483.152(a)(4)). We define 
“direct contact” as any activity that 
requires physically touching a resident.

Comment: A few commenters 
suggested different topics for the initial 
training specified in § 483.152(b)(1) or 
suggested that more topics be covered. 
Other commenters indicated that the 
Heimlich maneuver should be required.

Response: We believe that overall 
coverage of the topics listed in 
§ 483.152(b)(1) is sufficient to prepare 
students for direct contact with 
residents. However, we agree that the 
Heimlich maneuver should be required 
and have added it to § 483.152(b)(l)(iii) 
under Safety/emergency procedures. 
Aides frequently feed residents or assist 
residents in eating. The Heimlich 
maneuver takes little time to learn, and 
we believe that requiring it could save 
lives.

Comment: A few commenters asked 
that we clarify in our regulations that 
the training specified in § 483.152(b)(1) 
does not include orientation.

Response: We believe it is clear from 
the provision in § 483.152(b)(1) that the 
16 hours of initial training must be in the 
areas specified. We did not explicitly 
include or exclude orientation from the 
overall training curriculum because, 
while sections 1819(f)(2)(A)(i) and 
1919(f)(2)(A)(i) of the Act require that 
the program be at least 75 hours and 
authorize establishment of a minimum 
curriculum, they do not limit the content 
of the training nor the length of time 
allowed to provide it.

Comment: One commenter believed 
that the range of services that a student 
can perform should be limited.

Response: We have not accepted this 
comment because students are already 
appropriately limited by their own 
demonstrated proficiency. We believe 
that students should be allowed to 
perform any services for which they 
have been trained and judged proficient 
by the instructor as long as they are 
supervised as required in § 483.152(a)(4) 
of the final rule.

Comment: A few commenters 
indicated that recognition of signs and 
symptoms of common diseases and 
conditions is beyond the scope of nurse 
aides. One commenter requested that 
w?e delete this provision. One 
commenter suggested that we not 
qualify recognition of signs and 
symptoms.

Response: For clarification, we have 
revised this provision in § 483.152(b)(2) 
to indicate that nurse aide training and 
competency evaluation programs must 
teach recognition of abnormal changes 
in body functioning and the importance

of reporting such changes to a 
supervisor.

Comment: One commenter believed 
that proposed § 483.152(b)(4), Mental 
health and social service needs, 
required too much psychology for a 
nurse aide.

Response: Sections 1819(f)(2)[A)(i) 
and 1919(f)(2)(A)(i) of the Act require 
that mental health and social service 
needs of residents be addressed in 
NATCEPs. After considering the 
comments, we have modified some of 
the requirements in § 483.152(b)(4), and 
we believe that the final requirements 
reflect an appropriate knowledge level 
for nurse aides.

Comment: A few commenters stated 
that identifying age-associated 
developmental tasks is beyond the 
scope of nurse aides. One commenter 
suggested that we require NATCEPs to 
teach nurse aides that age-associated 
developmental tasks exist and to teach 
them to be aware of their impact on 
residents.

Response: We have accepted this 
suggestion and have revised 
§ 483.152(b)(4) to require that NATCEPs 
must teach awareness of age-associated 
developmental tasks.

Comment: Many commenters 
indicated that modifying, identifying, 
managing, and changing behavior are 
beyond the scope of a nurse aide. One 
commenter suggested removing the 
requirement to modify aides’ behavior in 
response to residents’ behavior. 
Commenters suggested a variety of 
alternatives, most of which emphasized 
teaching communication skills and 
appropriate nurse aide responses to 
resident behavior. A few commenters 
suggested that this provision in 
§ 483.152(b)(4) be narrowed to behavior 
of individuals with dementia. A few 
commenters suggested that we permit 
behavior modification in accordance 

. with the resident’s care plan.
Response: We agree that identifying 

the need for and planning a program of 
behavior modification is beyond the 
scope of a nurse aide. We have changed 
this requirement in § 483.152(b)(4) to 
indicate that nurse aides must be taught 
how to respond to resident behavior, 
i.e., how to carry out behavior 
modification planned by a skilled 
professional. We have not added a 
specific requirement for communication 
skills to this provision because we 
already require under § 483.152(b) (l)(i) 
that NATCEPs cover communication 
skills. We have not narrowed this 
provision to responding to residents 
with dementia because we believe that 
nurse aides should know how to 
respond to the behavior of all residents, 
and there is already a specific portion of

the training devoted to individuals with 
cognitive impairments. Finally, we have 
not accepted the suggestion to teach 
behavior modification in accordance 
with the resident’s care plan. We 
believe it is sufficient that nurse aides 
are taught how to response to resident 
behavior.

Comment: One commenter suggested 
that we change the requirement that 
nurse aide training and competency 
evaluation programs teach 
understanding the behavior of 
cognitively impaired residents to 
understanding the underlying causes of 
cognitive impairments. A small number 
of commenters suggested that we delete 
the requirement to teach reducing the 
effects of cognitive impairments from 
the curriculum.

Response: We believe that an 
understanding of the behavior of 
cognitively impaired residents would 
include an understanding of the 
underlying causes of cognitive 
impairments, but that the reverse would 
not necessarily be true. We believe that 
an understanding of the behavior of 
cognitively impaired residents is 
important knowledge for nurse aides to 
properly care for residents of facilities. 
Likewise, we believe that methods of 
reducing the effects of cognitive 
impairments are also important 
knowledge for nurse aides.

Comment: A few commenters 
suggested that we require nurse aides be 
trained in promoting resident self care 
rather than training residents in self 
care.

Response: We have not accepted this 
comment because we believe that many 
residents may need retraining in how to 
care for themselves. Nurse aides should 
know how to provide this retraining.

Comment: A number of commenters 
believed that providing assistance in 
resolving disputes and grievances is not 
a nurse aide function. Several 
commenters suggested that we require 
training in reporting or seeking 
assistance in resolving disputes and 
grievances or that we restrict the 
training in dispute resolution to that 
required of a nurse aide.

Response: We agree that dispute 
resolution is not a skill that all nurse 
aides will need. However, we do not 
believe it is necessary to require training 
in how to report a dispute. We have 
therefore deleted this requirement from 
the final regulations.

Comment: A few commenters 
suggested that we require training in 
understanding care and security of 
residents’ personal possessions rather 
than in maintaining care and security of 
residents’ personal possessions.
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Response: We do not see any 
advantages in requiring training in 
understanding care and security of 
residents’ personal possessions rather 
than in maintaining care and security of 
residents’ personal possessions.

Comment: A few commentera 
suggested that we change the NPRM 
provision indicating that NATCEPs 
should provide instruction in providing 
care that maintains the resident free 
from abuse, mistreatment, and neglect 
and the need to report any instances of 
such treatment to appropriate facility 
staff. One commenter was unclear on 
how to implement this requirement.
Some commenters suggested that we 
require only training in the need to 
report abuse, mistreatment, and neglect 
to appropriate facility staff. Others 
requested that students be trained in 
promoting the resident’s right to be free 
from abuse, mistreatment, and neglect

Response: We have revised this 
requirement in § 483.152(b)(7) to indicate 
that NATCEPs must teach promotion of 
the resident’s right to be free from 
abuse, mistreatment, and neglect We 
believe that this language more clearly 
expresses our intent which is to ensure 
that nurse aides do not abuse, mistreat, 
or neglect residents.

Comment: A number of commenters 
suggested that we alter our provision 
regarding use of restraints. Many 
commenters suggested that we not 
mention restraints in our curriculum 
requirements. Others suggested that we 
stress the need to instruct nurse aides 
on restraint-proper environments. A few 
commenters suggested that we require 
instruction on how to reduce or avoid 
restraints as indicated in the resident’s 
care plan. A few commenters suggested 
instruction on the resident’s right to be 
free from restraints except when 
imposed to ensure the safety of the 
resident or others. One commenter was 
unclear on how to implement this 
requirement. Finally, one commenter 
suggested that students should be 
instructed in reasons not to use 
restraints and alternatives to restraints.

Response: After consideration of 
these comments, we have revised 
§ 483.152(b)(7) to specify that NATCEPs 
must provide instruction on the need to 
avoid restraints in accordance with 
current professional standards. The use 
of restraints is the subject of another 
proposed rule, and we would like our 
requirements to be flexible enough to 
allow for the curriculum to be updated.

Section 483.152(c) Prohibition of 
Charges, and Section 483.154(c)(2)

Summary of NPRM Provisions
Paragraph (c) of § 483.152 specified 

that no nurse aide may be charged for 
any portion of a NATCEP, including any 
fees for textbooks or other required 
course materials.

Paragraph (c) of § 483.154, Nurse aide 
competency evaluation, specified that 
no charges for the competency 
evaluation may be imposed on any 
nurse aide.
Comments and Responses

Comment: A number of commenters 
requested clarification of the 
requirement that States may not 
approve NATCEPs or CEPs that charge 
nurse aides for any costs for the 
program. Several commenters requested 
that this provision be deleted and 
indicated a variety of difficulties that 
would arise if it were required. 
Commenters also proposed a variety of 
alternatives to this provision. A large 
number of commenters requested that 
this provision be clarified to indicate 
that the prohibition against charges 
should only apply to individuals who 
meet the definition of a nurse aide. 
Several commenters asked us to allow 
aides to be reimbursed for the costs of 
NATCEPs rather than prohibiting State 
approval of programs that charge nurse 
aides. These commenters believed that 
providing for nurse aides to be 
reimbursed after a specified period of 
time was tantamount to prohibiting 
charges. A few commenters agreed with 
the requirements as written.

Response: The provisions at 
§§ 483.152(c) and 483.154(c)(2) are 
required by sections 1819(f)(2)(A) and 
1919(f)(2)(A) of the Act. Sections 
4008(h)(1)(E) and 4801(a)(5) of OBRA ’90 
have clarified these sections of the Act 
to indicate that the individuals who 
cannot be charged for any costs related 
to a NATCEP or CEP are those nurse 
aides who are employed by, or who 
have an offer of employment from, a 
facility. We have incorporated this 
change in our regulations. We are not 
permitting nurse aides who are 
employed by, or who have an offer of 
employment from, a facility to be 
reimbursed for the costs of NATCEPs 
and CEPs because we believe the law 
clearly prohibits the approval of 
programs that charge these individuals, 
regardless of whether they are later 
reimbursed. However, we stress that 
FFP can be available for any State- 
approved program, not only programs 
operated by the facilities that employ 
the nurse aides. Additionally, we note 
that sections 4008(h)(1)(E) and 4801(a)(5)

of OBRA '90 require that those nurse 
aides who do not have an employment 
relationship with a facility at the time 
they enter a CEP or NATCEP but who 
become employed by, or who obtain an 
offer of employment from, a facility not 
more than 12 months after completion of 
the program must be reimbursed for the 
costs of the program by the State on a 
pro rata basis for the period during 
which they are employed as nurse aides. 
This means that States must provide for 
reimbursement of costs over a 
reasonable period of time while the 
individual is employed as a nurse aide. 
Payments stop when the individual 
ceases to be employed as a nurse aide. 
We have also added this requirement to 
our regulations.

Comment: One commenter asked that 
facilities and other entities that conduct 
NATCEPs be allowed to charge nurse 
aides for makeup time if the aides miss 
class.

Response: Sections 1819(f)(2)(A) and 
1919(f)(2)(A) of the Act do not allow 
States to approve programs that charge 
nurse aides for any part of the program, 
including makeup classes. We believe it 
would be inappropriate for us to allow 
for such charges in our regulations.

Comment: One commenter asked that 
we allow facilities to have contracts that 
indicate that nurse aides will have to 
repay the facility for their training if 
they do not remain with the facility for a 
specified period of time.

Response: The cost of nurse aide 
training and competency evaluation is 
borne by the Medicare and Medicaid 
programs. It is inappropriate for a 
facility to ask a nurse aide to repay the 
facility for an expense for which it has 
already been paid.

Comment: A number of commenters 
had questions or comments on the 
application of these provisions to 
facility-based and non-facility-based 
NATCEPs. Several commenters either 
requested clarification of whether these 
provisions should apply only to facility- 
based programs or indicated that we 
should not require these provisions to 
apply to non-facility-based programs. A 
few commenters believed that facility- 
based programs should be allowed to 
charge non-employees.

Response: The nurse aide 
requirements in sections 1819 and 1919 
of the Act do not distinguish between 
facility-based and non-facility-based 
NATCEPs; therefore, the provisions in 
§ § 483.152(c) and 483.154(c)(2) apply to 
both types of programs. No programs 
that charge fees to any nurse aides who 
are employed by, or who have an offer 
of employment from, a facility may be 
approved by the State.
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Comment: A few commenters asked 
about the effective date for these 
provisions or wondered if there is a time 
limit on how long the provisions will 
apply.

Response: Section 6901(b)(6)(B) of 
OBRA ’89 specifies that these provisions 
are effective 90 days after OBRA '89 
was enacted, or March 19,1990. Because 
this provision was inserted into sections 
1819(f)(2)(A) and 1919(f)(2)(A) of the 
Act, which contain requirements with 
which States must comply even in the 
absence of final Federal regulations, 
States have been prohibited from 
approving NATCEPs that charge nurse 
aides since March 19,1990. There are no 
limits on the length of time that these 
provisions will remain effective.

Comment: One commenter asked that 
we address the disposition of nurse 
aides who have been charged for 
NATCEPs and CEPs.

Response: As long as a nurse aide has 
successfully completed a NATCEP 
approved by the State, regardless of 
whether he or she was charged for that 
program, he or she must be placed on 
the nurse aide registry and is 
employable by a facility.

Comment: One commenter asked 
whether a facility must pay for a 
facility-based NATCEP for a nurse aide 
who does not want to take the program 
available in the facility in which he or 
she is employed.

Response: We believe that it is a 
facility’s right to determine where it will 
train its employees.

Comment: One commenter requested 
that nurse aides be allowed to pay for 
CPR certification.

Response: Because we are not 
requiring that CPR be included in 
NATCEPs, we have no authority to 
prevent nurse aides from enrolling in 
CPR programs at their own expense. 
However, if CPR is included in a State- 
approved program, nurse aides may not 
be charged for it. Also, if CPR is 
included in a State-approved program, 
Federal funds may be used to pay for it, 
just as in the case of other nurse aide 
training curriculum items.

Comment: One commenter asked how 
nurse aides will be informed that 
programs may not charge them.

Response: We believe this comes 
under the States’ purview and have 
therefore not developed a mechanism 
for providing nurse aides with this 
information. However, we do encourage 
States to make this information known 
to nurse aides.

Comment: Many commenters 
requested that programs be allowed to 
charge nurse aides for repeat 
competency evaluations.

Response: Sections 1819(f)(2)(A) and 
1919(f) (2)(A) of the Act specifically 
require that States may approve no 
NATCEP or CEP that charges nurse 
aides. This requirement does not permit 
us to allow States to approve programs 
that charge for repeat competency 
evaluations.

Summary of Changes to Section 483.152

In response to comments, in addition 
to minor technical or editorial changes, 
we are making the following changes:

• In § 483.152(a)(4), we have added a 
provision that requires a NATCEP to 
ensure that students do not perform any 
services for which they have not been 
trained and been found proficient by the 
instructor, and that students who are 
providing services to residents are under 
the general supervision of a licensed or 
registered nurse.

• In § 483.152(a)(5), we have added a 
provision that instructors of nurse aides 
must have completed a course in 
teaching adults or have experience in 
teaching adults or supervising nurse 
aides, that directors of nursing not 
perform the actual nurse aide training, 
and that supplemental personnel have at 
least one year of experience in their 
fields.

• In § 483.152(b), we have deleted 
several topic areas for the nurse aide 
curriculum and have added several 
other topic areas based on comments 
about the appropriateness or 
inappropriateness of the topics, as 
discussed in the comments and 
responses.

• We have revised § 483.152(c) to 
indicate that certain individuals may not 
be charged for NATCEPs and certain 
individuals must be reimbursed for 
NATCEPs.

• We have revised § 483.154(c) to 
indicate that certain individuals may not 
be charged for CEPs and certain 
individuals must be reimbursed for 
CEPs.

Section 483.154 Nurse Aide 
Competency Evaluation

Summary of NPRM Provisions
Section 483.154 specified requirements 

for the notification, content, and 
administration of the nurse aide CEP. It 
also specified requirements for facility 
proctoring of the CEP, establishment of 
standards for successful completion of 
the CEP, and actions to be taken upon 
unsuccessful completion of the CEP.

Comments and Responses

General
Comment: One commenter asked

when an individual is^considered to be 
in a CEP.

Response: An individual is considered 
to be in a CEP when he or she is actually 
in the process of performing the 
competency evaluation.

Comment: A couple of commenters 
suggested that HCFA should evaluate 
national competency evaluations.

Response: The Secretary is required 
by sections 1819(f)(2) and 1919(f)(2) of 
the Act to develop requirements for 
approval of CEPs. States are required by 
sections 1819(e)(1) and 1919(e)(1) of the 
Act to review and approve CEPs as 
meeting the Secretary’s requirements. 
Thus, we believe States should have the 
freedom to approve any CEPs that meet 
these requirements. Any Federal 
approval or recommendation of a CEP 
could adversely affect this freedom, and 
we therefore believe it would be 
inappropriate for us to approve or 
recommend any national CEPs.

Section 483.154(a) Notification to 
Individual

Summary of NPRM Provisions

Paragraph (a) of § 483.154 specified 
that a State must advise in advance any 
individual who takes the CEP that a 
record of the successful completion of 
the CEP will be included in the State’s 
nurse aide registry.

Comments and Responses

Comment: One commenter believed 
that advance notification indicating that 
successful completion of the CEP will 
result in being placed on the nurse aide 
registry is unnecessary because the 
registry does not disclose confidential 
information.

Response: Without this notification 
nurse aides might not know that they 
will be placed on the registry. It would 
be unfair to place individuals on a 
registry without their knowledge. Also, 
since prospective nurse aides will be 
asked whether they are included on the 
registry, it is important to know that this 
is so.

Comment: One commenter asked if 
notification at the time of application to 
take the competency evaluation would 
serve as advance notice.

Response: We have not specified at 
what point the notification must be 
given, only that it be provided in 
advance of the competency evaluation. 
Therefore, notification at the time of 
application would meet this 
requirement.
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Section 483.154(b) Content of the 
Competency Evaluation Program
Summary of NPRM Provisions

Paragraph (b) of § 483.154 specified 
that a written or oral competency 
evaluation must—

• Allow an aide, at his or her option, 
to establish competency through 
methods other than passing a written 
examination;

• Address each course requirement 
specified in § 483.152(b);

• Be developed from a pool of test 
questions, only a portion of which is 
used in any one examination; and

• Use a system that prevents 
disclosure of both the pool of questions 
and the individual examinations.

It also specified that the CEP must 
include an acceptable demonstration of 
the tasks the individual will be expected 
to perform as part of his or her function 
as a nurse aide.
Comments and Responses

Comment: One commenter believed 
that the competency evaluation should 
take place during the training process. 
Another commenter believed that a CEP 
is unnecessary if an individual 
successfully completes a training 
program.

Response: Sections 1819 and 1919 of 
the Act refer to a training and 
competency evaluation program. We 
therefore believe that a formal 
evaluation of competency is required 
separate from the training process.

Comment: A number of commenters 
requested additional information on or 
requirements for competency 
evaluations in foreign languages. A few 
commenters suggested that States 
should be allowed to limit the foreign 
languages in which competency 
evaluations may be given. Other 
commenters asked that we use the 
guidance contained in the State 
Operations Manual Transmittal 223 and 
the State Medicaid Manual Transmittal 
62. One commenter asked that we 
clarify the provisions contained in these 
transmittals.

Response: We have not imposed any 
requirements regarding competency 
evaluations in foreign languages 
because we believe that this is an area 
in which States should be given 
discretion. The guidance given in the 
State Operations Manual and the State 
Medicaid Manual indicated that 
competency evaluations should be 
administered in English unless a nurse 
aide will be working in a facility where 
the predominant language is not English. 
This means that nurse aides who work 
(or will work) in a facility in which most 
of the residents speak a particular

foreign language could take the 
competency evaluation in that language. 
We continue to believe that this is good 
advice. However, we also believe that 
States should have the flexibility to 
decide if and under what circumstances 
they will allow competency evaluations 
to be administered in languages other 
than English.

Comment: A number of commenters 
asked that we specify the alternatives to 
a written examination. One commenter 
asked that States be allowed to decide 
what alternatives they will accept. A 
few commenters believed that the 
alternative to a written examination 
should be an oral examination. Several 
commenters believed that we should not 
allow oral examinations or that we 
should only allow them under certain 
circumstances. A few commenters 
believed that it would be unwise to 
allow illiterate individuals to become 
nurse aides. Others expressed concern 
that it would be difficult to prevent 
prompting during an oral exam and 
suggested that either an audio tape or 
standard pronunciation be used, or that 
an individual who is unfamiliar with the 
content of the test read the questions to 
the individual taking the oral 
examination. One commenter believed 
that it would be difficult to develop an 
oral examination in a multiple choice 
format. Another commenter believed 
that oral examinations should not be 
multiple choice.

Response: Sections 1819(f)(2)(A) and 
1919(^(2) (A) of the Act specify that 
nurse aides must be given the option of 
establishing competency through 
methods other than a written 
examination. We have revised 
§ 483.154(b)(l)(i) to clarify that the 
alternative to a written CEP is an oral 
examination. While we can understand 
concerns about illiterate nurse aides, we 
believe that an oral examination is a 
reasonable alternative to a written 
examination. We have required that oral 
examinations be read from a prepared 
text to assure that the questions are 
read in a neutral manner. We have not 
required that the examination be pre
recorded on an audio tape because we 
do not wish to require extra equipment 
for the administration of the 
examination. We also have not specified 
whether an oral examination should be 
in a multiple choice format because we 
want to allow facilities flexibility in 
determining the format for the 
examination. We have not allowed 
States to accept additional alternatives 
to a written examination because we 
believe that the majority of information 
required of nurse aides in CEPs can best 
be tested by an examination.

Comment: Some commenters 
remarked on the administration of the 
alternative to the written examination.
A few commenters believed that we 
should allow an alternative to the 
written examination only when there is 
a special reason to do so and special 
requirements are met. Others asked if 
nurse aides would be allowed to decide 
which type of examination to take at the 
time the competency evaluation is 
administered. One commenter asked if 
the training entity would be responsible 
for modifying the examination.

Response: As discussed above, 
sections 1819(f)(2)(A) and 1919(f)(2)(A) 
of the Act require that nurse aides be 
given an alternative to a written CEP. 
We do not believe that the statute 
allows for restricting the circumstances 
under which a nurse aide may choose an 
oral examination. We have not specified 
at what point a nurse aide must decide 
whether he or she will take the oral 
examination, but we believe that it 
would be reasonable for States to 
establish procedures for individuals to 
make such a decision in advance of the 
competency evaluation. The entity 
responsible for administering the 
competency evaluation is the entity 
responsible for providing the oral 
examination.

Comment: A few commenters 
believed that a CEP should consist of a 
skills demonstration only, and that a 
written or oral examination should be 
an alternative to the CEP. One 
commenter suggested that either a skills 
demonstration or an examination should 
be allowed to constitute a CEP.

Response: We believe that both a 
skills demonstration and an oral or 
written examination are necessary to 
determine if an individual is competent 
to be a nurse aide. We believe that a 
nurse aide’s ability to perform tasks can 
best be tested by a skills demonstration, 
and a nurse aide’s knowledge of certain 
abstract concepts can best be tested by 
an examination.

Comment: One commenter believed 
that HCFA is overstepping its authority 
by requiring that the CEP include all of 
the curriculum items listed in 
§ 483.152(b). This commenter believed 
that we should require evaluation only 
on the statutorily mandated categories.

Response: Sections 1819(f)(2)(A)(ii) 
and 1919(f) (2) (A) (ii) of the Act require 
the Secretary to promulgate 
requirements for CEPs and specify the 
minimum topics to be included in those 
requirements. However, by specifying 
only the minimum subject areas to be 
evaluated, the statute allows the 
Secretary to include other topics that we 
believe are necessary to ensure that
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nurse aides are competent to provide 
nursing and nursing-related services to 
residents of facilities. The Secretary 
may also specify other topics under the 
authority granted in sections 1819(d)(4), 
1819(f)(1), 1919(d)(4), and 1919(f)(1) of 
the Act. Thus, we believe we are not 
overstepping our authority by requiring 
that the CEP include all of the 
curriculum items listed in § 483.152(b).

Comment: Several commenters 
believed that the CEP should consist of 
a random sample of the pool of test 
questions.

Response: We agree and have revised 
this requirement at § 483.154(b) (iii) to 
allow for the use of this method.

Comment: One commenter requested 
we require that examination questions 
be rotated quarterly. Another 
commenter observed that interactive 
video systems, when used as a method 
of training nurse aides, might not 
protect against disclosure of test 
questions.

Response: It is a State’s responsibility 
to protect examinations and approve 
only those programs that prevent 
disclosure of both the pool of test 
questions and the individual 
examinations. We believe that States 
should have the flexibility to develop 
their own methods for protecting 
examinations and have therefore not 
placed specific requirements in our 
regulations.

Comment: Many commenters were 
concerned that the skills demonstration 
required inclusion of all of the tasks an 
individual would be expected to perform 
in a facility. Most commenters 
advocated a pool of skills of which a 
random sample would be demonstrated. 
Various minimum numbers of tasks 
were suggested. Commenters believed 
that requiring all tasks to be 
demonstrated would be intimidating, or 
that implementing this requirement 
would make evaluations too time 
consuming and costly. A few 
commenters requested that we delete 
the skills demonstration portion of the 
CEP. One commenter believed that we 
should require a demonstration of all the 
tasks an individual would be expected 
to perform. Several commenters 
believed that demonstrating all of the 
skills an individual will perform in a 
facility might be insufficient. A few 
commenters suggested standards for 
skills demonstrations. One commenter 
requested clarification of what is 
expected in the skills demonstration.

Response: We agree that testing a 
random sample of skills is an effective 
method for testing competency. 
Therefore, we have revised 
§ 483.154(b)(2) to specify that the skills 
demonstration must consist of a

demonstration of randomly selected 
items drawn from a pool consisting of 
the tasks generally performed by nurse 
aides. This pool of skills must include all 
of the personal care skills listed in 
§ 483.152(b)(3). We note that facilities 
must ensure that their nurse aides are 
competent to perform all of the services 
they are expected to provide, even if 
these skills are not tested in the CEP.
We have not deleted the skills 
demonstration of the CEP because we 
believe that demonstrating a skill is the 
most effective method of determining an 
individual’s competency in that skill.
We have not required that an individual 
demonstrate all of the tasks he or she 
will be expected to perform in the 
facility because we believe that 
performance of a random sampling of 
the skills is adequate to permit a general 
inference about an individual’s abilities, 
especially since nurse aides are subject 
to continuing supervision by registered 
nurses in the course of their daily duties. 
We note that we came to a different 
conclusion with respect to the 
evaluation of home health aides because 
they typically perform their duties 
unaccompanied and unsupervised and 
thus have fewer opportunities for 
imperfect skills to be observed and 
corrected.

Comment: Several commenters had 
concerns about the use of mannequins 
in skills demonstrations. Some 
commenters believed that the use of 
mannequins should be prohibited in 
skills demonstrations or that they should 
be used only when no live subjects are 
available. A few commenters believed 
that either mannequins or live subjects 
would be acceptable. One commenter 
believed that only mannequins should 
be allowed. One commenter requested 
that informed consent forms be signed 
when residents are used in the skills 
demonstration.

Response: We do not believe that a 
mannequin can substitute for a live 
subject for the skills demonstration. 
However, we are not requiring that 
residents be used during the skills 
demonstration—any human subject is 
permissible. We note that residents may 
not be used for skills demonstrations 
without their consent.

Comment: One commenter suggested 
that skills demonstrations might not be 
necessary in the future because 
programs will be stringent and 
monitored.

Response: We believe that skills 
demonstrations will continue to be an 
important component of the CEP. As we 
have indicated above, we believe that a 
skills demonstration is the most 
effective method of testing competency 
in the actual tasks nurse aides perform.

Comment: Several commenters 
suggested that we adopt the suggestion 
made in the State Operations Manual 
Transmittal 223 and the State Medicaid 
Manual Transmittal 62 to have 
performance records for all competency 
evaluations.

Response: As we have noted 
previously in this preamble, the 
instructions in the State Operations 
Manual and the State Medicaid Manual 
were intended as guidance to help 
States in developing and approving 
NATCEPs and CEPs in the absence of 
Federal regulations. We believe that the 
degree of detail in these instructions is 
inappropriate for inclusion in 
regulations.

Comment: Several commenters 
believed that we should require facilities 
and other entities that conduct training 
programs to keep a list of skills that are 
performed successfully during the 
training program instead of requiring a 
skills demonstration. One commenter 
suggested allowing skills to be 
demonstrated during the normal 
provision of services.

Response: We believe that a formal 
skills demonstration is required to 
determine if an individual is competent 
to be a nurse aide and have therefore 
not accepted these comments.

Section 483.154(c) Administration of 
the Competency Evaluation

Summary of NPRM Provisions

Paragraph (c)(1) of § 483.154 specified 
that the competency examination must 
be administered and evaluated only by 
the State directly or a State-approved 
entity which is neither a skilled nursing 
facility that participates in Medicare nor 
a nursing facility that participates in 
Medicaid.

Paragraph (c)(2) of § 483.154 specified 
that no charges for the competency 
evaluation may be imposed on any 
nurse aide.

Paragraph (c)(3) of § 483.154 specified 
that the skills demonstration part of the 
evaluation must be performed in a 
facility or laboratory setting comparable 
to the setting in which the individual 
will function aB a nurse aide and 
administered and evaluated by a 
registered nurse with at least one year’s 
experience in providing care for the 
elderly or the chronically ill of any age.

Comments and Responses

Comment: One commenter believed 
that we should require a standardized 
competency evaluation in lieu of the 
requirements in 483.154(c). Several 
commenters believed that facilities 
should be certified to perform their own
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competency evaluations or that it is 
inappropriate to prohibit States from 
delegating competency determinations 
to facilities. A few commenters asked 
that personnel from other facilities be 
allowed to determine competency.

Response: Sections 1819(f)(2)(B)(iii)(II) 
and 1919(f)(2)(B)(iii)(II) of the Act 
require the Secretary’s regulations to 
prohibit State approval of NATCEPs and 
CEPs unless the State makes the 
determination of competency. These 
sections of the Act, as amended by 
sections 4008(h)(1)(G) and 4801(a)(7) of 
OBRA ’90, further prohibit a State from 
delegating its responsibility to determine 
competency, through subcontract or 
otherwise, to SNFs that participate in 
the Medicare program and NFs that 
participate in the Medicaid program. 
(Statutory provisions prior to OBRA ’90 
did not contain the phrase “through 
subcontract or otherwise”.) We believe 
that these statutory requirements clearly 
indicate that States or State-approved 
entities which are not SNFs or NFs must 
make determinations of competency, 
and we have developed regulations that 
reflect the statutory requirements.

Comment: One commenter believed 
that the individual administering the 
written or oral examination should have 
sufficient knowledge to answer 
questions during the examination.

Response: We believe that many 
States will not want individuals who are 
administering the test to answer 
questions on the content of the test, and 
we believe States should have the 
flexibility to prohibit this if they wish to 
do so.

Comment: One commenter believed 
that all skills demonstrations should be 
performed in facilities.

Response: We have required in 
§ 483.154(d)(1) that all nurse aides have 
the option to take the CEP in the facility 
at which they are or will be employed 
unless that facility does not meet certain 
requirements. In cases where the nurse 
aide does not have an employment 
relationship with a facility, the facility 
does not meet certain requirements, or 
the nurse aide does not want to take the 
CEP at the facility, we believe that a 
laboratory setting may be the only 
available location for the skills 
demonstration. We also believe that it is 
possible to determine competence when 
skills are demonstrated in a laboratory 
setting.

Comment: A number of commenters 
expressed the opinion that licensed 
nurses should be allowed to administer 
and evaluate the competency 
evaluation. A few commenters believed 
that licensed ntirses should be allowed 
to evaluate nurse aides under the 
general supervision of a registered nurse

or if they are qualified to teach. One 
commenter believed that licensed nurses 
should be allowed to observe 
standardized skills demonstrations 
when an outside entity makes the 
determination of competency but that 
evaluators who make determinations of 
competency should be registered nurses. 
A few commenters agreed that an 
evaluator must be a registered nurse 
who has the experience specified in the 
NPRM.

Response: We have retained the 
requirement that the skills 
demonstration portion of the CEP be 
administered and evaluated by a 
registered nurse. We believe that the 
knowledge and education of a registered 
nurse are necessary to make a sound 
judgment of a nurse aide's competency. 
Because even standardized skills 
demonstrations require an evaluator to 
make judgments about the competency 
of nurse aides, we believe it is important 
for all evaluators to meet the required 
qualifications.

Comment: One commenter suggested 
that we require evaluators to take a 
course in training nurse aides or some 
other similar specialized course, or have 
teaching or skills experience.

Response: We have not developed 
such requirements because we believe 
that the requirements we have 
established are an appropriate floor and 
that additional requirements would 
restrict the number of individuals who 
could serve as evaluators.

Comment: A few commenters 
suggested that evaluators and 
instructors should have the same 
qualifications.

Response: We have required that 
instructors have experience in long-term 
care because we believe that instructors 
should have experience in the type of 
care that nurse aides provide. We 
believe that the tasks performed by 
nurse aides are largely similar to those 
performed by aides in hospitals, home 
health agencies, and other health care 
entities. We believe that a registered 
nurse who has experience in providing 
care for the elderly or the chronically ill 
of any age will be better able to judge if 
a nurse aide is competent to provide 
services than someone who has not had 
that experience.
Section 483.154(d) Facility Proctoring 
o f the Competency Evaluation

Summary of NPRM Provisions
Paragraph (d)(1) of § 483.154 specified 

that the competency evaluation may be 
conducted at the facility at which the 
aide is (or will be) employed unless the 
facility is out of compliance with any of 
the requirements for participation within

any of the 24 consecutive months prior 
to the competency evaluation.

Paragraph (d)(2) of § 483.154 specified 
that a State may permit the examination 
to be proctored by facility personnel if 
the State finds that the procedure 
adopted by the facility assures that the 
CEP is secure from tampering; is 
standardized and scored by a testing, 
educational, or other organization 
approved by the State; and requires no 
scoring by facility personnel.

Paragraph (d)(3) of § 483.154 specified 
that a State may not permit facility 
personnel to proctor the skills 
demonstration portion of the evaluation.

Paragraph (d)(4) of § 483.154 specified 
that a State must retract the right to 
proctor nurse aide competency 
evaluations from facilities in which the 
State finds any evidence of impropriety, 
including evidence of tampering by 
facility staff.

Comments and Responses
Comment: Several commenters were 

concerned about locations for 
competency evaluations. A few 
commenters were concerned because 
they believed we were going to force 
nurse aides to take competency 
evaluations in the State capital or other 
locations many miles from their 
communities. Some commenters 
believed that we should prohibit 
competency evaluations from being held 
in facilities, while others believed that 
evaluations should be permitted in a 
facility. A few commenters requested 
that we allow schools to be evaluation 
sites.

Response: Sections 1819(f) (2) (A)(iv) 
and 1919(f)(2) (A) (iv) of the Act require 
NATCEPs and CEPs to give nurse aides 
the option to take the CEP at the facility 
in which they are or will be employed 
unless the facility is described in section 
1819(f)(2)(B)(iii)(I) or 1919(f)(2)(B)(iii)(I) 
of the Act. If a nurse aide does not 
choose to take the evaluation in the 
facility in which he or she is employed 
or will be employed, if he or she does 
not have an offer of employment, or if 
the facility in which he or she is or will 
be employed is described in section 
1819(f)(2)(B)(iii)(I) or 1919(f)(2)(B)(iii)(I) 
of the Act, the evaluation may be held at 
a school or other location acceptable to 
the State. We did not propose that 
competency evaluations should be 
administered in State capitals or remote 
locations and are therefore unclear as to 
why this concern arose.

Comment: Many commenters believed 
that facility compliance should not be a 
factor in whether a nurse aide is 
allowed to take the CEP in the facility in 
which he or she is or will be employed.
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Response: As discussed above, nurse 
aides must be given the option to take 
the competency evaluation at the facility 
in which they are or will be employed 
unless the facility is described in section 
1819(f)(2)(B)(iii)(I) or 1919(f)(2)(B)(iii)(I) 
of the Act. Prior to the enactment of 
OBRA ’90, these sections of the Act 
dealt with facility compliance with 
certain long-term care requirements. 
Sections 4008(h)(1)(E) and 4801(a)(6) of 
OBPA ’90 modified sections 
1819(f)(2)(B)(iii)(I) and 1919(f)(2)(B)(iii)(I) 
of the Act so that facility compliance 
with long-term care requirements, while 
relevant to program approval, is no 
longer specifically discussed. (See 
preamble discussion on § § 483.151(b)(2), 
483.151(b)(3), and 483.151(e)(1) for a 
complete discussion of this change.) We 
have modified § 483.154(d)(1) to conform 
our regulations with the change in the 
statute.

Comment: A few commenters asked 
that we define proctoring.

Response: We define proctoring as 
supervising an examination and believe 
the regulation makes the meaning of that 
term clear.

Comment: A number of commenters 
believed that we should not allow 
facility proctoring of the examination 
component of the competency 
evaluation. A few commenters believed 
that no individual who has an interest in 
the outcome of the CEP should be 
allowed to proctor the skills 
demonstration.

Response: Sections 1819(f)(2)(B)(iii)(II) 
and 1919(f)(2) (B) (iii) (II) of the Act 
prohibit States from delegating their 
responsibilities for approval and 
administration of the CEP to SNFs that 
participate in Medicare and NFs that 
participate in Medicaid. We believe, 
however, that States can be in 
compliance with these sections of the 
Act if they allow facilities to supervise 
examinations that are evaluated by the 
State and meet the requirements in 
§ 483.154(b)(1). We note that many 
commenters believed that proctoring is 
desirable. We have not prohibited 
individuals who have an interest in the 
competency evaluation from proctoring 
because we believe that there is no 
statutory basis for such a prohibition.

Comment: A few commenters 
believed that it could be difficult to 
determine if a facility used proctoring 
methods that compromised the 
examination.

Response: We believe that States are 
capable of determining if a facility has 
used improper proctoring methods, for 
example, by noting unusual variations in 
pass/fail jates. We also believe that the 
vast majority of facilities will proctor 
the competency evaluation correctly.

Therefore, we have not altered our 
requirement.

Comment: One commenter believed 
that facility staff should be at 
evaluations to provide moral support for 
nurse aides.

Response: As long as no prompting 
occurs, we do not believe that our 
regulations prohibit the presence of 
facility personnel.

Comment: One commenter asked 
what could be done about facilities who 
form new companies to evaluate nurse 
aides.

Response: The statutory prohibition 
against facility-conducted competency 
evaluation programs and the limitations 
on facility-based training programs 
cannot be overcome simply by a name 
change when it is clear that the facility 
is the entity performing the function. We 
would expect States to avoid approval 
of programs where they determine that a 
facility is attempting to evaluate its own 
nurse aides. On the other hand, we do 
not believe it inappropriate for facilities 
to pool resources and form an 
organization for the purpose of 
conducting training and competency 
evaluation for their employees and 
prospective employees. In fact, such a 
practice may well be necessary to 
assure that such programs will be 
available in certain localities and will 
have access to experienced instructors 
and evaluators. The law does not 
prevent individuals employed from 
serving in such programs as well, and 
we have not prohibited it in these 
regulations.

Comment: In the NPRM, we asked for 
public comment on whether facility staff 
should be allowed to read a multiple 
choice or objective examination to nurse 
aides. There were equal numbers of 
proponents for and against allowing 
facility staff to read oral examinations. 
Both sides suggested individuals who 
would be acceptable readers.

Response: After consideration of 
these comments, we have revised 
§ 483.154(b)(v) to allow oral 
examinations only when they are read 
from a prepared text. Facility members 
may read a prepared examination to 
nurse aides.

Comment: A large number of 
commenters requested that facilities be 
allowed to proctor the skills 
demonstration portion of the CEP and 
cited a variety of reasons. A number of 
different facility staff members were 
suggested as appropriate proctors. Some 
commenters believed that facility staff 
should be able to proctor the skills 
demonstration if the State or other 
contracting agency determines who 
passes. Several commenters believed

that facilities should not be allowed to 
proctor the skills demonstration.

Response: We have deleted the 
proposed requirement in § 483.154(d)(3) 
that facility personnel not be permitted 
to proctor the skills demonstration 
portion of the competency evaluation 
because we believe that standardized 
skills checklists enable outside 
organizations to make determinations of 
competency. We also believe that 
facility proctoring is an efficient and 
economical method of performing 
competency evaluations.

Comment: One commenter requested 
that we require States to develop 
requirements for proctoring.

Response: We have not required 
States to develop requirements for 
proctoring because we believe that it is 
reasonable for facilities to develop 
procedures and submit them for State 
approval.

Section 483.154(e) Successful 
Completion of the Competency 
Evaluation Program
Summary of NPRM Provisions

Paragraph (e)(1) of § 483.154 specified 
that a State must establish a standard 
for satisfactory completion of the 
competency evaluation which 
demonstrates that an individual, at a 
minimum, successfully demonstrate all 
of the personal care skills specified in 
§ 483.152(b)(3) and any others that he or 
she would be permitted to perform in the 
facility.

Paragraph (e)(2) of § 483.154 specified 
that a record of successful completion of 
the CEP must be included in the nurse 
aide registry provided in § 483.156 
within 30 days of the date the individual 
is found to be competent.

Comments and Responses

Comment: A number of commenters 
were displeased by the requirement in 
the NPPM which indicated that an 
individual could not be considered to 
have successfully completed a CEP 
unless he or she successfully completed 
all of the personal care skills listed in 
§ 483.152(b)(3) and any others he or she 
would be expected to perform in the 
facility. Commenters listed a variety of 
reasons why this requirement should not 
be finalized. Most of the commenters 
believed that we should require testing 
using the random sampling method 
discussed in the responses to comments 
in § 483.154(b)(2).

Response: As we indicated in the 
response to the comments on 
§ 483.154(b)(2), we believe that a 
random sampling method of testing is an 
effective and appropriate method to
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employ in the competency evaluation of 
nurse aides, and have revised 
§ 483.154(b)(2) to reflect this. In addition, 
we have moved the reference to 
completion of skills proposed in 
§ 483.154(e) to § 483.154(b)(2), which we 
believe is a more logical location.

Comment: One commenter requested 
that we indicate clearly that an 
individual must complete an 
examination and a skills demonstration 
to successfully complete a CEP. Another 
commenter questioned whether an 
individual who fails either the 
examination or the skills demonstration 
can be considered to have successfully 
completed the CEP. One commenter 
requested that we allow States to 
determine what constitutes competency.

Response: We have revised 
§ 483.154(e)(1) to indicate that successful 
completion of the CEP can only be 
achieved through successful completion 
of both the skills demonstration and the 
examination. We have given States 
significant flexibility to determine what 
constitutes competency. However, we 
believe that we must specify at least 
that an individual must complete both 
an examination and a skills 
demonstration.

Comment: A number of commenters 
suggested that we change the number of 
days in which a record of successful 
completion of a CEP must be placed on 
the nurse aide registry. Some 
commenters suggested that the number 
of days be shortened from the 30 
proposed in the NPRM. One commenter 
asked that information be included in 
five days. A few commenters wanted 
information to be included within 10 
days. Other commenters wanted more 
time and suggested that 45 to 60 days be 
allowed. Some commenters believed the 
amount of time allotted in the NPRM 
was appropriate.

Response: We recognize that inclusion 
on the registry is very important for the 
employment prospects of nurse aides 
because facilities must check with the 
registry before hiring an individual as a 
nurse aide, and we believe that records 
of successful completion of CEPs should 
be placed on the registry as soon as 
possible. However, we believe that 
States may require 30 days to place 
individuals on the registry. The 
provision at § 483.75(e)(5), which allows 
facilities to employ nurse aides who can 
provide evidence indicating that they 
have recently successfully completed a 
NATCEP and have not yet been placed 
on the registry, should eliminate any 
hardship that may be associated with 
the 30 day registry placement time.

Comment: A few commenters 
believed that we should develop a 
special provision that would allow

persons with physical or mental 
challenges incapable of performing all of 
the duties generally performed by nurse 
aides to work as nurse aides.

Response: We have not established 
alternate standards for competency 
evaluations for individuals with 
physical or mental challenges because 
States must already follow the 
requirements of section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93- 
112). In light of section 504 of the 
Rehabilitation Act of 1973, challenged 
individuals have a right to demonstrate 
that they are otherwise qualified to 
work as nurse aides.

Section 483.154(f) Unsuccessful 
Completion of the Competency 
Evaluation
Summary of NPRM Provisions

Paragraph (f)(1) of § 483.154 specified 
that if an individual fails to complete the 
competency evaluation satisfactorily, 
the individual must be advised of the 
areas in which he or she was 
inadequate; and that he or she has at 
least three opportunities to take the 
evaluation.

Paragraph (f)(2) of § 483.154 specified 
that a State may impose a maximum 
upon the number of times an individual 
may attempt to complete the 
competency evaluation successfully, but 
the maximum may be no less than three.

Comments and Responses
Comment: Several commenters had 

suggestions on the number of times an 
individual should be allowed to take the 
competency evaluation. Many 
commenters believed that an individual 
should be allowed to take the 
competency evaluation no more than 
three times. Other commenters believed 
that individuals who have not passed 
the competency evaluation after three 
times should be allowed to retake it only 
under certain circumstances, such as 
completing additional requirements or 
obtaining permission from the facility. A 
couple of commenters indicated that the 
second and third competency 
evaluations should have an oral 
examination. A few commenters 
wondered if we were going to prescribe 
a minimum amount of time that must 
elapse before an individual is allowed to 
retake the competency evaluation or 
suggested specific amounts of time that 
they believed should be allowed to 
elapse before an individual is allowed to 
retake the competency evaluation. Some 
commeters believed that we should not 
limit the number of times an individual 
should be allowed to take the 
competency evaluation program. A few 
commenters asked if we were going to

establish a maximum number of times 
an individual could attempt the 
competency evaluation. One commenter 
wanted to know the consequences if an 
individual fails to complete the test 
successfully after three attempts.

Response: We have continued to 
require that an individual must be 
allowed at least three attempts to pass 
the competency evaluation, but there is 
no limit on the number of times or the 
frequency with which the State may 
allow additional evaluations. Nurse 
aides often do not have extensive 
experience with tests, and we believe 
that it is imperative that they are 
allowed sufficient attempts to complete 
the competency evaluation. We have not 
developed special standards for repeat 
competency evaluations because we do 
not wish to place additional barriers to 
successful completion of a competency 
evaluation. We note that nurse aides 
always have the option to take an oral 
examination. We have not set a 
maximum number of times an individual 
can take the competency evaluation 
because we believe that this decision 
should be made by the State. If an 
individual does not complete the 
competency evaluation successfully 
after three attempts, it is up to the State 
to determine when and if he or she will 
be permitted to attempt the CEP again. 
We would like to clarify that the 
minimum number of attempts is per 
program, not per individual. Thus, each 
time an individual takes a CEP, he or 
she must have at least three attempts to 
complete that CEP satisfactorily.

Comment: One commenter believed 
that individuals who did not pass the 
competency evaluation should not be 
told what items they missed because 
this would compromise the integrity of 
the test.

Response: We have not required that 
individuals who do not successfully 
complete a CEP be informed of the 
specific items they missed. However, we 
do believe that individuals should be 
generally informed of the areas they did 
not pass so that they are able to improve 
those areas before attempting the 
evaluation again. Therefore, we have 
retained the provision in § 483.154(f)(1) 
that an individual who does not 
successfully complete the CEP must be 
advised of the areas which he or she did 
not pass.

Comment' A few commenters asked 
whether individuals who did not 
successfully complete the CEP must 
continue to be employed by the facility 
or whether facilities must pay such 
individuals unemployment

Response: We believe such issues are 
not within HCFA’s purview. We note
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that facilities may not use full-time 
employees as nurse aides for more than 
four months unless the individuals have 
completed a CEP or NATCEP or have 
met this requirement through the 
deeming or waiver requirements in 
§ 483.150. Non-permanent nurse aides 
must have already completed a CEP or 
NATCEP or have met requirements in 
§ 483.150 to work as a nurse aide in a 
facility.

Comment: One commenter indicated 
that HCFA should require that training 
be taken early in the first four months of 
employment so that there is time to take 
repeat CEPs if necessary.

Response: Sections 1819(b)(5) and 
1919(b)(5) of the Act indicate generally 
that a full-time nurse aide must have 
completed a CEP or NATCEP by the 
time he or she has worked for a facility 
for four months. We believe that it is 
unnecessary for us to make additional 
requirements in this regard.

Summary of Changes to Section 483.154

In response to comments, in addition 
to minor technical or editorial changes, 
we are making the following changes:

• In § 483.154(b)(l)(i), we are 
designating an oral competency 
examination as the alternative to a 
written competency examination.

• In § 483.154(b)(2), we are revising 
the requirements for the skills 
demonstration part of the competency 
evaluation by allowing that the skills 
demonstration consist of a 
demonstration of randomly selected 
items instead of demonstration of all 
tasks performed by a nurse aide.

• In § 483.154(d), we are revising the 
paragraph title to read “Facility 
proctoring of competency evaluation” to 
more accurately reflect the scope of this 
section of the regulations. In
§ 483.154(d)(1), we are revising our 
regulations to indicate that the 
competency evaluation may be 
conducted in the facility in which a 
nurse aide is or will be employed unless 
the facility is described in 
§ 483.151(b)(2). In § 483.154(d)(2), we are 
not prohibiting facility personnel from 
proctoring the skills demonstration part 
of the competency evaluation, as 
proposed in our NPRM.

• In § 483.154(e)(1), we have clarified 
that an individual must pass both the 
written or oral examination and the 
skills demonstration to successfully 
complete the competency evaluation.

• In § 483.154(f)(2), we have clarified 
that individuals have a minimum of 
three attempts to pass the competency 
evaluation per program.

Section 483.156 Registry o f Nurse 
Aides

Summary of NPRM Provisions
Section 483.156 specified the 

requirements for States for the 
establishment, operation, and content of 
a registry of nurse aides. It also 
specified the requirements for the 
disclosure of information on the registry.

Comments and Responses

General
Comment: One commenter suggested 

that all nurse aides be registered in a 
national registry.

Response: Sections 1819(e)(2) and 
1919(e)(2) of the Act require each State 
to establish and maintain a nurse aide 
registry but do not require reciprocity of 
data among States. We believe that such 
a registry would place an unnecessary 
administrative burden on States.

Comment: One commenter believed 
that the registry requirements will make 
the occupation of nurse aide less 
appealing.

Response: We do not believe that the 
registry requirements are onerous for 
nurse aides who have been found 
competent. On the contrary, we believe 
that requiring nurse aides to be 
registered will enhance their 
professional prestige.

Section 483.156(a) Establishment o f 
Registry

Summary of NPRM Provisions
Paragraph (a) of § 483.156 specified 

that a State must establish and maintain 
a registry of nurse aides that meets the 
requirements of § 483.156. It also 
specified that the registry—

• Must include as a minimum the 
information proposed in § 483.156(c);

• Must be accessible to the public and 
health providers on a fixed schedule set 
by the State at least six hours per day 
between the hours of 7 a.m. and 6 p.m. 
local time, Monday through Friday, 
except for State and Federal holidays, 
and notify facilities in advance of 
changes in the hours of operation;

• May include home health aides who 
have successfully completed a home 
health aide competency evaluation 
program approved by the State;

• Must include a process for timely 
responses to written and telephone 
inquiries that request information from 
the registry; and

• Must provide that any response to 
an inquiry that includes a finding of 
abuse, neglect, or misappropriation of 
property also include any statement 
disputing the finding made by the nurse 
aide.

Comments and Responses

Comment: A number of commenters 
suggested changes in the required hours 
of operation of nurse aide registries for a 
variety of reasons. While some 
commenters believed that the hours 
proposed in the NPRM were sufficient, 
others requested various increases, 
which ranged from 8 hours per day, 
Monday through Friday to 24 hours per 
day, 7 days per week.

Response: We understand 
commenters’ concern that the registry be 
available to meet their needs. However, 
we believe that registry needs will vary 
from State to State. Requiring certain 
hours of operation could lead to 
insufficient service in some States and 
waste in others. Therefore, we have 
required that the registry must be 
sufficiently accessible to meet the needs 
of the public and health care providers.

Comment: Two commenters asked 
that we remove provisions allowing the 
registry to be closed on Federal as well 
as State holidays, remarking that many 
States do not observe Federal holidays.

Response: We agree and have deleted 
this provision to allow each State the 
flexibility to decide which, if any, 
holidays its registry will observe.

Comment: Several commenters 
requested that we require registries to 
provide facilities with 30 days written 
notice prior to the implementation of 
changes in the hours of operation of the 
registry. A few commenters asked that 
we delete the requirement for a fixed 
registry schedule and advance 
notification of changes in operation. One 
commenter believed that we should 
require registries to operate according to 
State law instead of requiring a fixed 
schedule.

Response: We do not agree that we 
should require a specific number of days 
notice prior to changes in registry 
operating hours because we believe that 
prior notification of changes in registry 
operation is included in the requirement 
that the registry be sufficiently 
accessible to meet the needs of the 
public and health care providers.

Comment: Many commenters had 
advice on whether to allow States to 
include home health aides on the nurse 
aide registry. A number of commenters 
believed that nurse aides and home 
health aides should be required to take 
the same course. Commenters provided 
a variety of suggestions for unified 
examinations for health aides and nurse 
aides. Many commenters were pleased 
that we proposed to allow home health 
aides to be included on the registry. One 
Commenter suggested that home health 
aides who were found to have abused or
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neglected patients or to have 
misappropriated patient property should 
be included on the registry. A few 
commenters believed that home health 
aides should not be included on the 
registry because they do not qualify or 
because it would violate their rights. 
One commenter asked for clarification 
of why home health aides could be on 
the registry and wondered if home 
health aides who were on the registry 
would be allowed to work as nurse 
aides in facilities.

Response: We have retained our 
provision to allow States to place home 
health aides who have completed a 
home health aide competency 
evaluation on the nurse aide registry. 
Although no registry is required for 
home health aides, we believe that some 
States will wish to use the registry as a 
mechanism for identifying home health 
aides who are competent as well as 
those who have adverse findings against 
them. Requirements for home health 
aide training and competency 
evaluation located at section 1891(a)(3) 
of the Act are sufficiently different from 
those for nurse aides to prevent us from 
establishing one set of minimum 
requirements. We do not believe that 
placing home health aides on the nurse 
aide registry violates their rights or 
misrepresents their qualifications 
because, in permitting home health 
aides to be listed on the registry, we 
also require the State to differentiate 
between home health aides and nurse 
aides. Placing home health aides on the 
nurse aide registry does not allow them 
to work in skilled nursing facilities or 
nursing facilities.

Comment Several commenters 
believed that hospital aides should be 
required to have the same training as 
nurse aides and be placed on the nurse 
aide registry. Some commenters 
provided suggestions on course content.

Response: The statute does not 
require hospital aides to complete 
training and competency evaluations. 
Because there are no statutory 
standards for assuring that hospital 
aides are competent, we believe that it 
would be inappropriate to allow them to 
be included on the registry of aides for 
whom such standards exist.

Comment A few commenters 
remarked that it is discriminatory to 
require a registry only for nurse aides or 
asked why registries were not required 
for other health care settings. Several 
other commenters requested 
clarification on whether certain 
individuals should be placed on the 
nurse aide registry. A few commenters 
believed that an individual should be 
working as a nurse aide in a facility to 
be placed on the registry. Some

commenters indicated that individuals 
who were deemed as meeting the 
requirement of completing a NATCEP or 
for whom the competency evaluation 
was waived should be included on the 
registry.

Response: Sections 1819(e)(2)(A) and 
1919(e)(2)(A) of the Act, as modified by 
OBRA ’90, require the nurse aide 
registry to include the individuals who 
have completed a NATCEP or a CEP or 
who have been deemed to have 
completed a NATCEP or CEP or have 
had the NATCEP or CEP waived by the 
State. (Sections 4008(h)(2)(K) and 
4801(e)(2) of OBRA ’90 amended 
sections 1819(e)(2)(A) and 1919(e)(2) (A) 
of the Act to add individuals who have 
been deemed to have completed a 
NATCEP or CEP or who have had the 
requirement to complete a NATCEP or 
CEP waived by the State to the list of 
those who must be placed on the nurse 
aide registry.) These provisions do not 
make this requirement for any other 
individuals nor do they require that an 
individual be working in a facility as a 
nurse aide to be placed on the registry.

Comment A few commenters asked 
that the registry be expanded to include 
any facility employees who are found by 
the State to have abused or neglected a 
resident or misappropriated resident 
property.

Response: We do not believe that the 
intent of sections 1819(e)(2) and 
1919(e)(2) of the Act is to permit such an 
expansion of the registry. We note that 
the National Practitioners Data Bank, 
operated by the U.S. Public Health 
Service, contains information on abuse 
by health professionals. We also note 
that States are required by sections 
1819(g)(1)(C) and 1919(g)(1)(C) of the Act 
to notify the licensing agency when they 
make an adverse finding against a 
licensed individual.

Comment One commenter requested 
that we require that the nurse aide 
registry maintain sufficient telephone 
service and personnel to serve the needs 
of facilities.

Response: We have not specifically 
required registries to maintain certain 
staff levels and telephone services 
because we have already required the 
registry to meet the needs of users in 
§ 483.156(a)(2).

Comment Many commenters 
indicated concern about the requirement 
in § 483.156(d) concerning the timeliness 
of the registry’s disclosure of 
information. Most commenters believed 
that 10 days to respond to a request for 
information on a specified individual 
was too long. Some commenters 
indicated that certain State laws 
required faster disclosure of 
information. A large number of different

response times were recommended, but 
the vast majority of commenters 
requested that the registry be required 
to respond immediately to telephone 
inquiries and to send written 
confirmation within 10 days. Some 
commenters suggested that different 
response times could be required for 
different types of requesters. One 
commenter asked that we clarify 
whether we require different response 
times for different requestors. One 
commenter requested that registries be 
allowed more than ten days to respond 
to inquiries.

Response: We recognize that facilities 
need prompt access to information on 
the registry and that ten days (or any 
arbitrary time frame) may not be 
sufficient to meet the needs of facilities. 
We are also concerned that we do not 
preempt State laws regarding disclosure 
of public information. Therefore, we 
have revised § 483.156(b) to indicate 
that information on the registry must be 
provided promptly. We believe it is 
possible for most inquiries to be 
answered within 24 hours with written 
confirmation within ten days.

Comment One commenter believed 
that the process for obtaining 
information from the registry is 
cumbersome.

Response: We have not mandated any 
process for obtaining registry 
information and therefore are unable to 
respond to this comment.

Comment A few commenters 
believed that the use of the registry 
should be free to facilities. One 
commenter suggested that the public 
and non-facility users of the registry 
could be charged a fee.

Response: Sections 1819(e)(2) and 
1919(e)(2) require that the registry 
information be available to the public, 
but neither requires nor prohibits the 
practice of charging fees. While we 
believe that fees could limit public 
accessibility, we also believe it would 
be inappropriate to include a provision 
dealing with user fees in these 
regulations.

Comment A few commenters 
suggested that we require registries to 
provide a toll free number or a hotline 
for facilities.

Response: We believe that such 
choices should be left to the States and 
do not believe that this degree of detail 
is appropriate for inclusion in this 
regulation.

Comment One commenter asked that 
we require written responses to note the 
time and date of the original request.

Response: The regulation already 
requires information on the registry to 
be provided promptly, and we do not
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believe that this degree of detail is 
appropriate for inclusion in our 
regulations.

Comment: A few commenters 
requested that registry information be 
made available through modems or fax 
transmissions.

Response: Although States are free to 
make registry information available 
through innovative methods, we wish to 
allow States the flexibility to make 
individual determinations on which 
methods best fit their budgets and the 
needs of their users. We suggest that 
States who are considering allowing 
computer access to the registry may 
want to consider security measures to 
protect the information contained in the 
registry.

Comment: One commenter believed 
that HCFA should develop a method for 
facilities to obtain registry information 
from other States.

Response: We do not believe the 
development of a method for facilities to 
obtain information from registries in 
other States is necessary because 
facilities may call or write to such 
registries.

Comment: A few commenters 
believed that the only information that 
should be disclosed over the telephone 
is whether an individual is on the 
registry.

Response: The only reason for 
restricting the information available 
over the telephone would be to prevent 
information from being given to 
unauthorized requesters. Because there 
are no unauthorized requesters, we do 
not believe we need to provide 
additional restrictions.

Comment: One commenter believed 
that HCFA should sanction registries if 
they do not provide information on a 
timely basis.

Response: Sections 1819(e)(2) and 
1919(e)(2) of the Act do not provide for 
specific sanctions for failure to comply 
with the nurse aide registry 
requirements. However, proper 
operation of the registry is a State 
Medicaid requirement, and if the State 
does not comply with the registry 
requirements, HCFA can pursue a 
compliance action under section 1904 of 
the Act, which permits discontinuance 
of payments to States for Medicaid if the 
Secretary finds that a State has failed to 
comply substantially with any provision 
in the State Plan.

Section 483.156(b) Registry Operation 
Summary of Provisions

Paragraph (b) of § 483.156 specified 
the nurse aide registry operation 
requirements. These requiremènts 
specified that—

• A State may contract the daily 
operation and maintenance of the 
registry to a non-State entity but that the 
State must maintain accountability for 
overall operation of the registry and 
compliance with these regulations;

• Only the State survey and 
certification agency may place on the 
registry findings of abuse, neglect, or 
misappropriation of property;

• A State must require renewal and 
updating of a nurse aides’ registration at 
least once every two years on a 
schedule set by the State; and

• A State may charge registration fees 
from individuals listed in the registry.

Comments and Responses
Comment: A few commenters 

requested that we not allow the State to 
contract the daily operation of the nurse 
aide registry to a non-State entity 
because they believed that the 
responsibility of the registry was too 
great to delegate and because they were 
afraid that a facility group would get the 
contract.

Response: We have required the State 
to maintain accountability for the 
overall operation of the registry and we 
believe that this is sufficient protection 
against possible mishandling of the 
registry. Also, we note that some 
commenters agreed that allowing the 
State to contract out the registry was a 
good idea.

Comment One commenter asked that 
we encourage State boards of nursing to 
operate the registry.

Response: A State may allow any 
agency to operate the registry, and we 
believe it would be inappropriate for us 
to recommend a particular agency.

Comment Many commenters 
recommended agencies that should be 
allowed to place adverse findings on the 
registry. Several commenters believed 
that any State-designated agency should 
be allowed to place findings on the 
registry, while others suggested various 
specific agencies. One commenter 
suggested that there should be a 
coordinated effort among all of the 
investigatory agencies in the State and 
requested that we define this effort. One 
commenter suggested requiring the State 
survey agency to consider findings from 
other agencies. Another commenter 
believed that only the State licensing 
agency should be allowed to place 
findings on the registry. One commenter 
asked whether the State survey and 
certification agency could place findings 
from other agencies on the registry.

Response: Sections 1819(g)(1)(C) and 
1919(g)(1)(C) of the Act require the State 
survey agency to place adverse findings 
on the nurse aide registry. We can 
understand that many different agencies

may want to place findings on the 
registry, but the statute permits only the 
State survey agency to perform this 
function. We do not believe that this 
requirement will place an undue burden 
on States because any agency of the 
State is permitted to conduct 
investigations and make findings. These 
findings may, in turn, be communicated 
to the State survey agency, who may 
place them on the registry.

Comment In the NPRM, we proposed 
that nurse aide registries re-register 
nurse aides every two years to eliminate 
individuals who had not performed any 
nursing or nursing-related services for 
monetary compensation for a period of 
24 consecutive months and who 
therefore could not serve as nurse aides 
in facilities without completing a new 
NATCEP. Many commenters cited a 
variety of reasons why we should not 
require nurse aides to re-register every 
two years. A large number of 
commenters suggested that the registry 
could accomplish the purpose of re
registration by requiring facilities to 
submit an annual list of nurse aides they 
had employed during the year. A few 
commenters suggested other methods or 
recommended that registration occur at 
longer intervals. Some commenters 
believed that it should be a facility’s 
responsibility to determine if an 
individual had not provided nursing or 
nursing-related services for monetary 
compensation for 24 months. A number 
of commenters asked that States be 
allowed to devise their own methods for 
determining whether individuals had 
performed nursing or nursing-related 
services for monetary compensation. A 
few commenters agreed that nurse aides 
should be required to re-register. One 
commenter believed that re-registration 
should be required for all individuals 
who are on the registry, not just nurse 
aides.

Response: Sections 1819(e)(2) and 
1919(e)(2) of the Act require States to 
establish and maintain a registry of all 
individuals who have satisfactorily 
completed a NATCEP or a CEP 
approved by the State. Because it is the 
States’ responsibility to list on the 
registry all individuals who have 
completed a NATCEP or a CEP or who 
are described in § 483.150 (and are thus 
employable by a facility), we believe it 
is also the States’ respon$ibility to 
identify and remove from the registry 
those individuals who have not 
provided nursing or nursing-related 
services for monetary compensation for 
24 consecutive months (and must 
therefore complete a new NATCEP to be 
employable as a nurse aide). We 
received many comments objecting to
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the method we had proposed for 
accomplishing this purpose and many 
varied suggestions for alternatives. We, 
therefore, have revised § 483.156(b)(3) to 
allow each State to determine how it 
will keep track of individuals who have 
not completed nursing or nursing-related 
services for monetary compensation for 
24 consecutive months. We note that 
deriving this information exclusively 
from facilities will not achieve the 
purpose of the statutory requirement 
because individuals may provide 
nursing or nursing-related services in 
any location, not just a facility, and 
remain employable as nurse aides. The 
State must also assure that the registry 
contains current information as to 
whether individuals who are listed in 
the registry are considered competent to 
provide services.

Comment: One commenter indicated 
that the names of individuals should be 
deleted from the registry when they do 
not complete continuing education 
requirements.

Response: Sections 1819(b)(5)(E) and 
1919(b)(5)(E) of the Act address only the 
responsibility of facilities to provide in- 
service training to nurse aides. 
Complétion of in-service education is 
not a prerequisite for being found 
competent or for remaining on the 
registry.

Comment: A large number of 
commenters believed that we should not 
allow nurse aide registries to charge 
registration fees. A few commenters 
believed that we should allow 
registration fees or that we should allow 
charging a fee if the amount of the fee 
were minimal. Some commenters 
suggested appropriate caps on 
registration fees. A couple of 
commenters asked that we allow one- 
time-only registration fees or asked that 
we clarify whether re-registration 
requires a fee. One commenter wanted 
registration fees to be reimbursable if 
facilities pay them.

Response: Prior to the enactment of 
OBRA ’90, sections 1819(e)(2) and 
1919(e)(2) neither required nor 
prohibited the imposition of fees for the 
registry However, sections 4008(h)(2) (K) 
and 4801(é)(13) of OBRA ’90 amended 
sections 1819(e)(2) and 1919(e)(2) of the 
Act to prohibit States from imposing any 
charges relating to the registry on nurse 
aides. We have modified § 483.156(b)(4) 
to comport with this change in the 
statute.

Section 483.156(c) Registry Content 

Summary of NPRM Provisions

Paragraph (c) of § 483.156 specified 
the requirements for States for the

contents of the nurse aide registry. 
Paragraph (c)(1) specified that—

• The registry must contain at least 
the following information on each 
individual who has successfully 
completed a NATCEP which meets the 
requirements of § 483.152 or a CEP 
which meets the requirements of
§ 483.154 and has been found by the 
State to be competent to function as a 
nurse aide or who may function as a 
nurse aide because of meeting criteria in 
§ 483.150:

• The individual’s full name, including 
a maiden name and any other surnames 
used;

• The individual’s last known home 
address;

• The registration number assigned 
by the State to the individual when he or 
she successfully completes the 
competency evaluation program. The 
registration number must include a 
modifier which indicates the type of 
registration;

• The individual’s date of birth;
• The individual’s last known 

employer and the date of hiring and 
termination by that employer;

• For an individual who qualifies 
under § 483.150, an explanation of how 
the individual met the criteria of that 
section;

• The date that the individual passed 
the competency evaluation and the date 
of the expiration of the individual’s 
current registration;

• The name and address of the State- 
approved entity which administered the 
competency evaluation and any control 
or identification number if the State 
chooses to assign such a number, and

• The following information on any 
finding by the State survey agency of 
abuse, neglect or misappropriation of 
property by the individual:
—Documentation of the State’s 

investigation, including the nature of 
the allegation and the evidence that 
led the State to conclude that the 
allegation was valid;

—The date of the hearing, if the 
individual chose to have one, and its 
outcome; and"

—A statement by the individual 
disputing the allegation, if he or she 
chooses to make one.
We proposed that this information 

must be included in the registry within 
30 days of the finding and must remain 
in the registry for at least five years.

Paragraph (c)(2) of § 483.156 specified 
that the registry may exclude entries for 
individuals whose registrations have 
been expired for 24 consecutive months 
or for individuals who have ceased to 
function as a nurse aides for 
compensation for a period of 24

consecutive months when the individual 
ceases to be qualified to function as a 
nurse aide unless the individual’s 
registry entry includes documented 
findings of abuse, neglect, or 
misappropriation of patient property.

Comments and Responses

Comment: Some commenters 
expressed concern about the collection 
of the information required to be on the 
registry. A few commenters asked that 
the information collection requirements 
not be applied retroactively. One 
commenter requested a one-year grace 
period for States to collect the 
information. One commenter asked that 
States be allowed to collect the required 
information at a schedule set by the 
State.

Response: We agree that applying the 
information collection requirements 
retroactively would be unfair and 
burdensome to States. We are requiring 
that States collect this information for 
the registry as of the effective date of 
these regulations.

Comment: A number of commenters 
suggested various minimum 
requirements for registry content. A few 
commenters suggested that we should 
allow States to determine minimum 
requirements for registry content. One 
commenter suggested that we should 
only mandate collection of the bare 
minimum of information required by law 
and allow States to collect additional 
information if they wish.

Response: We believe it is important 
and helpful for us to specify minimum 
requirements for registry content. 
However, after consideration of the 
comments concerning registry content, 
we have made significant modifications 
to the requirements in the NPRM (see 
Provisions of the Final Rule), and we 
believe that the final regulations 
represent the minimum requirements 
necessary to operate the registry in an 
efficient manner. States are free to 
collect additional information if they 
wish.

Comment: A few commenters 
believed that we should not require the 
registry to collect maiden names or 
other previously used surnames. Some 
commenters suggested that a person’s 
social security number could be used as 
an identifier. A couple of commenters 
asked that we not require the registry to 
record an individual’s last known home 
address or asked that this information 
only be collected at re-registration or 
other times. One commenter asked that 
We remove the requirement for the 
registry to give each individual on the 
registry a registration number.
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Response: We believe it is necessary 
for States to maintain sufficient 
information to identify individuals on 
the registry. However, the comments 
indicated numerous possible methods of 
identification. Therefore, we have 
deleted requirements to collect such 
information as previously used 
surnames and dates of birth and have 
required only that information sufficient 
to identify each individual on the 
registry be collected and maintained. 
We note that it is illegal to require an 
individual to disclose his or her social 
security number. We also note that the 
State may wish to maintain information 
on home addresses in order to provide 
nurse aides with information required to 
be sent at the time of registration and 
when there are changes or additions to 
the registry information.

Com ment A few commenters asked 
us to clarify the type of registration or 
the purpose of a  modifier attached to a  
registration number. One commenter 
requested that HCFA require standard 
modifiers for all States. Another 
commenter believed that a  modifier 
should not be required and that the 
registry should indicate the type of 
registration when responding to 
inquiries.

Response: As we Indicated above, we 
have required neither registration 
numbers nor modifiers. However, we 
believe that a modifier could be used to 
differentiate between nurse aides and 
home health aides.

Comment: Several commenters 
suggested that we not require the 
registry to collect information on an 
individuars last known employer and 
hiring and termination dates with that 
employer or requested that this 
information only be collected at re
registration.

Response: We have deleted this 
requirement from proposed 
i  483.156(c)flKv) because we wish to 
allow States flexibility in how they will 
determine if an individual has not 
performed any nursing or nursing- 
related services for monetary 
compensation for a period of 24 
consecutive months.

Com m ent Several commenters 
believed that we should not require a 
description of how individuals who 
were deemed to have met nurse aide 
training and competency evaluation 
requirements or for whom competency 
evaluation requirements were waived 
came to meet the requirements for 
deeming or waiver. Other commenters 
asked that we require that individuals 
who were deemed or waived be 
included on the registry in a non- 
discriminatory manner. A few 
commenters asked what distinctions

should be made on the basis of deeming 
or type of registration.

Response: We agree that it is not 
necessary for the registry to indicate 
how any individual came to meet the 
nurse aide requirements, and we have 
deleted this requirement from proposed 
§ 483.156{c){l)(vi). No distinctions 
should be made on the basis of deeming 
or type of registration. We reiterate that 
all nurse aides, including those who 
were deemed to have met the 
requirements of completing a NATCEP 
or for whom the State waived the 
requirement to complete a CEP, who 
have not performed any nursing or 
nursing-related services for monetary 
compensation for a period of 24 
consecutive months, must be removed 
from the nurse aide registry.

Comment Many commenters 
requested feat we not include fee date 
individuals passed a competency 
evaluation and fee date of expiration. A 
few commenters believed feat we 
should not require inclusion of fee name 
of the entity feat administered the 
competency evaluation.

Response: We agree that it is not 
necessary for fee registry to include fee 
name of fee entity feat administered fee 
competency evaluation, and we have 
deleted this requirement from proposed 
§ 483.156(c){l)(viii). We have also 
deleted from proposed § 48.1$B(c)(l)(vii) 
fee requirement feat States include fee 
date of expiration of registration 
because we have not required feat 
registrations expire. W e continue to 
believe feat it is important for a record 
of fee date an individual passed a 
competency evaluation to be maintained 
on the registry. We have clarified this 
requirement to indicate that a record of 
the date an individual became eligible to 
be placed on fee registry must be 
maintained. This clarification is 
necessary to ensure that a date is 
maintained for individuals who are on 
the registry through meeting fee 
requirements of § 483.150.

Comment: One commenter asked that 
we consider adding information on 
whether a nurse aide has received a 
Hepatitis B vaccine.

Response: We haye not added this 
information to fee information feat must 
be collected in the registry because fee 
registry is intended to contain 
information pertinent to an individual's 
competence to be employed as a nurse 
aide.

Com m ent A few commenters asked 
that we define abuse, neglect and 
misappropriation of properly. One 
commenter suggested a definition of 
misappropriation of property. One 
commenter asked if job abandonment 
constitutes neglect

Response: Abuse, neglect and 
misappropriation of property will be 
defined in the survey and certification 
regulations, which are currently being 
revised. We believe that whether or not 
job abandonment could be considered 
neglect would depend upon fee impact 
of the action on the residents under fee 
nurse aide’s care at fee time the action 
is taken. We note feat sections 4008(h) 
(2}(L) and4801{e){13) of OBRA *90 
amended sections 1819(e)(2) and 
1919(e)(2) of the Act to specify that a 
State may not make a finding that an 
individual has neglected a  resident if fee 
individual demonstrates feat such 
neglect was caused by factors beyond 
his or her control.

Comment Some commenters asked 
that we define findings.

Response: Findings are 
determinations made after considering 
the evidence and after a hearing as 
discussed in sections 1819(g)(1)(C) and 
1919(g)(1)(C) of the A ct

Comment: Many commenters asked 
that we add due process requirements to 
these regulations before findings can be 
placed on the registry. Several 
commenters suggested possible due 
process requirements that could be 
included, including the due process 
requirements feat will be contained in 
the survey and certification regulations. 
One commenter requested that only 
validated findings should be placed on 
the registry. A  few commenters 
suggested that the section requiring 
findings of abuse to be placed on fee 
registry should not be finalized until due 
process requirements are in place.

Response; The due process 
requirements for making adverse 
findings on nurse aides will be defined 
in the survey and certification 
regulations currently being developed. 
We have not included any of the 
suggestions for due process 
requirements in our final regulations 
because we believe that these 
suggestions should be directed toward 
the survey and certification regulations 
when they are proposed. We have not 
delayed finalizing requirements for 
recording abuse, neglect, and 
misappropriation of property because 
this information is required to be 
collected by fee State under sections 
1819(e)(2) and 1919(e)(2) of fee A ct We 
note that sections 1819(g) (1) (C) and 
1919(g)(1)(C) of the A ct which became 
effective January 1,1989, require feat 
nurse aides under investigation must be 
given a fair hearing and that individuals 
found to have abused or neglected 
residents or to have misappropriated 
resident property must be allowed to 
rebut findings in the registry.
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Comment: A few commenters 
requested that we require a course in 
how to make determinations of resident 
abuse or neglect or misappropriation of 
resident property for the individuals 
who will be making such 
determinations.

Response: We believe that the agency 
or agencies who make these 
investigations should have the latitude 
to establish and impose requirements for 
their investigators.

Comment: Several commenters 
believed that we should shorten the 
amount of time in which adverse 
findings on nurse aides must be placed 
on nurse aide registries. Several 
commenters believed that adverse 
findings should be included in the 
registry immediately. Other times, 
ranging from three to five days, were 
also suggested. >

Response: We agree that it is vital 
that adverse findings on nurse aides be 
placed on the registry as quickly as 
possible. However, we also believe that 
it may not be possible for States to place 
findings on the registry in less than ten 
working days. We have therefore 
required that adverse findings be placed 
on the registry within this time.

Comment: A number of commenters 
requested clarification on whether 
convictions in a court of law must be 
placed on the registry. Some 
commenters believed that only 
individuals who have been convicted 
should have a notation of abuse, neglect, 
or misappropriation of property entered 
on the registry. A few commenters 
believed that criminal convictions 
should be required to be included on the 
registry in addition to adverse findings 
by the State. A few commenters 
suggested requiring a nurse aide to sign 
a statement disclosing all crimes or 
adverse findings against him or her 
before being placed on the registry. One 
commenter believed that findings should 
be reported to criminal authorities.

Response: Because some States 
indicated that they would have difficulty 
in obtaining criminal records, we have 
not required States to place notations of 
criminal convictions on the registry. 
However, we recognize that some States 
may wish to place criminal findings on 
the registry, and we have not prohibited 
them from doing so. Because we have 
not required States to place criminal 
findings on the registry, we have not 
required nurse aides to sign a statement 
disclosing all crimes. Furthermore, we 
have not required that findings be 
reported to the criminal authorities 
because we believe alleged criminal 
activity should be reported to the 
criminal authorities when it occurs,

rather than some time after hearings and 
findings are made.

Comment: A number of commenters 
reacted to the suggestion in the 
preamble of the NPRM that States check 
on adverse findings made by other 
States before placing individuals in the 
registry. There were equal numbers of 
commenters on both sides of this issue. 
One commenter believed that checking 
should be required if it can be done in a 
time-effective manner. A few 
commenters believed that States should 
ohly have to check with bordering 
States or a central checkpoint. Some 
commenters requested that checking be 
required only if an individual is known 
to have worked in a particular State or if 
there is reason to suspect findings in 
neighboring States. One commenter 
suggested that we develop a mechanism 
for transferring findings among States.

Response: We have not required 
States to check with all other States 
before placing an individual on the 
registry because sections 4008(h) (1) (C) 
and 4801 (a) (3) of OBRA ‘90 amended 
sections 1819(b)(5)(C) and 1919(b) (5) (C) 
to require facilities to check with all 
State nurse aide registries they have 
reason to believe will include 
information on an individual before 
using that individual as a nurse aide. To 
require States also to check with other 
States would be duplicative.

Comment: A number of commenters 
responded to our request for comments 
on the length of time adverse findings 
should remain on the registry. Several 
commenters believed that findings 
should remain on the registry 
indefinitely or be removed only when 
they were found to have been made in 
error or when the life of the offender is 
over. One commenter believed that 
findings should be removed when an 
individual is found innocent in a court of 
law. Various numbers of years for 
findings to remain on the registry were 
volunteered, ranging from 1 year to 10 
years; some commenters indicated 
dissatisfaction with the 5 years 
proposed in the NPRM without 
recommending a set number of years. 
Some commenters suggested that the 
length of time findings should remain on 
the registry should depend on the 
severity of the finding. One commenter 
suggested that adverse findings should 
remain on record as long as the penalty 
is in effect. Some commenters believed 
that individuals who were found to have 
abused or neglected a resident or 
misappropriated resident property 
should be removed from the registry, 
either permanently or for various 
lengths of time. One commenter 
believed that individuals with findings 
against them should not be reinstated.

Response: We have required that 
adverse findings may not ordinarily be 
removed from the registry because nurse 
aides who are found to have abused or 
neglected a resident or misappropriated 
resident property may not be employed 
by a facility. We believe that facilities 
must be able to know which individuals 
they may not employ. We have 
indicated that findings must be removed 
when the findings were found to have 
been made in error or if an individual 
has been found not guilty in a court of 
law because it would be unfair and 
unjust to maintain incorrect information 
in the registry. Findings may also be 
removed when the State is informed of 
an individual’s death. We have not 
required that individuals who were 
found to have abused or neglected a 
resident or misappropriated resident 
property be removed from the registry 
because sections 1819(e) (2) and 1919(e) 
(2) of the Act require that notations of 
findings must be placed on the nurse 
aide registry.

Comment: One commenter asked that 
notations of misappropriation of 
employer property be placed on the 
registry. One commenter requested that 
we require notations of rehabilitation to 
be placed on the registry along with 
documentation of adverse findings.

Response: We have not accepted 
these comments because we believe that 
only instances of actions against 
residents are intended to be placed on 
the registry. We also believe that it 
would be too difficult for States to 
define what constitutes rehabilitation.

Comment: One commenter believed 
that facilities should not be held 
responsible if an adverse finding is 
made against a nurse aide.

Response: While facilities are 
responsible for all of the care provided 
to their residents, we understand that 
some circumstances are beyond facility 
control. Whether or not a facility is at 
fault is an issue that is not related to the 
operation of the registry.

Comment: One commenter believed 
that findings on a nurse aide should 
trigger a full investigation of the facility 
where the nurse aide was employed.

Response: We do not believe that the 
isolated actions of one employee 
necessarily warrants a facility-wide 
investigation. However, if there are 
reasons for a State to believe that a 
facility has a problem with resident 
abuse, neglect, or misappropriation of 
property, then the State should initiate 
an investigation.

Comment: One commenter believed 
that registries should keep a record of 
allegations of abuse, neglect, or 
misappropriation of property because a



48914 Federal Register /  Vol. 56, No. 167 /  Thursday, September 26, 1991 /  Rules and Regulations

pattern of abuse could be the only 
evidence against a nurse aide.

Response: We believe that it would be 
unfair to leave a blemish on the record 
of a nurse aide against whom no 
allegations have been substantiated.

Comment’ A few commenters asked 
that States be protected from liability 
from defamation suits.

Response: Such protections are 
beyond the scope of these regulations 
and it would therefore be inappropriate 
to include them in the nurse aide 
requirements.

Comment One commenter asked that 
we define penalties for those who do not 
report resident abuse or neglect or 
misappropriation of resident property. 
Another commenter asked that we 
establish a method for facilities to report 
abuse and track nurse aides suspected 
of abuse.

Response: We have not defined 
penalties for those who do not report 
abuse because we believe that many 
States have their own laws which define 
such penalties. We believe the reporting 
of abuse is a fairly straightforward 
procedure and therefore have not 
established any reporting methods in 
our regulations. Facilities can ask the 
agency or agencies responsible for 
investigating adverse allegations against 
nurse aides whether investigations are 
pending against an individual.

Comment: One commenter questioned 
whether an inquiry to the registry would 
alert the employer of a nurse aide 
accused of abuse, neglect, or 
misappropriation of property.

Response: If the State has made a 
finding 'that a nurse aide has abused or 
neglected a resident or misappropriated 
resident property, this information must 
be disclosed by the registry as indicated 
in § 483.156(d). We have not required 
the registry to keep information on 
whether an individual is under 
investigation, so an employer would not 
necessarily be informed by the registry 
if an individual is accused of resident 
abuse or neglect or misappropriation of 
resident property.

Comment: One commenter asked that 
we not require all documentation of 
investigations preceding adverse 
findings to be included on the registry. 
This commenter believed that limited 
documentation should be available with 
a written transcript available on 
request

Response: We agree that a complete 
transcript does not need to be on the 
registry, and we did not propose that all 
documentation must be included. We 
believe that a summary containing all of 
the information required in £ 483.156(c)
(1) (iv) would be sufficient to meet this 
requirement

Comment: One commenter believed 
that facilities should be required to keep 
copies of any findings reported to them 
on file. Another commenter believed 
that findings should be reported to the 
State board of registration.

Response: These regulations require 
findings to be placed on the nurse aide 
registry. We believe it would be 
unnecessary and burdensome to 
facilities to require them to keep 
information on individuals that they 
cannot employ. We do not see any 
benefit in reporting findings to the State 
board of registration.

Comment A number of commenters 
wanted to know if nurse aides found to 
have abused or neglected residents or 
misappropriated resident property can 
be employed by a facility. One 
commenter believed that employment 
should not necessarily be terminated in 
non life-threatening cases. A few 
commenters believed that individuals 
against whom States made adverse 
findings should be allowed to seek new 
employment after a set period of time or 
after certain conditions had been met. 
One commenter requested that States be 
allowed to deviate from the established 
time limit on employment in special 
circumstances. Some commenters 
wanted to know if facilities could 
employ nurse aides who had been found 
by the State to have abused or neglected 
residents or misappropriated resident 
property but had not been convicted in a 
court of law. Other commenters wanted 
assurances that a prohibition of 
employment for individuals found to 
have abused or neglected a resident or 
misappropriated resident property did 
not conflict with State laws regarding 
discrimination based on criminal 
records. A few commenters wanted to 
know how long a prohibition on 
employment would last One individual 
questioned whether a nurse aide could 
work during the time allowed to correct 
inaccuracies.

Response: According to 42 CFR 
483.13(c), which delineates resident 
behavior and facility practices for long
term care facilities, facilities may not 
employ any individual who has been 
found by die State to have abused or 
neglected a  resident or misappropriated 
resident property or who has been 
convicted of such an offense in a  court 
of law. To maintain consistency in our 
regulations, we have not made an 
exception to this provision in the nurse 
aide requirements. We believe it would 
be irresponsible for us to allow nurse 
aides who have abused or neglected 
residents or misappropriated resident 
property to have the opportunity to 
jeopardize resident safety again. There 
is no provision to allow an individual

who has been found by the State to have 
abused or neglected a resident or to 
have misappropriated resident property 
but who has not been convicted in a 
court of law to be employed by a 
facility. We believe that it is a facility’s 
choice whether or not to use an 
individual who is appealing the 
accuracy of a finding.

Section ‘483.156(d) Disclosure of 
Information
Summary of NPRM Provisions

Paragraph (d) of § 483.156 specified 
that—

• The State must disclose to any 
requester within ten working days a 
minimum of whether an individual 
specified by the requester is included on 
the registry and, if so, the date of the 
individual’s competency evaluation and 
the name of the entity that performed 
the competency evaluation. The State 
may disclose other information it deems 
appropriate.

• The State must disclose all 
information contained in the registry 
within ten working days to any 
Medicare or Medicaid participating 
skilled nursing facility, nursing facility, 
home health agency, hospital 
ombudsman, or any other representative 
of an official agency with a need to 
know, upon receipt of a written request 
for such information, which must 
include the reason for the request.

• The State must provide the nurse 
aide with a copy of all information 
contained in the registry on him or her 
within 30 days of the date the individual 
is placed on the registry. The State must 
also provide the nurse aide with a copy 
of all information contained in the 
registry on him or her within 30 days of 
any changes or additional to this 
information. The nurse aide must be 
permitted at least 30 days within which 
to correct any misstatements or 
inaccuracies contained in the 
information maintained by the registry 
on that individual.

Comments and Responses

Comment A number of commenters 
were concerned about release of registry 
information to the public. Several 
commenters believed that we should not 
allow any registry information to be 
released to the public. A few 
commenters wanted us to prohibit 
States from divulging information to 
individuals seeking credit references 
and mailing lists or were concerned that 
release of information to the public 
could jeopardize the safety of 
individuals on the registry. Some 
commenters believed that we should
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only permit States to tell the public 
whether an individual is on the registry 
or that only information relating to 
training and competency evaluation 
should be released. A few commeniers 
believed that all requesters should be 
told whether there are adverse findings 
on an individual. A few commentera 
believed that we should require States 
to give all information to the public. One 
commenter agreed that information 
should be released as proposed in the 
NPRM.

Response: Sections 1819(e)(2) and 
1919(e)(2) of the Act require that 
information in the registry be available 
to the public. However, we agree with 
commentera that it is not necessary to 
disclose personal information On 
individuals on the registry. Therefore, 
the only information we have required 
to be disclosed by the registry is the 
date an individual became eligible to be 
placed on the registry and information 
relating to adverse findings as discussed 
in § 483.156(c)(iv). States have the 
option of disclosing other information 
they deem necessary. Because we do 
not believe that it is necessary to 
disclose personal information to any 
requester, we have deleted the list of 
entities proposed in § 483.156(d)(2),

Comment: A few commentera 
believed that release of registry 
information to the public should be done 
in accordance with State laws.

Response: We believe that we have 
defined the minimum information that 
States must collect to be in compliance 
with sections 1819(e)(2) and 1919(e)(2) of 
the A ct We do not believe that we have 
preempted any State laws in requiring 
this information to be disclosed.

Comment: Several commentera had 
various questions on or suggestions for 
additions to entities in proposed 
§ 483.156(d)(2). One commenter was 
concerned that registries could not 
refuse to provide information to entities 
in proposed § 483.156(d)(2) because we 
did not list unacceptable reasons for 
requesting information. One commenter 
believed that ombudsmen should not be 
required to give reasons for their 
requests to the registry.

Response: As we indicated earlier, we 
have required information on the 
registry to be disclosed to all requesters 
and have therefore deleted 
§ 483.156(d)(2). Section 483.156(d)(2) also 
contained a requirement to request 
information in writing and to provide a 
reason for the request. These 
requirements were deleted because we 
do not wish to limit access to registry 
information.

Comment One commenter believed 
that facilities should have access to

information on nurse aides categorized 
by facility.

Response: We have deleted from the 
final rule any requirements that the 
registry maintain information on 
individuals’ employers. We therefore 
believe that it would be extremely 
burdensome, if not impossible, for a 
State to provide registry information on 
nurse aides categorized by facility.

Comment: A few commentera 
believed that nurse aides should only 
receive the information the registry 
contains on them when they request 
such information or that nurse aides 
should only receive some information. 
One commenter believed it was unclear 
whether providing a copy of the registry 
information to nurse aides was a 
necessary expense. Another commenter 
believed that information on the registry 
should be given to nurse aides once per 
year or on the request of the nurse aide. 
One commenter believed that nurse 
aides should not receive this 
information because it is their 
responsibility to provide accurate 
information to the registry.

Response: Because of the importance 
of the registry to the employment 
prospects of nurse aides* we believe that 
nurse aides must be given a reasonable 
opportunity to review and correct the 
information the registry maintains on 
them. However, we do not believe that 
all nurse aides will wish to inspect the 
information the registry contains on 
them. Therefore, we have required that 
the State provide to individuals the 
information the registry contains on 
them when adverse findings are placed 
on the registry and otherwise, upon the 
individual’s request. It is necessary for 
individuals to receive a copy of adverse 
findings because sections 1619(e)(2) and 
1919(e)(2) of the Act require that nurse 
aides be permitted to rebut adverse 
findings.

Comment: One commenter believed 
that not all changes or additions to the 
registry require notification to the nurse 
aide and cited examples.

Response: We have reduced the 
amount of information required to be on 
the registry, and we believe that all of 
the information now required to be on 
the registry is sufficiently important to 
warrant notification of registrants.

Comment One commenter believed 
that we should require States to provide 
individuals who are on the registry with 
a picture identification card. This 
commenter believed that registries 
would not have to give registry 
information to nurse aides if such a card 
were used.

Response: We have not accepted this 
comment because we do not believe that 
such identification cards are necessary

for the efficient operation of a nurse 
aide registry.

Comment Many commenters 
suggested adding a provision to protect 
facilities from liability when they 
receive incorrect information from the 
registry or wondered if facilities were 
protected.

Response: Facilities are responsible 
for using only nurse aides who are 
competent to provide services. In paper 
violations (i.e., the registry incorrectly 
indicated that an individual met training 
and competency evaluation 
requirements, but no incompetent care 
was provided), we believe that evidence 
of registry error will be considered in 
determining whether the facility should 
receive a deficiency.

Comment: A few commenters 
believed that an individual should be 
provided a copy of all of the information 
on him or her in the registry in less than* 
the 30 days proposed in § 483.156(d)(3) 
of the NPRM. Some commenters 
believed that individuals on the registry 
should have the same response time as 
requesters. Other commenters suggested 
three days or ten days as appropriate 
time limits for registries to provide 
individuals with copies of their files.
One commenter believed that 
individuals should receive copies of 
their files immediately when they make 
the request in person.

Response: We believe that nurse 
aides are entitled to the same services 
as inquirers and have therefore required 
that the State promptly provide 
individuals on the registry with the 
information contained on them when 
they request i t  in addition, as noted 
earlier, the State must provide 
individuals with the information the 
registry contains on them when adverse 
findings are placed on the registry. We 
believe it is reasonable to expect that 
information will usually be provided 
within ten days.

Comment: A few commenters 
believed that individuals who are on the 
registry should only have 15 days to 
correct any inaccuracies on the registry 
instead of the 30 days proposed in the 
NPRM. One commenter agreed with the 
proposed time frame.

Response: While we believe it is 
beneficial for all concerned to have 
inaccuracies on the registry corrected as 
soon as possible, we do not believe that 
15 days would always be adequate time 
to allow for corrections. To ensure that 
nurse aides have enough time to correct 
inaccuracies, we have required that 
individuals on the registry must have 
sufficient time to correct any 
misstatements or inaccuracies contained 
in the registry.
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Comment: One commenter believed 
that nurse aides should be allowed 
access to all information on individuals 
in the registry.

Response: Nurse aides have the same 
access to registry information on other 
individuals as other members of the 
public.
Summary of Changes to Section 483.156

In response to comments, in addition 
to minor technical or editorial changes, 
we are making the following changes:

• We have deleted several proposed 
requirements and have added several 
other requirements for the 
establishment, operation, and content of 
a nurse aide registry, as discussed in the 
comments and responses.

• In § 483.156(b)(4), we have 
prohibited States from charging 
registration fees to individuals listed in 
ihe registry.

• In § 483.156(d)(1), we have required 
that the information specified in
§ 483.156(c)(1) (iii) and (iv) be disclosed 
to all requesters.

• In § 483.156(d)(2), we have clarified 
that the registry must (1) promptly 
provide all individuals on the registry 
with a copy of the information contained 
in the registry on them when adverse 
findings are placed on the registry and 
upon request; and (2) allow individuals 
on the registry sufficient time to correct 
any misstatements or inaccuracies.

Section 483.158 FFP for Nurse Aide 
Training and Competency Evaluation

Summary of NPRM Provisions
Section 483.158 specified that State 

expenditures for NATCEPs and CEPs 
are administrative costs and are 
matched as indicated in § 433.15(b) (8) 
of chapter IV of 42 CFR. It also specified 
that FFP is only available for State 
expenditures associated with training 
and evaluation of persons employed by 
a facility or who have a commitment to 
be employed by a facility.

Comments and Responses
Comment: One commenter asked who 

is required to pay for NATCEPs.
Response: The provisions in § 483.158 

address only the availability of FFP. 
They do not address the specific issue of 
who is required to pay for NATCEPs. 
While no individuals are prohibited 
from paying for NATCEPs and CEPs, we 
note that States are prohibited from 
approving programs that charge fees to 
nurse aides who are employed by, or 
who have an offer of employment from, 
a facility. We also note that States must 
provide for the reimbursement of costs 
associated with NATCEPs and CEPs for 
nurse aides who become employed by

(or who receive an offer of employment 
from) a facility not later than 12 months 
after completion of a NATCEP or CEP.

Comment: One commenter believed 
that Medicaid should only pay for the 
training and competency evaluation of 
nurse aides who work in Medicaid 
nursing facilities.

Response: Section 6901(b) (5) (B) of 
OBRA ’89 requires that, until October 1, 
1990, Medicaid must pay for NATCEPs 
and CEPs for nurse aides who are 
employed in SNFs certified by Medicare 
and NFs certified by Medicaid. After 
October 1,1990, these costs will be 
apportioned between Medicare and 
Medicaid.

Comment: Several commenters 
addressed the issue of payment for the 
training and competency evaluation of 
aides employed by temporary agencies. 
Some of these commenters believe that 
no money should be available for the 
training and competency of these 
individuals, but others believe that not 
paying for these individuals would be 
discriminatory.

Response: We cannot permit FFP to 
be used to match payments for the 
training and competency evaluation of 
nurse aides who work for temporary 
agencies because we do not believe we 
have the authority to match 
expenditures for training and 
competency evaluation of individuals 
who do not have an employment 
relationship with a facility.

Comment: Some commenters 
requested that certain salary and 
employer/employee relations issues 
such as salary rate, payment for in- 
service training, and workers 
compensation be addressed in the 
regulations.

Response: We do not consider salary 
and employer/employee relations issues 
as being within our realm of authority 
and have therefore not addressed them 
in our regulations.

Comment: Several commenters 
believed that neither nurse aides nor 
facilities should have to pay for 
NATCEPs or that facilities should be 
reimbursed for programs. A few 
commenters asked whether facility 
reimbursement for programs that 
included various content, e.g., CPR, 
could be sought.

Response: Sections 1819(f) (2) (A) and 
1919(f) (2) (A) prohibit States from 
approving NATCEPs and CEPs that 
charge fees to nurse aides who are 
employed by, or who have an offer of 
employment from, a facility. Facilities 
may be reimbursed by the State for the 
costs associated with all State-approved 
NATCEPs and CEPs.

Comment- One commenter wanted to 
know who must pay for the training and

competency evaluatioirof individuals 
who do not work in facilities or who are 
unemployed. Another commenter asked 
if individuals who are not employed as 
nurse aides may pay for their own 
training. One commenter believed that 
FFP should only be available for the 
training and competency evaluation of 
nurse aides who are actually employed 
in a facility.

Response: Any number of persons or 
entities, including individuals not 
employed as nurse aides in a facility, 
could pay for such training. However, 
FFP is only available for costs 
associated with NATCEPs and CEPs for 
nurse aides who are employed by, or 
who have an offer of employment from, 
a facility, or who obtain employment 
with (or an offer of employment from) a 
facility not later than 12 months after 
completing a NATCEP or CEP.

Summary of Changes to Section 483.158

After consideration of the public 
comments and changes contained in 
OBRA ’90, we have revised § 483.158(b) 
of our regulation to permit FFP for 
NATCEPs and CEPs for nurse aides who 
obtain employment with, or an offer of 
employment from a facility not later 
than 12 months after completing a 
NATCEP or CEP.
IV. Summary of Effective Dates

These regulations are effective on 
April 1,1992. However, requirements at 
sections 1819(b) (5), 1819(e) (1), 1819(e)
(2), 1819(f) (2), 1919(b) (5), 1919(e) (1), 
1919(e) (2), and 1919(f) (2) of the Act 
have specific statutory effective dates 
and are effective on those dates 
regardless of the effective date of these 
regulations. These statutory provisions 
are summarized below.

• January 1,1989—Sections 1819(e) (1) 
and (2) and 1919(e) (1) and (2) of the Act 
require that States must have specified 
those NATCEPs and CEPs that they 
have approved as meeting the 
requirements in sections 1819(f) (2) and 
1919(f) (2) of the Act, and must have 
established a nurse aide registry, which 
may not charge nurse aides for the 
registry.

• January 1,1990—Sections 1819(e)(1) 
and 1919(e)(1) of the Act require that 
States must have provided for review 
and approval of NATCEPs and CEPs.

• October 1,1990—Sections 1819(b)(5) 
and 1919(b)(5) of the Act make certain 
requirements on facilities, including—
—A  facility must not use any individual

as a nurse aide in the facility on a full
time basis for more than four months
unless the individual has completed a
State-approved NATCEP or CEP, and
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is competent to provide nursing or 
nursing-related services;

—A facility must have provided, for 
individuals used as nurse aides by the 
facility as of January 1,1990, for a CEP 
and such preparation as may be 
necessary for them to have completed 
die CEP by October 1,1990;

—A facility must not permit an 
individual to serve as a nurse aide or 
provide services of a type for which 
the individual has not demonstrated 
competence except when the 
individual is in a NATCEP approved 
by the State and the facility has 
inquired of any State registry , that the 
facility believes will include 
information on the individual;

—A facility must require an individual 
to complete a new NATCEP or a new 
CEP when an individual has not 
performed nursing or nursing-related 
services for monetary compensation 
for a continuous period of 24 
consecutive months since the most 
recent completion of a NATCEP;

—A facility must provide regular 
performance review and regular in- 
service education to ensure that 
individuals used as nurse aides are 
competent to perform services as 
nurse aides.
• January 1,1991—Sections 

1819(b)(5)(A)(ii) and 1919(b)(5)(A)(ii) of 
the Act require that a facility must not 
use an individual on a temporary, per 
diem, leased, or any basis other than 
permanent employee as a nurse aide 
unless the individual has completed a 
NATCEP or CEP and is competent to 
provide nursing and nursing-related 
services.

V. Regulatory Impact Statement
Executive Order 12291 (E .0 .12291} 

requires us to prepare and publish a 
final regulatory impact analysis for any 
final regulation that meets one of the 
E .0 .12291 criteria for a “major rule”; 
that is, that will be likely to result in—

• An annual effect on the economy of 
$100 million or more;

• A major increase in costs or prices 
for consumers; individual industries; 
Federal, State, or local government 
agencies; or geographic regions; or

• Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

In addition, we generally prepare a 
final regulatory flexibility analysis that 
is consistent with the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 
through 612), unless the Secretary 
certifies that a final regulation will not

have a significant economic impact on a 
substantial number of small entities. For 
purposes of the RFA, we consider all 
Medicaid and Medicare certified SNFs 
and NFs as small entities. Individuals 
and States are not included in the 
definition of a small entity.

In addition, section 1102(b) of the Act 
requires the Secretary to prepare a 
regulatory impact analysis for any final 
rule that will have a significant impact 
on the operations of a substantial 
number of small rural hospitals. Such an 
analysis must conform to the provisions 
of section 603 of the RFA. For purposes 
of section 1102(b) of the Act, we define a  
small rural hospital as a hospital that is 
located outside a Metropolitan 
Statistical Area and has fewer than 50 
beds.

These changes primarily conform the 
regulations to the legislative provisions 
of section 4201(a) (for Medicare) and 
4211(a) (for Medicaid) of the Omnibus 
Budget Reconciliation Act of 1S87 
(OBRA *87), section 6901(b) of the 
Omnibus Budget Reconciliation Act of 
1989 (OBRA ’89), and sections 4008 and 
4801 of the Omnibus Budget 
Reconciliation Act of 1990 (OBRA ’90).

The provisions of this final rule set 
forth the State requirements to ensure 
that nurse aides have the education, 
practical knowledge, and skills needed 
to care for residents of facilities 
participating in the Medicare and 
Medicaid programs. These provisions 
also set forth State requirements for 
establishing and maintaining a nurse 
aide registry.

The majority of the comments that we 
received concerning the impact 
statement published in the proposed rule 
(March 23,1990 at 55 F R 10946) 
suggested that these provisions will 
result in costs which exceed $100 
million, and thus commenters believed 
this to be a major rule. Many of the 
major cost items cited by commenters 
have been addressed in the comment 
response section and by changes in the 
provisions of this final rule. Although we 
expect costs to be incurred, they will 
accrue as a direct result of implementing 
the statutory provisions named above.
To help offset the increased costs, 
Congress provided for temporary 
enhanced Federal funding for States 
taking action by October 1,1990 to 
implement these provisions.

As set forth by the statutes, the 
effective dates of these provisions have 
already passed or soon will be effective. 
We believe that entities already exist in 
most States that provide some degree of 
training and competency evaluation of 
nurse aides. This should enable States 
to meet and continue to comply with 
these provisions.

We believe that benefits to 
individuals far outweigh the costs of 
implementing these provisions. For 
example, we expect improvement in the 
quality of life and care for individuals as 
a direct result of the education 
curriculum for nurse aides as presented 
in this final rule. We also expect to 
minimize the incidents of neglect, abuse, 
and misappropriation of property of 
individuals in facilities through 
monitoring of the State nurse aide 
registry.

For the reasons stated above, together 
with responses provided elsewhere in 
the preamble to this final rule, we have 
determined that the threshold criteria of 
E .0 .12291 would not be met, and a 
regulatory impact analysis is not 
required. Further, we have determined, 
and the Secretary certifies, that these 
final regulations do not have a 
significant economic impact on a 
substantial number of small entities and 
do not have a significant impact on the 
operations of a substantial number of 
small rural hospitals.

VI. Information Collection Requirements

Ordinarily, we would be required to 
estimate the public reporting burden for 
information collection requirements for 
these regulations in accordance with 
chapter 35 of title 44. United States 
Code. However, sections 4202(b) and 
4214(d) of OBRA *87 provide for a 
waiver of Paperwork Reduction Act 
requirements for these regulations,
list of Subjects

42 CFR Part 431

Grant programs-health, Health 
facilities, Medicaid, Privacy, Reporting 
and recordkeeping requirements.

42 CFR Part 433
Administrative practice and 

procedure, Claims, Grant programs- 
health, Medicaid, Reporting and 
recordkeeping requirements.
42 CFR Part 483

Grant programs-health. Health 
facilities. Health professions. Health 
records, Medicaid, Nursing homes. 
Nutrition, Reporting and recordkeeping 
requirements, Safety.

Chapter IV of title 42 is amended as 
set forth below:

PART 431—-STATE ORGANIZATION 
AND GENERAL ADMINISTRATION

A. Part 431 is amended as follows:
1. The authority citation for part 431 

continues to read as follows:
Authority: Sec. 1102 of the Social becuruy 

Act (42 U.S.C. 1302).
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2. A new § 431.120 is added to subpart 
C to read as follows:

§ 431.120 State requirements with respect 
to nursing facilities.

(a) State plan requirements. A State 
plan must—

(1) Provide that the requirements of 
subpart D of part 483 of this chapter are 
met; and

(2) Specify the procedures and rules 
that the State follows in carrying out the 
specified requirements, including review 
and approval of State-operated 
programs.

(b) Basis and scope o f requirements. 
The requirements set forth in part 483 of 
this chapter pertain to the following 
aspects of nursing facility services and 
are required by the indicated sections of 
the Act.

(1) Nurse aide training and 
competency programs, and evaluation of 
nurse aide competency (1919(e)(1) of the 
Act).

(2) Nurse aide registry (1919(e)(2) of 
the Act).

PART 433—STATE FISCAL 
ADMINISTRATION

B. Part 433 is amended as follows:
1. The authority citation for part 433 is 

revised to read as follows:
Authority: Secs. 1102,1137,1902(a)(4), 

1902(a)(25), 1902(a)(45), 1903(a)(3), 1903(d)(2), 
1903(d)(5), 1903(o), 1903(p), 1903(r), 1912 and 
1919(e) o f the Social Security Act; 42 U.S.C. 
1302,1320b-7,1396a(a)(4), 1396a(a)(25), 
1396a(a)(45), 1396b(a)(3), 1396b(d)(2), 
1396b(d)(5), 1396b(o), 1396b(p), 1396b(r) and 
1396k, unless otherwise noted.

2. Section 433.15 is amended by 
adding a new paragraph (b)(8) to read as 
follows:

§ 433.15 Rates of FFP for administration.
*  *  *  *  *

(b) * V*
(8) Nurse aide training and 

competency evaluation programs and 
competency evaluation programs 
described in 1919(e)(1) of the Act: for 
calendar quarters beginning on or after 
July 1,1988 and before July 1,1990: The 
lesser of 90% or the Federal medical 
assistance percentage plus 25 
percentage points; for calendar quarters 
beginning on or after October 1,1990: 
50%. (Section 1903(a)(2)(B) of the Act.)

PART 483—REQUIREMENTS FOR 
STATES AND LONG TERM CARE 
FACILITIES

C. Part 483 is amended as follows:
1. The heading of part 483 is revised to 

read as set forth above.
la. The authority citation for part 483 

is revised to read as follows:

Authority: Secs. 1102,1819(a)-(f), 1905(c) 
and (d), and 1919(a)-(f) of the Social Security 
Act (42 U.S.C. 1302,1395i(3)(a)-(f), 1396d (c) 
and (d), and 1396r(a)-(f)).

2. The table of contents for part 483 is 
amended by redesignating existing 
subpart D (consisting of § § 483.400- 
483.480), Conditions of Participation for 
Intermediate Care Facilities for the 
Mentally Retarded, as subpart I, and 
adding a new subpart D containing
§ § 483.150 through 483.158 to read as 
follows:
★  f t  *  it  it

Subpart D—Requirements That Must Be 
Met by States and State Agencies: Nurse 
Aide Training and Competency Evaluation

Sec.
483.150 Deemed meeting of requirements, 

waiver of requirements.
483.151 State review and approval of nurse 

aide training and competency evaluation 
programs and competency evaluation 
programs.

483.152 Requirements for approval of a 
nurse aide training and competency 
evaluation program.

483.154 Nurse aide competency evaluation. 
483.156 Registry of nurse aides.
483.158 FFP for nurse aide training and 

competency evaluation.

Subpart B—Requirements for Long 
Term Care Facilities

3. In subpart B, the heading of § 483.75 
is revised, the introductory text is 
republished and paragraph (e) is revised 
to read as follows:

§ 483.75 Administration.
A facility must be administered in a 

manner that enables it to use its 
resources effectively and efficiently to 
attain or maintain the highest 
practicable physical, mental, 
psychosocial well-being of each 
resident.
*  ■ * *  *  *

(e) Required training of nursing 
aides—(1) Definitions.

Licensed health professional means a 
physician; physician assistant; nurse 
practitioner; physical, speech, or 
occupational therapist; physical or 
occupational therapy assistant; 
registered professional nurse; licensed 
practical nurse; or licensed or certified 
social worker.

Nurse aide means any individual 
providing nursing or nursing-related 
services to residents in a facility who is 
not a licensed health professional, a 
registered dietitian, or someone who 
volunteers to provide such services 
without pay.

(2) General rule. A facility must not 
use any individual working in the 
facility as a nurse aide for more than 4 
months, on a full-time basis, unless:

(i) That individual is competent to 
provide nursing and nursing related 
services; and

(ii) (A) That individual has completed 
a training and competency evaluation 
program, or a competency evaluation 
program approved by the State as 
meeting the requirements of § § 483.151- 
483.154 of this part; or

(B) That individual has been deemed 
or determined competent as provided in 
§ 483.150 (a) and (b).

(3) Non-permanent employees. A 
facility must not use on a temporary, per 
diem, leased, or any basis other than a 
permanent employee any individual 
who does not meet the requirements in 
paragraphs (e)(2) (i) and (ii) of this 
section.

(4) Competency. A facility must not 
use any individual who has worked less 
than 4 months as a nurse aide in that 
facility unless the individual—

(i) Is a full-time employee in a State- 
approved training and competency 
evaluation program;

(ii) Has demonstrated competence 
through satisfactory participation in a 
State-approved nurse aide training and 
competency evaluation program or 
competency evaluation program; or

(iii) Has been deemed or determined 
competent as provided in § 483.150 (a) 
and (b).

(5) Registry verification. Before 
allowing an individual to serve as a 
nurse aide, a facility must receive 
registry verification that the individual 
has met competency evaluation 
requirements unless—

(i) The individual is a full-time 
employee in a training and competency 
evaluation program approved by the 
State; or

(ii) The individual can prove that he 
or she has recently successfully 
completed a training and competency 
evaluation program or competency 
evaluation program approved by the 
State and has not yet been included in 
the registry. Facilities must follow up to 
ensure that such an individual actually 
becomes registered.

(6) Multi-State registry verification. 
Before allowing an individual to serve 
as a nurse aide, a facility must seek 
information from every State registry 
established under sections 1819(e)(2)(A) 
or 1919(e)(2)(A) of the Act the facility 
believes will include information on the 
individual.

(7) Required retraining. Jf, since an 
individual’s most recent completion of a 
training and competency evaluation 
program, there has been a continuous 
period of 24 consecutive months during 
none of which the individual provided 
nursing or nursing-related services for
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monetary compensation, the individual 
must complete a new training and 
competency evaluation program or a 
new competency evaluation program.

(8) Regular in-service education. The 
facility must complete a performance 
review of every nurse aide at least once 
every 12 months, and must provide 
regular in-service education based on 
the outcome of these reviews. The in- 
service training must—

(i) Be sufficient to ensure the 
continuing competence of nurse aides, 
but must be no less than 12 hours per 
year;

(ii) Address areas of weakness as 
determined in nurse aides’ performance 
reviews and may address the special 
needs of residents as determined by the 
facility staff; and

(iii) For nurse aides providing services 
to individuals with cognitive 
impairments, also address the care of 
the cognitively impaired.

4. Subpart D of part 483 is 
redesignated as subpart I and a new 
subpart D (§§ 483.150 through 483.156) is 
added to read as follows:

Subpart D— Requirements That Must 
Be Met by States and State Agencies; 
Nurse Aide Training and Competency 
Evaluation

§ 483.150 Deemed meeting of 
requirements, waiver of requirements.

(a) A nurse aids is deemed to satisfy 
the requirement of completing a training 
and competency evaluation approved by 
the State if he or she successfully 
completed a training and competency 
evaluation program before July 1,1989
if-—

(1) The aide would have satisfied this 
requirement if—

(1) At least 60 hours were substituted 
for 75 hours in sections 1819(f)(2) and 
1919(f)(2) of the Act, and

(ii) The individual has made up at 
least the difference in the number of 
hours in the program he or she 
completed and 75 hours in supervised 
practical nurse aide training or in 
regular in-service nurse aide education; 
or

(2) The individual was found to be 
competent (whether or not by the State) 
after the completion of nurse aide 
training of at least 100 hours duration.

(b) A State may—
(1) Waive the requirement for an 

individual to complete a competency 
evaluation program approved by the 
State for any individual who can 
demonstrate to the satisfaction of the 
State that he or she has served as a 
nurse aide at one or more facilities of 
the same employer in the state for at

least 24 consecutive months before 
December 19,1989; or

(2) Deem an individual to have 
completed a nurse aide training and 
competency evaluation program 
approved by the State if the individual 
completed, before July 1,1989, such a 
program that the State determines 
would have met the requirements for 
approval at the time it was offered.

§ 483.151 State review and approval of 
nurse aide training and competency 
evaluation programs and competency 
evaluation programs.

(a) State review  and administration.
(1) The State—

(1) Must specify any nurse aide 
training and competency evaluation 
programs that the State approves as 
meeting the requirements of § 483.152 
and/or competency evaluations 
programs that the State approves as 
meeting the requirements of § 483.154; 
and

(ii) May choose to offer a nurse aide 
training and competency evaluation 
program that meets the requirements of 
§ 483.152 and/or a competency 
evaluation program that meets the 
requirements of § 483.154.

(2) If the State does not choose to 
offer a nurse aide training and 
competency evaluation program or 
competency evaluation program, the 
State must review and approve or 
disapprove nurse aide training and 
competency evaluation programs and 
nurse aide competency evaluation 
programs upon request.

(3) The State survey agency must in 
the course of all surveys, determine 
whether the nurse aide training and 
competency evaluation requirements of 
§ 483.75(e) are met.

(b) Requirements fo r approval o f 
programs. (1) Before the State approves 
a nurse aide training and competency 
evaluation program or competency 
evaluation program, the State must—

(1) Determine whether the nurse aide 
training and competency evaluation 
program meets the course requirements 
of §§483.152:

(ii) Determine whether the nurse aide 
competency evaluation program meets 
the requirements of § 483.154; and

(iii) In all reviews other than the 
initial review, visit the entity providing 
the program.

(2) The State may not approve a nurse 
aide training and competency 
evaluation program or competency 
evaluation program offered by or in a 
facility which, in the previous two 
years—

(i) In the case of a skilled nursing 
facility, has operated under a waiver

under section 1819(b)(4)(C)(ii)(II) of the 
Act;

(ii) In the case of a nursing facility, 
has operated under a waiver under 
section 1919(b) (4)(C) (ii) of the Act that 
was granted on the basis of a 
demonstration that the facility is unable 
to provide nursing care required under 
section 1919(b)(4)(C)(i) of the Act for a 
period in excess of 48 hours per week;

(iii) Has been subject to an extended 
(or partial extended) survey under 
sections 1819(g)(2)(B)(i) or 
1919(g)(2)(B)(i) of the Act;

(iv) Has been assessed a civil money 
penalty described in section 
1819(h)(2) (B)(ii) of 1919(h)(2) (A)(ii) of the 
Act of not less than $5,000; or

(v) lias been subject to a remedy 
described in sections 1819(h)(2)(B) (i) or
(iii), 1819(h)(4), 1919(h)(l)(B)(i), or 
1919(h)(2)(A) (i), (iii) or (iv) of the Act.

(3) A State may not, until two years 
since the assessment of the penalty (or 
penalties) has elapsed, approve a nurse 
aide training and competency 
evaluation program or competency 
evaluation program offered by or in a 
facility that, within the two-year period 
beginning October 1,1988—

(i) Had its participation terminated 
under title XVIII of the Act or under the 
State plan under title XIX of the Act;

(ii) Was subject to a denial of 
payment under title XVIII or title XIX;

(iii) Was assessed a civil money 
penalty of not less than $5,000 for 
deficiencies in nursing facility 
standards;

(iv) Operated under temporary 
management appointed to oversee the 
operation of the facility and to ensure 
the health and safety of its residents; or

(v) Pursuant to State action, was 
closed or had its residents transferred.

(c) Time frame for acting on a request 
for approval. The State must, within 90 
days of the date of a request under 
paragraph (a)(3) of this section or 
receipt of additional information from 
the requester—

(1) Advise the requester whether or 
not the program has been approved; or

(2) Request additional information 
form the requesting entity.

(d) Duration of approval. The State 
may not grant approval of a nurse aide 
training and competency evaluation 
program for a period longer than 2 years. 
A program must notify the State and the 
State must review that program when 
there are substantive changes made to 
that program within the 2-year period.

(e) Withdrawal of approval. (1) The 
State must withdraw approval of a 
nurse aide training and competency 
evaluation program or nurse aide 
competency evaluation program offered
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by or in a facility described in 
paragraph (b)(2) of this section.

(2) The State may withdraw approval 
of a nurse aide training and competency 
evaluation program or nurse aide 
competency evaluation program if the 
State determines that any of the 
applicable requirements of § § 483.152 or 
483.154 are not met by the program.

(3) The State must withdraw approval 
of a nurse aide training and competency 
evaluation program or a nurse aide 
competency evaluation program if the 
entity providing the program refuses to 
permit unannounced visits by the State.

(4) If a State withdraws approval of a 
nurse aide training and competency 
evaluation program or competency 
evaluation program—

(i) The State must notify the program 
in writing, indicating the reason(s) for 
withdrawal of approval of the program.

(ii) Students who have started a 
training and competency evaluation 
program from which approval has been 
withdrawn must be allowed to complete 
the course.

§ 483.152 Requirements for approval of a 
nurse aide training and competency 
evaluation program.

(a) For a nurse aide training and 
competency evaluation program to be 
approved by the State, it must, at a 
minimum—

(1) Consist of no less than 75 clock 
hours of training;

(2) Include at least the subjects 
specified in paragraph (b) of this 
section;

(3) Include at least 16 hours of 
supervised practical training.
Supervised practical training means 
training in a laboratory or other setting 
in which the trainee demonstrates 
knowledge while performing tasks on an 
individual under the direct supervision 
of a registered nurse or a licensed 
practical nurse;

(4) Ensure that—
(i) Students do not perform any 

services for which they have not trained 
and been found proficient by the 
instructor, and

(ii) Students who are providing 
services to residents are under the 
general supervision of a licensed nurse 
or a registered nurse;

(5) Meet the following requirements 
for instructors who train nurse aides;

(i) The training of nurse aides must be 
performed by or under the general 
supervision of a registered nurse who 
possesses a minimum of 2 years of 
nursing experience, at least 1 year of 
which must be in the provision of long 
term care facility services;

(ii) Instructors must have completed a 
course in teaching adults or have

experience in teaching adults or 
supervising nurse aides;

(iii) In a facility-based program, the 
training of nurse aides may be 
performed under the general supervision 
of the director of nursing for the facility 
who is prohibited from performing the 
actual training; and

(iv) Other personnel from the health 
professions may supplement the 
instructor, including, but not limited to, 
registered nurses, licensed practical/ 
vocational nurses, pharmacists, 
dietitians, social workers, sanitarians, 
fire safety experts, nursing home 
administrators, gerontologists, 
psychologists, physical and 
occupational therapists, activities 
specialists, speech/language/hearing 
therapists, and resident rights experts. 
Supplemental personnel must have at 
least 1 year of experience in their fields;

(6) Contain competency evaluation 
procedures specified in § 483.154.

(b) The curriculum of the nurse aide 
training program must include—

(1) At least a total of 16 hours of 
training in the following areas prior to 
any direct contact with a resident:

(1) Communication and interpersonal 
skills;

(ii) Infection control;
(iii) Safety/emergency procedures, 

including the Heimlich maneuver;
(iv) Promoting residents’ 

independence; and
(v) Respecting residents’ rights.
(2) Basic nursing skills;
(i) Taking and recording vital signs;
(ii) Measuring and recording height 

and weight;
(iii) Caring for the residents’ 

environment;
(iv) Recognizing abnormal changes in 

body functioning and the importance of 
reporting such changes to a supervisor; 
and

(v) Caring for residents when death is 
imminent.

(3) Personal care skills, including, but 
not limited to—

(i) Bathing;
(ii) Grooming, including mouth care;
(iii) Dressing;
(iv) Toileting;
(v) Assisting with eating and 

hydration;
(vi) Proper feeding techniques;
(vii) Skin care; and
(viii) Transfers, positioning, and 

turning.
(4) Mental health and social service 

needs:
(i) Modifying aide’s behavior in 

response to residents’ behavior;
(ii) Awareness of developmental tasks 

associated with the aging process;
(iii) How to respond to resident 

behavior;

(iv) Allowing the resident to make 
personal choices, providing and 
reinforcing other behavior consistent 
with the resident’s dignity; and

(v) Using the resident's family as a 
source of emotional support.

(5) Care of cognitively impaired 
residents:

(i) Techniques for addressing the 
unique needs and behaviors of 
individual with dementia (Alzheimer’s 
and others);

(ii) Communicating with cognitively 
impaired residents;

(iii) Understanding the behavior of 
cognitively impaired residents;

(iv) Appropriate responses to the 
behavior of cognitively impaired 
residents; and

(v) Methods of reducing the effects of 
cognitive impairments.

(6) Basic restorative services:
(i) Training the resident in self care 

according to the resident’s abilities;
(ii) Use of assistive devices in 

transferring, ambulation, eating, and 
dressing;

(iii) Maintenance of range of motion;
(iv) Proper turning and positioning in 

bed and chair;
(v) Bowel and bladder training; and
(vi) Care and use of prosthetic and 

orthotic devices.
(7) Residents’ Rights.
(1) Providing privacy and maintenance 

of confidentiality;
(ii) Promoting the residents' right to 

make personal choices to accommodate 
their needs;

(iii) Giving assistance in resolving 
grievances and disputes;

(iv) Providing needed assistance in 
getting to and participating in resident 
and family groups and other activities;

(v) Maintaining care and security of 
residents’ personal possessions;

(vi) Promoting the resident’s right to 
be free from abuse, mistreatment, and 
neglect and the need to report any 
instances of such treatment to 
appropriate facility staff;

(vii) Avoiding the need for restraints 
in accordance with current professional 
standards.

(c) Prohibition of charges. (1) No nurse 
aide who is employed by, or who has 
received an offer of employment from, a 
facility on the date on which the aide 
begins a nurse aide training and 
competency evaluation program may be 
charged for any portion of the program 
(including any fees for textbooks or 
other required course materials).

(2) If an individual who is not 
employed, or does not have an offer to 
be employed, as a nurse aide becomes 
employed by, or receives an offer of 
employment from, a facility not later
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than 12 months after completing a nurse 
aide training and competency 
evaluation program, the State must 
provide for the reimbursement of costs 
incurred in completing the program on a 
pro rata basis during the period in which 
the individual is employed as a nurse 
aide.

§ 483.154 Nurse aide competency 
evaluation.

(a) Notification to Individual. The 
State must advise in advance any 
individual who takes the competency 
evaluation that a record of the 
successful completion of the evaluation 
will be included in the State’s nurse aid 
registry.

(b) Content of the competency 
evaluation program— (1) Written or oral 
examinations. The competency 
evaluation must—

(1) Allow an aide to choose between a 
written and an oral examination;

(ii) Address each course requirement 
specified in § 483.152(b);

(iii) Be developed from a pool of test 
questions, only a portion of which is 
used in any one examination;

(iv) Use a system that prevents 
disclosure of both the pool of questions 
and the individual competency 
evaluations; and

(v) If oral, must be read from a 
prepared text in a neutral manner.

(2) Demonstration of skills. The skills 
demonstration must consist of a 
demonstration of randomly selected 
items drawn from a pool consisting of 
the tasks generally performed by nurse 
aides. This pool of skills must include all 
of the personal care skills listed in
§ 483.152(b)(3).

(c) Administration of the competency 
evaluation. (1) The competency 
examination must be administered and 
evaluated only by—

(1) The State directly; or
(ii) A State approved entity which is 

neither a skilled nursing facility that 
participates in Medicare nor a nursing 
facility that participates in Medicaid.

(2) No nurse aide who is employed by, 
or who has received an offer of 
employment from, a facility on the date 
on which the aide begins a nurse aide 
competency evaluation program may be 
charged for any portion of the program.

(3) If an individual who is not 
employed, or does not have an offer to 
be employed, as a nurse aide becomes 
employed by or receives an offer of 
employment from, a facility not later 
than 12 months after completing a nurse 
aide competency evaluation program, 
the State must provide for the 
reimbursement of costs incurred in 
completing the program on a pro rata

basis during the period in which the 
individual is employed as a nurse aide.

(4) The skills demonstration part of 
the evaluation must be—

(1) Performed in a facility or 
laboratory setting comparable to the 
setting in which the individual will 
function as a nurse aide; and

(ii) Administered and evaluated by a 
registered nurse with at least one year’s 
experience in providing care for the 
elderly or the chronically ill of any age.

(d) Facility proctoring of the 
competency evaluation. (1) The 
competency evaluation may, at the 
nurse aide’s option, be conducted at the 
facility in which the nurse aide is or will 
be employed unless the facility is 
described in § 483.151(b)(2).

(2) The State may permit the 
competency evaluation to be proctored 
by facility personnel if the State finds 
that the procedure adopted by the 
facility assures that the competency 
evaluation program—

(1) Is secure from tampering;
(ii) Is standardized and scored by a 

testing, educational, or other 
organization approved by the State; and

(iii) Requires no scoring by facility 
personnel.

(3) The State must retract the right to 
proctor nurse aide competency 
evaluations from facilities in which the 
State finds any evidence of impropriety, 
including evidence of tampering by 
facility staff.

(e) Successful completion o f the 
competency evaluation program. (1) The 
State must establish a standard for 
satisfactory completion of the 
competency evaluation. To complete the 
competency evaluation successfully an 
individual must pass both the written or 
Oral examination and the skills 
demonstration.

(2) A record of successful completion 
of the competency evaluation must be 
included in the nurse aide registry 
provided in § 483.156 within 30 days of 
the date if the individual is found to be 
competent.

(f) Unsuccessful completion o f the 
competency evaluation program. (1) If 
the individual does not complete the 
evaluation satisfactorily, the individual 
must be advised—

(1) Of the areas which he or she; did 
not pass; and

(ii) That he or she has at least three 
opportunities to take the evaluation. .

(2) The State may impose a maximum 
upon the number of times an individual 
upon the number of times an individual 
may attempt to complete the 
competency evaluation successfully, but 
the maximum may be no less than three.

b mmm.

§ 483.154 Registry of nurse aides.
(a) Establishment o f registry. The 

State must establish and maintain a 
registry of nurse aides that meets the 
requirement of this section. The 
registry—

(1) Must include as a minimum the 
information contained in paragraph (c) 
of this section:

(2) Must be sufficiently accessible to 
meet the needs of the public and health 
care providers promptly;

(3) May include home health aides 
who have successfully completed a 
home health aide competency 
evaluation program approved by the 
State if home health aides are 
differentiated from nurse aides; and

(4) Must provide that any response to 
an inquiry that includes a finding of 
abuse, neglect, or misappropriation of 
property also include any statement 
disputing the finding made by the nurse 
aide, as provided under paragraph
(c)(l)(ix) of this section.

(b) Registry operation. (1) The State 
may contract the daily operation and 
maintenance of the registry to a non- 
State entity. However, the State must 
maintain accountability for overall 
operation of the registry and compliance 
with these regulations.

(2) Only the State survey and 
certification agency may place on the 
registry findings of abuse, neglect, or 
misappropriation of property.

(3) The State must determine which 
individuals who (i) have successfully 
completed a nurse aide training and 
competency evaluation program or 
nurse aide competency evaluation 
program; (ii) have been deemed as 
meeting these requirements; or (iii) have 
had these requirements waived by the 
State do not qualify to remain on the 
registry because they have performed no 
nursing or nursing-related services for a 
period of 24 consecutive months.

(4) The State may not impose any 
charges related to registration on 
individuals listed in the registry.

(5) The State must provide 
information on the registry promptly.

(c) Registry Content. (1) (The registry 
must contain at least the following 
information on each individual who has 
successfully completed a nurse aide 
training and competency evaluation 
program which meets the requirements 
of § 483.152 or a competency evaluation 
which meets the requirements of
§ 483.154 and has been found by the 
State to be competent to function as a 
nurse aide or who may function as a 
nurse aide because of meeting criteria in 
§ 483.150:

(i) The individual’s full name.
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(ii) Information necessary to identify 
each individual;

(iii) The date the individual became 
eligible for placement in the registry 
through successfully completing a nurse 
aide training and competency 
evaluation program or competency 
evaluation program or by meeting the 
requirements of § 483.150; and

(iv) The following information on any 
finding by the State survey agency of 
abuse, neglect, or misappropriation of 
property by the individual:

(A) Documentation of the State's 
investigation, including the nature of the 
allegation and the evidence that led the 
State to conclude that the allegation was 
valid;

(B) The date of the hearing, if the 
individual chose to have one, and its 
outcome; and

(C) A statement by the individual 
disputing the allegation, if he or she 
chooses to make one; and

(D) This information must be included 
in the registry within 10 working days of 
the finding and must remain in the 
registry permanently, unless the finding 
was made in error, the individual was 
found not guilty in a court of law, or the 
State is notified of the individual’s 
death.

(2) The registry must remove entries 
for individuals who have performed no 
nursing or nursing-related services for a 
period of 24 consecutive months, unless 
the individual's registry entry includes 
documented findings of abuse, neglect, 
or misappropriation of property.

(d) Disclosure o f information. The 
State must—

(1) Disclose all of the information in 
§ 483.156(c)(1) (iii) and (iv) to all 
requesters and may disclose additional 
information it deems necessary; and

(2) Promptly provide individuals with 
all information contained in the registry 
on them when adverse findings are 
placed on the registry and upon request. 
Individuals on the registry must have 
sufficient opportunity to correct any 
misstatements or inaccuracies contained 
in the registry.

§ 483.158 FFP for nurse aide training and 
competency evaluation.

(a) State expenditures for nurse aide 
training and competency evaluation 
programs and competency evaluation 
programs are administrative costs. They 
are matched as indicated in
§ 433.15(b)(8) of this chapter.

(b) FFP is available for State 
expenditures associated with nurse aide

training and competency evaluation 
programs and competency evaluation 
programs only for—

(1) Nurse aides employed by a facility;
(2) Nurse aides who have an offer of 

employment from a facility;
(3) Nurse aides who become employed 

by a facility not later than 12 months 
after completing a nurse aide training 
and competency evaluation program or 
competency evaluation program; or

(4) Nurse aides who receive an offer 
of employment from a facility not later 
than 12 months after completing a nurse 
aide, training and competency 
evaluation program or competency 
evaluation program.
(Catalog of Federal Domestic Assistance 
Program No. 93.714, Medical Assistance 
Program; No. 93.774, Medicare—  
Supplementary Medical Insurance Program) 

Dated: January 7,1991.
Gail R. Wilensky,
Administrator, Health Care Financing 
Administration.

Approved: March 26,1991.
Louis W. Sullivan,
Secretary.
[FR Doc. 91-22275 Filed 9-25-9": 6:45 am]
BILUNG CODE 4120-01-M
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Office of Surface Mining Reclamation 
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30 CFR Parts 724 and 846

RIN 1029-AB31

Surface Coal Mining and Reclamation 
Operations; Initial Regulatory Program 
and Permanent Regulatory Program; 
Individual Civil Penalties

a g en c y : Office of Surface Mining 
Reclamation and Enforcement, Interior.
a c t io n : Proposed rule.

s u m m a r y : The Office of Surface Mining 
Reclamation and Enforcement (OSM) of 
the U.S. Department of the Interior (DOI) 
proposed to amend its Initial and 
Permanent Regulatory Program 
regulations governing the assessment of 
individual civil penalties in accordance 
with section 518(f) of the Surface Mining 
Control and Reclamation Act of 1977 
(the Act). The proposed rule would 
provide that an individual civil penalty 
will be assessed against each officer, 
director, or agent of a permittee who has 
been served with a copy of the cessation 
order issued to the permittee and who 
has willfully and knowingly failed or 
refused to take all reasonable steps 
within his or her legal authority to bring 
about abatement of the violation.
d a te s : Written comments: OSM will 
accept written comments on the 
proposed rule until 5 p.m. Eastern time 
on November 25,1991.

Public hearings: Upon request, OSM 
will hold public hearings on the 
proposed rule in Washington, DC, at 9:30 
a.m. Eastern time on November 15,1991. 
Upon request, OSM will also hold public 
hearings in the States of California, 
Georgia, Idaho, Massachusetts,
Michigan, North Carolina, Oregon,
Rhode Island, South Dakota, Tennessee, 
and Washington at times and dates to 
be announced prior to any requested 
hearings. OSM will accept requests for 
public hearings until 5 p.m. Eastern time 
on October 28,1991. Individuals wishing 
to attend, but not testify, at any hearing 
should contact the person identified 
under “fo r  fu r th er  in fo r m a tio n  
c o n ta c t” beforehand to verify that the 
hearing will be held.
ADDRESSES: Written comments: Hand 
deliver to the Office of Surface Mining 
Reclamation and Enforcement, 
Administrative Record, room 5131,1100 
L Street NW., Washington, DC; or mail 
to the Office of Surface Mining 
Reclamation and Enforcement, 
Administrative Record, room 5131-L,
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1951 Constitution Avenue NW., 
Washington, DC 20240.

Public hearings: Department of the 
Interior Auditorium, 1849 C Street, NW., 
Washington, DC. The addresses for any 
hearings scheduled in the States of 
California, Georgia, Idaho, 
Massachusetts, Michigan, North 
Carolina, Oregon, Rhode Island, South 
Dakota, Tennessee, and Washington 
will be announced prior to the hearings.

Request for public hearings: Submit 
request orally or in writing to the person 
and address specified under “FOR 
FURTHER INFORMATION CONTACT.”
FOR FURTHER INFORMATION CONTACT: 
George M. Stone, Jr., Office of Surface 
Mining Reclamation and Enforcement, 
U.S. Department of the Interior, 1951 
Constitution Avenue NW., Washington, 
DC 20240. Telephone: 202-208-2550 
(Commercial) or 268-2550 (FTS). 
SUPPLEMENTARY INFORMATION:
I. Public Comment Procedures
II. Background
III. Discussion of Proposed Rule
IV. Procedural Matters

I. Public Comment Procedures 

Written Comments
Written comments submitted on the 

proposed rule should be specific, should 
be confined to issues pertinent to the 
proposed rule, and should explain the 
reason for any recommended change. 
Where practical, commenters should 
submit three copies of their comments. 
Comments received after the close of the 
comment period (see “d a t e s ”) or 
delivered to addresses other than those 
listed above (see “ADDRESSES”), may 
not be considered or included in the 
Administrative Record for the final rule, 
Public Hearings

OSM will hold public hearings on the 
proposed rule on request only. The time, 
date, and address scheduled for the 
hearing in Washington, DC, are 
specified previously in this notice (see 
“DATES” and “ADDRESSES”). The times, 
dates, and addresses for hearings in 
other locations have not yet been 
scheduled, but will be announced in the 
Federal Register at least 7 days prior to 
any hearings which are held at these 
locations.

Any person interested in participating 
at a hearing at a particular location 
should inform Mr. Stone (see “FOR 
FURTHER INFORMATION CONTACT”) either 
orally or in writing of the desired 
hearing location by 5 p.m. Eastern time 
October 28,1991. If no one has 
contacted Mr. Stone to express an 
interest in participating in a hearing at a 
given location by that date, the hearing 
will not be held. If only one person

expresses an interest, a public meeting 
rather than a hearing may be held and 
the results will be included in the 
Administrative Record.

If a hearing is held, it will continue 
until all persons wishing to testify have 
been heard. To assist the transcriber 
and ensure an accurate record, OSM 
requests that persons who testify at a 
hearing provide the transcriber a written 
copy of their testimony. To assist OSM 
in preparing appropriate questions, OSM 
also requests that persons who plan to 
testify submit to OSM at the address 
previously specified for the submission 
of written comments (see “a d d r e s s e s”) 
an advance copy of their testimony.

II. Background
A central goal of the Surface Mining 

Control and Reclamation Act of 1977 
(the Act), 30 U.S.C. 1201 et seq., and its 
implementing regulations is the 
protection of the environment from the 
adverse effects of surface coal mining 
operations. In most instances, a 
consequence of a permittee’s violation 
of the Act and subsequent failure or 
refusal to abate a violation is 
environmental damage. Section 518 of 
the Act authorizes the Secretary of the 
Interior to take enforcement actions and 
impose civil and criminal penalties for 
violations of the Act on the person(s) 
responsible for the violation including 
individuals, sole proprietorships, 
partnerships, and corporations. If the 
violator is a corporation, the Act 
provides additional sanctions which 
may be imposed on the corporation’s 
directors, officers, or agents in certain 
circumstances as explained more fully 
below.

Under section 518(a) of the Act, OSM 
may assess a civil penalty against any 
person who violates any permit 
condition or any other provision of Title 
V of the Act. Such penalty shall not 
exceed $5,000 per violation. Each day of 
a continuing violation, however, may be 
deemed a separate violation for purpose 
of assessments. Penalties assessed 
under section 518(a) of the Act are 
normally assessed against the business 
entity or entities which committed the 
violation, i.e. the sole proprietorship, 
partnership, or the Corporation. When 
assessing such a civil penalty, section 
518(a) directs OSM to consider:

(1) The permittee’s history of previous 
violations at the particular surface coal 
mining operation;

(2) The seriousness of the violation 
including any irreparable harm to the 
environment and any hazard to the 
health and safety of the public;

(3) Whether the permittee was 
negligent; and
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(4) The demonstrated good faith of the 
permittee charged in attempting to 
achieve rapid compliance after 
notification of the violation.

If a violation resulting in a notice of 
violation (NOV) has not been abated 
within the prescribed abatement period, 
a cessation order for failure to abate the 
violation is then issued to the permittee. 
An additional civil penalty is assessed 
under section 518(h) of the Act. The 
amount of the civil penalty assessed 
under section 518(h) is a minimum of 
$750 for each day the violation remains 
unabated. The Federal rules at 30 CFR 
723.15(b)(2) and 845.15(b)(2) contain 
procedures to implement these statutory 
provisions for the initial and permanent 
regulatory programs, respectively. Those 
rules provide that a section 518(h) civil 
penalty may be assessed for up to 30 
days, and if the violation remains 
unabated, then OSM must take 
alternative enforcement action pursuant 
to sections 518(e) (criminal penalties), 
518(f) (individual civil penalties), 
521(a)(4) (permit suspension or 
revocation for a pattern of violations), or 
521(c) (requests for temporary or 
permanent injunctions) of the Act.

One alternative enforcement action, 
the assessment of individual civil 
penalties under section 518(f) of the Act, 
is the subject of this proposed 
rulemaking, Section 518(f) of the Act 
reads in part as follows:

Whenever a corporate permittee violates a 
condition of a permit * * * or fails or refuses 
to comply with any order issued under 
section 521 of this Act, or any order 
incorporated in a final decision issued by the 
Secretary under this Act * * * any director, 
officer, or agent of such corporation who 
willfully and knowingly authorized, ordered, 
or carried out such violation, failure, or 
refusal shall be subject to the same civil 
penalties, fines, and imprisonment that may 
be imposed upon a person under subsections 
(a) and (e) of this section.

30 U.S.C. 1268(f).
In order to address the circumstances 

under which the Secretary may use his 
authority under section 518(f) of the Act 
to impose individual civil penalties on 
directors, officers, or agents of a 
corporate permittee, OSM promulgated 
regulations at 30 CFR parts 724 (initial 
regulatory program) and 846 (permanent 
regulatory program) on February 8,1988. 
For information on the regulatory 
history of the existing individual civil 
penalty rules, see 53 FR 3664.

Before discussing the changes being 
proposed herein to the individual civil 
penalty regulations, it is helpful to 
understand the key provisions of the 
existing program rules.

Sections 30 CFR 724.12 and 846.12, 
entitled “When an individual civil

penalty may be assessed,” specify under 
what circumstances an individual civil 
penalty may be assessed. Under those 
regulations, an individual civil penalty 
may be assessed when: (1) A cessation 
order has been issued to a corporate 
permittee and remains unabated for 30 
days, and (2) a director, officer, or agent 
of the corporate permittee knowingly 
and willfully authorized, ordered, or 
carried out the violation, failure, or 
refusal. The terms “knowingly," 
“willfully,” and “violation, failure, or 
refusal” are defined at 30 CFR 724.5 and 
846.5.

Sections 724.14 and 846.14, entitled 
“Amount of individual civil penalty," 
contain the criteria used to determine 
the amount of the individual civil 
penalty. These include the individual’s 
history of authorizing, ordering, or 
carrying out previous violations, 
failures, or refusals at the particular 
surface coal mining operation; the 
seriousness of the violation or refusal; 
and the demonstrated good faith of the 
individual charged in attempting to 
achieve rapid compliance after notice of 
the violation, failure, or refusal. Under 
the rules, there is a daily ceiling of 
$5,000 per violation. Each day of a 
continuing violation may be treated as a 
separate violation, and a separate 
individual civil penalty may, therefore, 
be assessed for each day the violation 
continues from the date of service of the 
NOV or other order until abatement or 
compliance is achieved.

Under §§ 724.17 and 846.17, entitled 
“Procedure for assessment of an 
individual civil penalty,” OSM shall 
serve upon an individual being assessed 
an individual civil penalty, a notice of 
proposed individual civil penalty 
assessment. The notice must include a 
narrative explanation of the reasons for 
the penalty, the amount to be assessed, 
and a copy of the underlying NOV and 
cessation order. The assessment 
becomes a final order of the Secretary 
and payable within 30 days of service of 
the notice of proposed individual civil 
penalty assessment upon the individual 
unless, within that period, the individual 
files a petition for review with the Office 
of Hearings and Appeals, or agrees to a 
schedule or plan for the abatement or 
correction of the violation, failure, or 
refusal.

Pursuant to §§ 724.18 and 846.18, 
entitled “Payment of penalty," the 
individual civil penalty becomes due 
under the following circumstances.

First, if no petition for review is filed 
and no schedule or plan for abatement 
is entered into, payment of the penalty 
becomes due upon issuance of a final 
order.

Second, if the individual named in a 
notice of proposed individual civil 
penalty assessment files for 
administrative review in accordance 
with 43 CFR 4.1300 et seq., then the 
penalty is due upon issuance of a final 
administrative order affirming, 
increasing, or decreasing the proposed 
penalty.

Third, if OSM and the corporate 
permittee or individual have agreed in 
writing to a plan for abatement of or 
compliance with the unabated cessation 
order, no payment is due pending the 
timely completion of abatement work. If 
such abatement work is performed 
satisfactorily, OSM will notify the 
individual in writing that the proposed 
penalty has been withdrawn. If such 
abatement work is not performed 
satisfactorily, payment will be due upon 
OSM’s issuance of a final order of 
individual civil penalty assessment.

If the penalty is not paid within 30 
days after the issuance of a final order 
assessing an individual civil penalty, 
then the penalty will be considered 
delinquent and will be subject to 
interest at a rate established quarterly 
by the U.S. Department of Treasury.

OSM is committed to implement an 
effective enforcement plan to fulfill its 
obligations under the Act and applicable 
regulations, and, therefore, proposes to 
strengthen the standards governing use 
of the authority under section 518(f) of 
the Act to assess individual civil 
penalties. Today’s proposals are 
consistent with the position OSM took 
in entering into the Settlement 
Agreement Between Save Our 
Cumberland Mountains, Inc., et al. and 
Manuel Lujan, Jr., Secretary of the 
United States Department of the 
Interior, et al., dated January 24,1990.

The additions and changes proposed 
herein would clarify which corporate 
officials OSM will normally view as 
having the authority or control over the 
mining operation sufficient to cause 
abatement of the violation by the 
corporate permittee; they would codify a 
process to inform the appropriate 
corporate official that he or she will or 
may be liable for an individual civil 
penalty; and they would establish 
procedures that will provide the 
corporate official with an opportunity to 
demonstrate that he or she did 
everything within his or her legal 
authority to bring about abatement of 
the violation.

Under the proposal, if a violation, 
failure, or refusal continues to exist after 
a director or corporate officer or agent 
with line responsibility for the mine site 
has been served with a cessation orde*, 
such violation, failure, or refusal will be
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deemed to be willful and knowing, in the 
absence of sufficient proof that the 
corporate official took all reasonable 
steps within his or her legal authority to 
bring about abatement.

In effect, OSM would be establishing 
an evidentiary presumption that certain 
facts are sufficient to establish that a 
violation, failure, or refusal to comply 
was knowing and willful for purposes of 
assessing an individual civil penalty. 
Such facts include the service of a 
cessation order requiring abatement 
upon a person with line responsibility 
for such abatement and the subsequent 
failure of the permittee to abate the 
violation. These facts would be 
sufficient to establish a prima facie civil 
case showing that the individual 
knowingly and willfully failed or refused 
to comply with the abatement order.
“As a matter of law there is nothing new 
in charging a party with knowledge of 
what it is his duty to know * * *, [I]f 
you take the office you must take the 
consequences of knowledge * *
Ferry  v. Ramsey, 277 U.S. 88, 95 (1928). 
See also, M anley v. Georgia, 279 U.S. 1, 
5-6,(1929).

If the presumption is established,
OSM would assess an individual civil 
penalty in accordance with the proposed 
rule, unless OSM determines that the 
facts in the.particular case warrant the 
initiation of a criminal investigation.

The proposed rule is not intended to 
apply to, or have any effect on, the 
substance or process of criminal 
enforcement under section 518(e) of the 
Act, 30 U.S.C. 1268(e). The proposed rule 
would only be applicable to 30 CFR 
parts 724 and 846, governing the 
assessment of individual civil penalties 
under section 518(f) of the Act.

OSM invites comments as to the 
degree to which the proposed rule will 
result in increased reclamation. Also, 
OSM is interested in comments as to 
whether implementation of the rule 
would result in increased administrative 
burdens for OSM which would outweigh 
the benefits of any reclamation 
encouraged by the rule.

A detailed explanation of the 
proposed additions and modifications is 
set forth below.

III. Discussion of Proposed Rule 

Definitions—Section 724.5; Section 846.5
OSM proposes to codify the criteria it 

will use for determining which corporate 
officials may be subject to possible 
assessment of an individual civil 
penalty. Specifically, OSM intends tq 
focus its enforcement and individual 
civil penalty actions on directors, the 
president or other chief executive 
officer, and any other officer or agent

who has line responsibility with respect 
to a mine site.

Under the proposed definition, the 
term “line responsibility with respect to 
a mine site” would mean authority or 
demonstrated control over the conduct 
of surface coal mining operations, 
including the ability to cause the 
abatement of violations. The term would 
also include supervisors of such persons 
throughout other levels of the 
corporation. For example, the 
superintendent of a corporation’s mining 
operation and each official in the 
superintendent’s chain-of-command, up 
to and including the chief executive 
officer, would fall under this definition.

Under section 518(f) of the Act, if a 
violation is committed by a corporate 
permittee or a failure or refusal to 
comply with certain specified orders 
occurs, then any director, officer, or 
agent of the corporate permittee who 
knowingly and willfully authorized, 
ordered, or carried out such a violation, 
failure, or refusal may be subject to an 
individual civil penalty. If a corporate 
officer or agent has knowledge of an 
unabated violation (e.g., through service 
of a cessation order), and if he or she 
has the authority or demonstrated 
control over the conduct of surface coal 
mining operations—including the ability 
to cause abatement of the violation—  
and if abatement of the violation does 
not occur, then it is reasonable to 
conclude that the failure to abate is 
willful and knowing, in the absence of 
specific countervailing evidence.

This proposal is not intended to 
modify the requirement that the 
regulatory authority establish a knowing 
and willful violation, failure, or refusal 
as the basis for an individual civil 
penalty. It is intended, however, to 
identify certain circumstances which 
would satisfy that requirement, absent 
contrary information.

The proposed rule focuses on those 
corporate officials who have authority 
or control over the conduct of surface 
coal mining operations. The directors of 
the corporation and the president or 
other chief executive officer obviously 
have such authority or control, as do 
other corporate officers or agents with 
line responsibility over the mining 
operation. If such a corporate official 
receives a copy of a cessation order 
issued to the permittee or operator at the 
mine site and a notice of potential 
liability for an individual civil penalty 
(as described below under the 
discussion of proposed § § 724.11 and 
846.11), he or she would be under a duty 
to investigate to ascertain if the 
violation has been abated.

Information Collection—Section 724.10; 
Section 846.10

The proposed rule would list the 
information collection requirements in 
parts 724 and 846 and the Office of 
Management and Budget (OMB) 
clearance number indicating OMB 
approval of the information collection 
requirements. These sections list the 
new requirements contained in this 
proposed rule. In addition, the proposed 
sections list the estimated reporting 
burden per respondent for complying 
with the information collection 
requirements contained in parts 724 and 
846, and list the addresses for OSM and 
OMB where comments on the 
information collection requirements 
contained in parts 724 and 846 may be 
sent.

Notification o f Potential Liability for an 
Individual Civil Penalty—Section 
724.11; Section 846.11

Neither the Act nor the current rules 
contain any procedure for informing a 
corporate official when he or she will or 
may be held liable for an individual civil 
penalty. Since 1983, OSM has 
implemented an agency-wide policy of 
serving upon corporate officials a 
written notice of potential liability for 
an individual civil penalty, along with a 
copy of the cessation order issued to the 
corporate permittee. OSM now proposes 
to codify this practice in the Federal 
rules, both to increase public awareness 
and to cause equivalent procedures to 
be adopted by State regulatory 
authorities.

The proposed rule reflects an 
emphasis on identifying and serving 
notices on persons associated with a 
mine site where coal extraction has not 
been completed as of the time of 
issuance of the cessation order, in order 
to concentrate enforcement resources on 
coal-producing mine sites where greater 
success is possible. Thus, proposed 
§ § 724.11(a)(1) and 846.11(a)(1) provide 
for service of the cessation order and 
notice of potential liability on the 
president or other chief executive 
officer, the directors, and any other 
corporate officer or agent who has line 
responsibility with respect to such a 
mine site. It is reasonable to assume in 
such cases that, since the permittee has 
not yet completed mining operations at 
the site, sufficient resources will be 
available to abate the violation. By 
serving the notice on all responsible 
corporate officials, therefore, OSM 
hopes to encourage prompt abatement 
by the permittee.

The same assumption cannot be made 
with respect to a site on which coal
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extraction has been completed. Pursuant 
to proposed § § 724.11(a)(2) and 
846.11(a)(2), therefore, OSM intends to 
serve only those corporate officials who 
appear to have access to the resources 
necessary to abate the violation, based 
on OSM’s research into the permittee 
and its officials. This distinction would 
enable OSM to establish priorities for its 
cases and allocate its resources 
accordingly.

Under the proposed rules at 
§§ 724.11(b) and 846.11(b), the notice of 
potential liability for an individual civil 
penalty will inform the corporate official 
that an individual civil penalty will be 
proposed against the official unless: (1) 
Abatement of the violation occurs 
within 30 days from the issuance of the 
cessation order (or from the abatement 
date set in the cessation order, if any);
(2) within 45 days from the issuance of 
the cessation order (or from the 
abatement date set in the cessation 
order, if any), the official provides OSM 
with documentation showing that he or 
she was not the president or other chief 
executive officer, director, or other 
officer or agent of the corporation with 
line responsibility with respect to the 
mine site; or (3) within 45 days from the 
issuance of the cessation order (or from 
the abatement date set in the cessation 
order, if any), the official provides OSM 
with documentation showing that he or 
she has taken all reasonable steps 
within his or her legal authority to bring 
about abatement of the violation. Under 
this third criterion, evidence 
demonstrating a good faith effort by the 
individual to cause the violation to be 
abated would be required, together with 
an explanation of why the individual’s 
efforts did not succeed.

In determining whom to serve under 
§§ 724.11(a) and 846.11(a), OSM will 
review other records (such as 
enforcement records, permit application 
data, and data from automated sources 
such as the Applicant/Violator System) 
in order to determine if additional 
persons have responsibility with respect 
to the mine site and should be notified 
of their potential liability for an 
individual civil penalty.

In addition, OSM will review the 
information submitted by individuals 
and, where appropriate, compare it with 
information submitted by other officers, 
directors, or agents of the corporation in 
order to corroborate and weigh the facts 
concerning each individual's knowledge 
and conduct concerning the violation at 
issue. To illustrate, but without being 
exhaustive, the following types of 
documentation may be considered by 
OSM in deciding whether to assess an 
individual civil penalty:

(1) Official company reports, minutes, 
or other records;

(2) Certified copies of legal documents 
filed with or issued by any State, 
municipal, or Federal government 
agency; or

(3) Affidavits, describing the extent of 
the corporate official’s authority in the 
company, and: deliberations concerning 
abatement of the violation, and the 
results of such deliberations.

OSM believes that the requirement to 
demonstrate that an individual has 
taken all reasonable steps within his or 
her legal authority to bring about 
abatement is properly placed upon those 
corporate officials who have actual or 
apparent authority over the conduct of a 
mining operation and who have access 
to the information necessary to show 
that they have discharged their legal 
responsibilities.
When an Individual Civil Penalty May 
Be A ssessed—Section 724.12; Section 
846.12

Under the current rules at § § 724.12 
and 846.12, an individual civil penalty 
will not be assessed against the 
corporate official until a cessation order 
issued to the corporate permittee has 
remained unabated for 30 days. After 
that point, individual civil penalty 
assessments are discretionary. This 
procedure is consistent with OSM’s 
policy of using the assessment of an 
individual civil penalty as an alternate 
enforcement action. See 30 CFR 
723.15(b)(2) and 845.15(b)(2).

Under proposed § § 724.12(c) and 
846.12(c), this discretion is curtailed with 
respect to mine sites for which coal 
extraction has not been completed at 
the time of the issuance of the, cessation 
order. The proposal would require OSM 
(and ultimately State regulatory 
authorities) to propose and undertake all 
necessary procedures in such cases to 
assess an individual civil penalty 
against each director, officer, or agent 
who has been served a copy of the 
cessation order issued to the corporate 
permittee and a completed notice of 
potential liability for an individual civil 
penalty pursuant to § § 724.11(a)(1) and 
846.11(a)(1), and who has failed or 
refused to take all reasonable steps 
within his or her legal authority to bring 
about abatement of the violation.

Under proposed § § 724.12(c)(2) and 
846.12(c)(2), before OSM proposes an 
individual civil penalty, it would afford 
the individual the opportunity to provide 
OSM with documentation showing why 
an individual civil penalty should not be 
proposed against the individual. 
Consistent with the terms of the notice 
of potential liability under proposed 
§ § 724.11(b)(2) and 846.11(b)(2), such

documentation would have to be 
presented to OSM within 45 days after 
the issuance of an imminent harm or 
failure-to-abate cessation order (or 
within 45 days after the abatement date 
set by an imminent harm cessation 
order, whichever is later). In order to 
avoid a proposed assessment, such 
documentation would have to show that 
the individual (a) is not the president or 
other chief executive officer, director, or 
other officer or agent of a corporation 
who has line responsibility with respect 
to the mine site, or (b) that the 
individual has taken all reasonable 
steps within his or her legal authority to 
bring about abatement of the violation.

Where a corporate official has 
submitted information to OSM under 
proposed §§ 724.12(c)(2) and 846.12(c)(2) 
and OSM has determined that the 
individual did not have the requisite 
responsibility for the mine site or has 
taken all reasonable steps within the 
individual’s legal authority to bring 
about abatement of the violation, an 
individual civil penalty would not be 
assessed.

Under proposed §§ 724.12(c)(3) and 
846.12(c)(3), OSM would be required to 
consider any information submitted by 
the individual potentially subject to the 
individual civil penalty in determining 
whether to propose a civil penalty 
against him or her.

As indicated previously in this 
preamble, under the provisions of 
proposed § § 724.12(c)(4) and 
846.12(c)(4), OSM would assess an 
individual civil penalty in accordance 
with the proposed rule unless OSM 
determines that the facts in the 
particular case warrant the initiation of 
a criminal investigation against the 
individual. In such a circumstance, OSM 
would have the discretion whether to 
initiate civil or criminal proceedings. If 
criminal proceedings are indicated,
OSM would defer proceeding with 
respect to an individual civil penalty 
until any criminal proceeding against 
the individual has been concluded. This 
approach is consistent with the 
provisions of the U.S. Department of 
Justice’s Guidelines for Civil and 
Criminal Parallel Proceedings, Directive 
No. 5-87 (October 13,1987), which 
provide that when both civil and 
criminal actions are possible under a 
single statute, a criminal proceeding 
should generally be brought before a 
civil action.

To summarize, the primary purpose of 
assessing an individual civil penalty is 
to motivate the responsible person(s) to 
abate the outstanding violation, thereby 
eliminating any continuing 
environmental harm or threat to the
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public health or safety. OSM believes 
that the changes proposed herein will 
better utilize the enforcement sanctions 
of section 518(f) of the Act and provide 
more definitive criteria and procedures 
to help bring about the abatement of 
violations at mining operations.

Effect of the Rule in Federal Program 
States and on Indian Lands

The proposed revisions, if adopted, 
will apply through cross-referencing in 
those States with Federal programs: 
California, Georgia, Idaho, 
Massachusetts, Michigan, North 
Carolina, Oregon, Rhode Island, South 
Dakota, Tennessee, and Washington. 
The Federal programs for these States 
appear at 30 CFR parts 905,910,912,921, 
922, 933, 937, 939, 941, 942, and 947, 
respectively. The proposed rule, if 
adopted, will also apply through cross- 
referencing to Indian lands under the 
Federal program for Indian lands as 
provided in 30 CFR part 750. Comments 
are specifically solicited as to whether 
unique conditions exist in any of these 
Federal program States or on Indian 
lands relating to this proposal which 
should be reflected either as changes to 
the national rules or as specific 
amendments to any or all of the Federal 
programs or the Indian lands program.

Effects of the Rule on State Programs
Section 518{i) of the Act and 30 CFR 

840.13(c) of the regulations require 
approved State programs to contain civil 
penalty assessment procedures which 
are the same as or similar to the 
provisions of section 518 of the Act and 
consistent with those of 30 CFR parts 
843 and 845. If this proposed rule is 
adopted, OSM will then evaluate State 
programs to determine whether any 
changes in these programs will be 
necessary. If OSM determines that any 
State program provisions should be 
amended to be made no less effective 
than the revised Federal rules, the 
individual States will be notified in 
accordance with the provisions of 30 
CFR 732.17.

IV. Procedural Matters

Federal Paperwork Reduction Act
The collections of information 

contained in this proposed rule at 30 
CFR 724.11(b)(2) and 846.11(b)(2) have 
been submitted to the OMB for approval 
as required by 44 U.S.C. 3501 et seq. The 
collection of this information will not be 
required until it has been approved by 
the OMB. The information collection 
and reporting burden for individuals 
wishing to provide information to the 
regulatory authority for use in 
considering whether or not to assess an

individual civil penalty under this 
proposed rule is estimated to be 4 hours 
per submittal. The above estimate is 
based on OSM’s experience as a 
regulatory authority. The estimated 
burden includes time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
The burden estimates are the same for 
part 724 and 846. Send comments 
regarding the burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing the burden to: Information 
Collection Clearance Officer, Office of 
Surface Mining Reclamation and 
Enforcement, 1951 Constitution Avenue, 
NW., Washington, DC 20240; and to the 
Office of Management and Budget, 
Paperwork Reduction Project (1029- 
______ _), Washington, DC 20503.

Executive O rder 12291 and Regulatory 
Flexibility Act

The DOI has determined that this 
document is not a maj'or rule under the 
criteria of Executive Order 12291 
(February 17,1981) and certifies that it 
would not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq. The rule does 
not distinguish between small and large 
entities. These determinations are based 
on the findings that the regulatory 
additions in the rule would not change 
costs to industry or to the Federal, State, 
or local governments. Furthermore, the 
rule produces no adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States enterprises to compete 
with foreign-based enterprises in 
domestic or export markets.
National Environmental Policy Act

OSM has prepared a draft 
environmental assessment, and has 
made an interim finding that the 
proposed rule would not significantly 
affect the quality of the human 
environment under section 102(2)(C) of 
the National Environmental Policy Act 
of 1969 (NEPA), 42 U.S.C. 4332(2)(C). The 
draft environmental assessment is on 
file in the OSM Administrative Record 
at the address previously specified (see 
"ADDRESSES”). A final environmental 
assessment will be completed and a 
finding made on the significance of any 
resulting impacts prior to promulgation 
of the final rule.
Authors

The principal authors of this proposed 
rule are Kathleen M. Parry and Harvey 
Blank, Office of Surface Mining

Reclamation and Enforcement, 1951 
Constitution Avenue N W , Washington, 
DC 20240; telephone: 202-208-2550 
(Commercial) or 268-2550 (FTS).

List of Subjects
30 CFR Part 724

Administrative practice and 
procedure, Reporting and recordkeeping 
requirements, Penalties, Surface mining, 
Underground mining.

30 CFR Part 846
Administrative practice and 

procedure, Reporting and recordkeeping 
requirements, Penalties, Surface mining, 
Underground mining.

Accordingly, it is proposed to amend 
30 CFR parts 724 and 846 as follows:

Editorial Note: This document was received 
by the Office of the Federal Register on 
September 20,1991.

Dated: June 7,1991.
David C. O ’Neal,
Assistant Secretary, Land and Minerals 
Management

SUBCHAPTER B—INITIAL PROGRAM 
REGULATIONS

PART 724—INDIVIDUAL CIVIL 
PENALTIES

1. The authority citation for part 724 
continues to read as follows:

Authority: Pub. L. 95-87,91 Stat. 445 (30 
U.S.C. 1201 et seq.) and Pub. L. 100-34.

2. -3 . Section 724.5 is amended by 
adding a definition of "line 
responsibility with respect to a mine 
site” in alphabetical order to read as 
follows:

§ 724.5 Definitions.
* * * * *

Line responsibility with respect to a 
mine site means authority or 
demonstrated control over the conduct 
of surface coal mining operations, 
including the ability to cause the 
abatement of violations, and any level 
of supervisory responsibility over a 
person having such authority or control. 
* * * * *

4. Part 724 is amended by adding 
§ 724.10 to read as follows:

§ 724.10 information collection.
The collections of information 

contained in 30 CFR 724.11(b)(2) have 
been approved by the Office of 
Management and Budget under 44 U.S.C. 
3507 and assigned clearance number

________ The information will be
used to meet the requirements of section 
518 of Public Law 95-87. This 
information will be used by the 
regulatory authority in determining
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whether persons are properly subject to 
individual civil penalties under Public 
Law 95-87. Submittal of responses is 
voluntary. Public reporting burden for 
this information is estimated to average 
4 hours per response, including the time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding the burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing the burden to: Information 
Collection Clearance Officer, Office of 
Surface Mining Reclamation and 
Enforcement, 1951 Constitution Avenue, 
NW., Washington, DC 20240; and to the 
Office of Management and Budget, 
Paperwork Reduction Project 1029- 
________ , Washington, DC 20503.

5. Part 724 is amended by adding 
§ 724.11 to read as follows:

§ 724.11 Notification of potential liability 
for an individual civil penalty.

(a) (1) Whenever the Office issues a 
cessation order to a corporate permittee 
for a violation on a mine site on which 
coal extraction has not been completed 
as of the time of issuance of the 
cessation order, the Office shall use 
reasonable efforts to serve a copy of the 
cessation order and a notice of potential 
liability for an individual civil penalty 
upon the president or other chief 
executive officer, the directors, and any 
other officer or agent of the corporation 
who has line responsibility with respect 
to the mine site.

(2) Whenever the Office issues a 
cessation order to a corporate permittee 
for a violation on a mine site on which 
coal extraction has been completed as 
of the time of issuance of the cessation 
order, the Office may in its discretion 
serve a copy of the cessation order and 
a notice of potential liability for an 
individual civil penalty upon the 
president or other chief executive 
officer, any director, any other officer or 
agent of the corporation who has line 
responsibility with respect to the mine 
site.

(b) The notice of potential liability 
will inform the individual that he or she 
will be subject to assessment of an 
individual civil penalty unless:

(1) Abatement of the violation occurs 
within 30 days from issuance of a 
cessation order under 30 CFR 722.11 (a) 
or (b) or 722.13 (or where an abatement 
date has been set by a cessation order 
issued under 30 CFR 722.11 (a) or (b), 
within 30 days after that abatement 
date, whichever is later); or

(2) Within 45 days from issuance of a 
cessation order under 30 CFR 722.11 (a)

or (b) or 722.13 (or where an abatement 
date has been set by a cessation order 
issued under 30 CFR 722.11 (a) or (b), 
within 45 days after that abatement 
date, whichever is later) the individual 
provides the Office with documentation 
showing that:

(1) He or she is not the president or 
other chief executive officer, a director, 
or any other officer or agent of a 
corporation who has line responsibility 
with respect to the mine site; or

(ii) He or she has taken all reasonable 
steps within his or her legal authority to 
bring about abatement of the violation.

6. Section 724.12 is amended by 
adding paragraph (c) to read as follows:

§ 724.12 When an individual civil penalty 
may be assessed.
*  *  *  *  ★

(c)(1) If a cessation order is issued to 
a corporate permittee under 30 CFR 
722.11 (a) or (b) or 722.13 with respect to 
a mine site for which coal extraction has 
not been completed as of the time of the 
issuance of the cessation order and the 
cessation order remains unabated 30 
days after it is issued (or 30 days after 
an abatement date set in a cessation 
order issued under 30 CFR 722.11 (a) or
(b) , whichever is later), the Office shall 
propose an individual civil penalty 
against each officer, director, or agent of 
the corporate permittee who:

(if Was served with a notice of 
potential liability for an individual civil 
penalty;

(ii) Was, at the time of such service, 
the president or other chief executive 
officer, a director, or any other officer or 
agent of the corporation who had line 
responsibility with respect to the mine 
site; and

(iii) Failed or refused to take all 
reasonable steps within his or her legal 
authority to bring about abatement of 
the violation.

(2) Before the Office proposes an 
individual civil penalty under paragraph
(c) (1) of this section, the Office shall 
afford the individual the opportunity to 
provide the Office with documentation 
in accordance with the terms of the 
notice provided under § 724.11(b)(2) of 
this part.

(3) The Office shall consider any 
information submitted by an individual 
under paragraph (c)(2) of this section 
when deciding whether to propose an 
individual civil penalty.

(4) Notwithstanding the provisions of 
paragraph (c)(1) of this section, if the 
facts of a particular case indicate that a 
criminal investigation with respect to an 
individual is warranted, the Office shall 
have discretion whether to initiate civil 
or criminal proceedings. If criminal 
proceedings are indicated, the Office

shall defer proceeding with respect to an 
individual civil penalty until any 
criminal proceeding against such 
individual has been concluded.
SUBCHAPTER L—PERMANENT PROGRAM 
ENFORCEMENT AND INSPECTION AND 
ENFORCEMENT PROCEDURES

PART 846—INDIVIDUAL CIVIL 
PENALTIES

1. The authority citation for part 846 
continues to read as follows:

Authority: Pub. L. 95-87, 91 Stat. 445 (30 
U.S.C. 1201 et seq.) and Pub. L  100-34.

2. In part 846, the table of contents is 
revised to read as follows:
Sec.
846.1 Scope.
846.5 Definitions.
846.10 Information collection.
846.11 Notification of potential liability for 

an individual civil penalty.
846.12 When an individual civil penalty 

may be assessed.
846.14 Amount of individual civil penalty.
846.17 Procedure for assessment of 

individual civil penalty.
846.18 Payment of penalty.

3. Section 846.5 is amended by adding 
a definition of "line responsibility with 
respect to a mine site" in alphabetical 
order to read as follows:

§ 846.5 Definitions.
* * * * *

Line responsibility with respect to a 
mine site means authority or 
demonstrated control over the conduct 
of surface coal mining operations, 
including the ability to cause the 
abatement of violations, and any level 
of supervisory responsibility over a 
person having such authority or control. 
* * * * *

4. Part 846 is amended by adding 
§ 846.10 to read as follows:

§ 846.10 Information collection.
The collections of information 

contained in 30 CFR 846.11(b)(2) have 
been approved by the Office of 
Management and Budget under 44 U.S.C 
3507 and assigned clearance number
____________ . The information will be
used to meet the requirements of section 
518 of Public Law 95-87. This 
information will be used by the 
regulatory authority in determining 
whether persons are properly subject to 
individual civil penalties under Public 
Law 95-87. Submittal of responses is 
voluntary. Public reporting burden for 
this information is estimated to average 
4 hours per response, including the time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and
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completing and reviewing the collection 
of information. Send comments 
regarding the burden estimate or any 
other aspect of this collection of 
information* including suggestions for 
reducing the burden to: Information 
Collection Clearance Officer, Office of 
Surface Mining Reclamation and 
Enforcement, 1951 Constitution Avenue, 
NW„ Washington, DC 20240; and to the 
Office of Management and Budget, 
Paperwork Reduction Project 1029- 
--------------- Washington, DC 20503.

5. Part 846 is amended by adding 
§ 846.11 to read as follows:

§ 846.11 Notification of potential liability 
for an individual civil penalty.

(a)(1) Whenever the Office issues a 
cessation order to a corporate permittee 
for a violation on a mine site on which 
coal extraction has not been completed 
as of the time of issuance of the 
cessation order, the Office shall use 
reasonable efforts to serve a copy of the 
cessation order and a notice of potential 
liability for an individual civil penalty 
upon the president or other chief 
executive officer, the directors, and any 
other officer or agent of the corporation 
who has line responsibility with respect 
to the mine site.

(2) Whenever the Office issues a 
cessation order to a corporate permittee 
for a violation on a mine site on which 
coal extraction has been completed as 
of the time of issuance of the cessation 
order, the Office may in its discretion 
serve a copy of the cessation order and 
a notice of potential liability for an 
individual civil penalty upon the 
president or other chief executive 
officer, any director, any other officer or 
agent of the corporation who has line

responsibility with respect to the mine 
site.

(b) The notice of potential liability 
will inform the individual that he or she 
will be subject to assessment of an 
individual civil penalty unless:

(1) Abatement of the violation occurs 
within 30 days from issuance of a 
cessation order under 30 CFR 843.11(a) 
or (b) (or where an abatement date has 
been set by a cessation order issued 
under 30 CFR 843.11(a), within 30 days 
after that abatement date, whichever is 
later); or

(2) Within 45 days from issuance of a 
cessation order under 30 CFR 843.11(a) 
or (b) (or where an abatement date has 
been set by a cessation order issued 
under 30 CFR 843.11(a), within 45 days 
after that abatement date, whenever is 
later) the individual provides the Office 
with documentation showing that:

(i) He or she is not the president or 
other chief executive officer, a director, 
or any other officer or agent of a 
corporation who has line responsibility 
with respect to the mine site; or

(ii) He or she has taken all reasonable 
steps within his or her legal authority to 
bring about abatement of the violation.

6. Section 846.12 is amended by 
adding paragraph (c) to read as follows:

§ 846.12 When an Individual civil penalty 
may be assessed.
*  *  *  . *  *

(c) (1) If a cessation order is issued to 
a corporate permittee under 30 CFR 
843.11(a) or 843.11(b) with respect to a 
mine site for which coal extraction has 
not been completed as of the time of the 
issuance of the cessation order and the 
cessation order remains unabated 30 
days after it is issued (or 30 days after 
an abatement date set in a cessation

order issued under 30 CFR 843.11(a), 
whichever is later), the Office shall 
propose an individual civil penalty 
against each officer, director, or agent of 
the corporate permittee who:

(1) Was served with a notice of 
potential liability for an individual civil 
penalty;

(ii) Was, at the time of such service, 
the president or other chief executive 
officer, a director, or any other officer or 
agent of the corporation who had line 
responsibility with respect to the mine 
site; and

(iii) Failed or refused to take all 
reasonable steps within his or her legal 
authority to bring about abatement of 
the violation.

(2) Before the Office proposes an 
individual civil penalty under paragraph
(c)(1) of this section, the Office shall 
afford the individual the opportunity to 
provide the Office with documentation 
in accordance with the terms of the 
notice provided under § 846.11(b)(2) of 
this part.

(3) The Office shall consider any 
information submitted by an individual 
under paragraph (c)(2) of this section 
when deciding whether to propose an 
individual civil penalty.

(4) Notwithstanding the provisions of 
paragraph (c)(1) of this section, if the 
facts of a particular case indicate that a 
criminal investigation with respect to an 
individual is warranted, the Office shall 
have discretion whether to initiate civil 
or criminal proceedings. If criminal 
proceedings are indicated, the Office 
shall defer proceeding with respect to an 
individual civil penalty until any 
criminal proceeding against such 
individual has been concluded.
[FR Doc. 91-23044 Filed 9-25-91; 8:45 amj 
BILUNG CODE 4310-05 -M
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DEPARTMENT OF DEFENSE 

Department of the Army 

32 CFR Part 518

Release of Information and Records 
From Army Files

a g e n c y : Department of the Army, DOD. 
a c t io n : Final rule.

s u m m a r y : This rule revises 32 CFR part 
518 (55 F R 10870, March 23,1990) and 
Army Regulation 25-55, Release of 
Information and Records From Army 
Files, dated 10 January 1990. This 
revision incorporates Department of 
Defense (DOD) policies concerning 
processing requests for DOD records, 
determining pertinent terms, prompt 
action on Freedom of Information Act 
(FOIA) requests, qualification of records 
under rules of exemption, creation 
versus extraction of records from an 
existing database, which agencies 
outside DOD are subject to FOIA, and 
the relationship between the FOIA and 
the Privacy Act (PA).
EFFECTIVE DATE: October 28,1991.
FOR FURTHER INFORMATION CONTACT: 
Ms. Angela Petrarca, HQDA (SAIS-PS), 
Washington, DC 20310-0107, telephone: 
(202) 697-5796.
SUPPLEMENTARY INFORMATION: Pursuant 
to the authority cited below, the 
Department of the Army revises 32 CFR 
part 518 which is derived from Army 
Regulation 25-55 which implements 
within the Department of the Army the 
provisions of Department of Defense 
Directives 5400.7-R and 5400.7 series, 
Department of Defense Freedom of 
Information Act Program (32 CFR part 
286) pertaining to action on requests for 
release of departmental records under 
the Freedom of Information Act (5 U.S.C. 
552). This rule is being published by the 
Department of the Army for guidance 
and interest of the public in accordance 
with 5 U.S.C. 552(a)(1). All written 
comments received will be considered in 
making subsequent amendments or 
revisions to 32 CFR part 518. All 
publications and forms referenced in 
this part may be obtained from National 
Technical Information Services. U.S. 
Department of Commerce, 5285 Port 
Royal Road, Springfield, Virginia 22161.

Executive Order 12291

This final rule has been reviewed 
under Executive Order 12291 and the 
Secretary of the Army has classified this 
action as non-major. The effect of the 
final rule on the economy will be less 
than $100 million.

Regulatory Flexibility Act
This final rule has been reviewed with 

regard to the requirements of the 
Regulatory Flexibility Act of 1980 and 
the Secretary of the Army has certified 
that this action does not have a 
significant impact on a substantial 
number of small entities.

Paperwork Reduction Act
This final rule does not contain 

reporting or recordkeeping requirements 
subject to approval by the Office of 
Management and Budget under the 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507).

32 CFR part 518 is revised as follows:

PART 518—THE ARMY FREEDOM OF 
INFORMATION ACT PROGRAM

Subpart A—General Provisions
References

S ec.
518.1 References.
518.2 References (Army).

Purpose and Applicability
518.3 Purpose.
518.4 Applicability.

DoD Public Inform ation
518.5 ODISC4 Authority to approve 

exceptions.
518.6 Public information.
518.7 Control system.

Definitions
518.8 Definitions.
518.9 FOIA request.
518.10 Agency record.
518.11 DoD component.
518.12 Initial Denial Authority.
518.13 Appellate authority.
518.14 Administrative appeal.
518.15 Public interest.
518.16 Electronic data.
518.17 Law enforcement investigation.

Policy
518.18 Compliance with the FOIA.
518.19 Openness with the public.
518.20 Avoidance of procedural obstacles.
518.21 Prompt action on requests.
518.22 Use of exemptions.
518.23 Public domain.
518.24 Creating a record.
518.25 Description of requested record.
518.26 Referrals.
518.27 Authentication.
518.28 Unified and specified commands.
518.29 Relationship between the FOIA and 

the Privacy Act (PA).
518.30 Records management.

Subpart B—FOIA Reading Rooms
Requirements
518.31 Reading room.
518.32 Material availability.

Indexes
518.33 “(a)(2)” Materials.
518.34 Other Materials.

Subpart C—Exemptions -

General Provisions
518.35 General.
518.36 Jeopardy of Government Interest. 

Exemptions
518.37 FOIA Exemptions.

Subpart D—For Official Use Only

General Provisions
518.38 General.
518.39 Prior FOUO application.
518.40 Historical papers.
518.41 Time to mark records.
518.42 Distribution statements.
518.43 Location of markings.

Dissemination and transmission
518.44 Release and transmission 

procedures.
518.45 Transporting FOUO information.
518.46 Electrically transmitted messages.
518.47 Telephone usage.

Safeguarding FOUO Inform ation
518.48 During duty hours.
518.49 During nonduty hours.

Termination, Disposal and Unauthorized 
Disclosures
518.50 Termination.
518.51 Disposal.
518.52 Unauthorized disclosure.

Subpart E—Release and Processing 
Procedures

General Provisions
518.53 Public information.
518.54 Requests from private parties.
518.55 Requests from government officials.
518.56 Privileged release to officials.
518.57 Required coordination.

In itia l Determinations
518.58 Initial denial authority.
518.59 Reasons for not releasing a record.
518.60 Denial tests.
518.61 Reasonably segregable portions.
518.62 Response to requester.
518.63 Extension of time.
518.64 Misdirected requests.
518.65 Records of non-U.S. Government 

source.
518.66 File of initial denials.
518.67 Special mail services.
518.68 Receipt accounts.

Appeals
518.69 General..
518.70 Time of receipt.
518.71 Timelimits.
518.72 Delay in responding to an appeal.
518.73 Response to the requester.
518.74 Consultation.

Judicial Actions
518.75 General.
518.76 Jurisdiction.
518.77 Burden of proof.
518.78 Actions by the court.
518.79 Non-Uni ted States government 

source information.
518.80 Litigation status sheet.



Federal Register /  Vol. 56, No. 187 /  Thursday, September 26, 1991 /  Rules and Regulations 4 8 9 3 3

Subpart F—Fee Schedule

General Provisions
518.81 Authorities,
518.62 Application.
518.83 Fee restrictions.
518.84 Fee waivers.
518.85 Fee assessment 
518.88 Aggregating requests.
518.87 Effect of the debt collection act of 

1982 {Pub. L. 97-365).
518.88 Computation of fees.

Collection of Fees and Fee Rates
51889 Collectioa of fees.
518.98 Search time.
518.91 Duplication.
518.92 Review tune {in the case of 

commercial requesters}.
518.93 Audiovisual documentary materials.
518.94 Other records.
518.95 Cost for special services.

Collection of Fees and Fee Rates for 
Technical Data
518.98 Fees for technical data.

Subpart <5—̂ Reports 

Reports Control
518.97 General.

Annual Report
518.98 Reporting time.
518.99 Annual report content.

Subpart H—Education and Training 

Responsibility and Purpose
518.100 Responsibility.
518.101 Propose.
518.102 Scope and principles.
518.103 Implementation.
518.104 Uniformity of legal interpretation.

Appendices to Part 518 
Appendix A—-Unified Commands—

Processing Procedures for FOl Appeals 
Appendix B—Addressing FOIA Requests 
Appendix C—Litigation Status Sheet 
Appendix D—Other Reason Categories 
Appendix E—-DoD Freedom of Information 

Act Program Components 
Appendix F—DD Form 2564. Annual 

Report—Freedom of Information Act 
Appendix G— Internal Control Review 

Checklist
Authority: 5 U.S.C. 551, 552, 552a, 5101- 

5108,5110-5113, S11S, 5333-5334,5341-42, 
5504-5509,7154; 10 U.S.C. 13 a  1102, 2320- 
2321, 2328,18 U.S.C. 798,350ft 31 U.S.C. 3710: 
35 ILS.C. 181-188; 42 U.S.C. 2162: 44 U.S.C. 33; 
and Executive Order 12600.

Subpart A—General Provisions

References

§ 518.1 References.
(a} Title 5, United States Code, section 

552.
(b) DoD Directive 5400,7, “DoD 

Freedom of Information Act Program,*’ 
May 13,1988,

{c| Public Law 86-38, “National 
Security Information Exemption.”

(d) DoD Directive 5400.11, 
“Department of Defense Privacy 
Program,” June 9,1982.

(e) DoD 5400.11-R, “Department of 
Defense Privacy Program,” August 1983. 
authorized by DoD Directive 5400.11, 
June 9,1982.

(f) DoD Directive 5100.3, “Support of 
the Headquarters of Unified, Specified 
and Subordinate Commands,*’
November 1,1988.

(g) Title 5, United States Code, section 
551, "Administrative Procedures Act.”

(hj DoD S20Q.1-R, "DoD Information 
Security Program Regulation,*’ January 
1987, authorized fey DoD Directive 
5200.1, June 7,1982,

(i) Title 35, United States Code, 
section 181-188, "Patent Secrecy/’

(j) Title 42, United States Code, 
section 2162, "Restricted Data and 
Formerly Restricted Data."

(k) Title 18, United States Code, 
section 98, “Communication 
Intelligence."

(!} Title 18, United States Code, 
section 3560, "The Jencks Act."

(m) DoD Directive 5230.24, 
“Distribution Statements on Technical 
Documents,” March 18,1987.

(n) DoD Directive 5400.4, "Provision of 
Information to Congress,” January 30, 
1978.

(o) DoD Directive 7650.1, "General 
Accounting Office Access to Records," 
August 28,1982.

(p) ACP-T21 {United States 
Supplement 1}.

(q) Title 44, United States Code, 
chapter 33, "Disposal of Records."

(r) DoD Instruction 7230.7, "User 
Charges," January 29,1985.

(s) DoD Directive 5000.11, "Data 
Elements and Data Codes 
Standardization Program," December 7, 
1964.

(t) DoD Directive 7750.5,
"Management and Control of 
Information Requirements," August 7, 
1986.

(u) DoD 7220J9-M, "Department of 
Defense Accounting Manual," 1983, 
authorized by DOD Instruction 7220.9, 
October 22,1981.

{vj DoD Directive 5230.25, 
“Withholdiqg of Unclassified Technical 
Data From Public Disclosure,”
November 8,1984.

(w) DoD Directive 5230.9, "Clearance 
of DoD Information for Public Release,’’ 
April 2,1982.

(x) DoD Directive 7650.2, "General 
Accounting Office Audits and Reports," 
July 19,1985.

(y) Title 10, United States Code, 
section 2328, “Release of Technical Data 
under Freedom of Information Act: 
Recovery of Costs”.

(z) Title 10, United States Code, 
section 130, “Authority to Withhold from 
Public Disclosure Certain Technical 
Data."

(aaj Tide 10, United States Code, 
section 2320-2321, “Rights in Technical 
Data."

(bbj Title 10. United States Code, 
section 1102, “Confidentiality of Medical 
Quality Records: Qualified Immunity 
Participants.”

(cc) DoD Federal Acquisition 
Regulation Supplement (DFARS), 
subpart 227.4, “Technical Data, Other 
Data, Computer Software and 
Copyrights," October 28,1938,

(dd) Executive Order 12600, 
“Predisclosure Procedures for 
Confidential Commercial Information,” 
June 23,1987.

(ee) Title 31, United States Code, 
section 3717, "Interest and Penalty on 
Claims."

(ff) Title 5, United States Code, 
section 552a, as amended, "The Privacy 
Act of1974.”

(gg) DoD 5000.12-M, “DoD Manual for 
Standard Data Elements," October 1986, 
authorized by DoD Instruction 5000.12, 
July 1989.

(hh) DoD Instruction 5400.10, “OSD 
Implementation of DoD Freedom of 
Information Act Program,” January 24, 
1991.

{iij Title 32, Code of Federal 
Regulations, part 518, The Army 
Freedom of Information Act Program.

(jj) Title 10, United States Code, 
section 128, "Physical Protection of 
Special Nuclear Material: Limitation on 
Dissemination of Unclassified 
Information’’.

(kk) Public Law 161-189, National 
Defense Authorization Act, November 
1989,103 Stat. 1352.

§ 518.2 References {Army).
{a) Required publications.1
(1) A R 1-20 {Legislative Liaison) (cited 

in §§ 518.44 and 518.48.
(2) AR 20-1 (Inspector General 

Activities and Procedures) (cited in 
§ § 518.4, 518.58 and appendix B).

(3) AR 25-1 (The Army Information 
Resource Management Program) {cited 
in §§ 518.3 and 518.29).

(4) AR 25-9 (Army Data Management 
and Standards Program) (cited in
§ 518.98).

(5) AR 25-400-2 (The Modern Army 
Recordkeeping System (MARKS)) (cited 
in §§ 518.30,518.51,518.66, and 
appendix B).

1 All publications and forms referenced in this 
section are available from National Technical 
Information Services, U.S. Department of 
Commerce, 5285 Port Royal Hoad, Springfield, 
Virginia 22161.
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(6) AR 27-20 (Claims) (cited in § 518.4 
and 518.51).

(7) AR 38-2 (Processing Internal and 
External Audit Reports and Follow-up 
on Findings and Recommendations) 
(cited in § 518.4).

(8) AR 40-66 (Medical Record and 
Quality Assurance Administration)
(cited in § 518.17).

(9) AR 40-400 (Patient Administration) 
(cited in § 518.4).

(10) AR 25-11 (Record 
Communications) (cited in § 518.46).

(11) AR 195-2 (Criminal Investigation 
Activities) (cited in § § 519.4-519.56).

(12) AR 340-21 (The Army Privacy 
Program) (cited in § § 518.22, 518.37 and
518.56) .

(13) AR 360-5 (Public Information) 
(cited in §§ 518.4 and 518.54).

(14) AR 380-5 (Department of the 
Army Information Security Program) 
(cited in §§ 518.4, 518.37, 518.53 and
518.56) .

(15) AR 530-1 (Operations Security 
(OPSEC)) (cited in §§ 518.53 and 518.54).

(16) AR 600-85 (Alcohol and Drug 
Abuse Prevention and Control Program) 
(cited in § 518-4 and 518.54);

(b) Related publications. A related 
publication is merely a source of 
additional information. The user does 
not have to read it to understand this 
regulation.

(1) AR 5-13 (Installation Management 
and Organization).

(2) AR 10-series (Organization and 
Functions).

(3) AR 25-3 (Army Life Cycle 
Management of Information Systems).

(4) AR 27-10 (Military Justice).
(5) AR 27-40 (Litigation).
(6) AR 27-60 (Patents, Inventions, and 

Copyrights).
(7) AR 60-20 (Army and Air Force 

Exchange Service (AAFES) Operating 
Policies) (AFR147-14).

(8) AR 70-31 (Standards for Technical 
Reporting).

(9) AR 190-45 (Military Police Law 
Enforcement Reporting).

(10) AR 380-10 (Department of the 
Army Policy for Disclosure of 
Information, Visits, and Accreditation of 
Foreign Nationals (U)).

(11) AR 381-45 (Investigative Records 
Repository (IRR)).

(12) AR 385-40 (Accident Reporting 
and Records).

(13) AR 640-10 (Individual Military 
Personnel Records).

(14) DA Pam 25-30 (Consolidated 
Index of Army Publications and Blank 
Forms).

(15) DA Pam 25-51 (The Army Privacy 
Program-Systems Notices and 
Exemption Rules).

(16) DA Pam 385-95 (Aircraft Accident 
Investigation and Reporting).

(17) DoD 4500.11-PH (Defense Privacy 
Board Advisory Opinions).

(18) Title 10, United States Code, 
section 128, "Physical Protection of 
Special Nuclear Material: Limitation on 
Dissemination of Unclassified 
Information”.

(c) Prescribed forms.
(1) DA Form 4948-R (Freedom of 

Information Act (FOIA/Operations 
Security) (OPSEC) Desktop Guide) 
(prescribed in § § 518.50 and 518.49).

(2) DA Label 87 (For Official Use Only 
Cover Sheet) (prescribed in § § 518.41 
and 518.44).

(3) DD Form 2086 (Record of Freedom 
of Information (FOI) Processing Cost) 
(prescribed in § 518.81).

(4) DD Form 2086-1 (Record of 
Freedom of Information (FOI)
Processing Cost for Technical Data) 
(prescribed in § 518.92a).
Purpose and Applicability

§ 518.3 Purpose.
The purpose of this Regulation is to 

provide policies and procedures for the 
Department of Defense (DoD) 
implementation of the Freedom of 
Information Act and DoD Directive 
5400.7 (references (a) and (b)) and to 
promote uniformity in the DoD Freedom 
of Information Act (FOIA) Program. This 
Army regulation implements provisions, 
for access and release of information 
from all Army information systems 
(automated and manual) in support of 
the Information Resources Management 
Program (AR 25-1).

§ 518.4 Applicability.
(a) This Regulation applies to the 

Office of the Secretary of Defense 
(OSD), which includes for the purpose of 
this Regulation the Joint Staff, Unified 
Commands, the Military Departments, 
the Defense Agencies, and the DoD 
Field Activities (hereafter referred to as 
“DoD Components”), and takes 
precedence over all Component 
regulations that supplement the DoD 
FOIA Program. A list of DoD 
Components is at enclosure 1 (appendix 
G).

(b) The National Security Agency 
records are subject to the provisions of 
this Regulation, only to the extent the 
records are not exempt under Public 
Law 86-36 (reference (c)).

(c) This part applies to—
(1) Active Army.
(2) Army National Guard.
(3) U.S. Army Reserve.
(4) Organizations for which the 

Department of the Army (DA) is the 
Executive Agent.

(d) This regulation governs written 
FOIA requests from members of the 
public. It does not preclude release of

personnel or other records to agencies 
or individuals in the Federal 
Government for use in official work. 
Section 518.52(a) gives procedures for 
release of personnel information to 
Government agencies outside DOD.

(e) Soldiers and civilian employees of 
the Department of the Army may, as 
private citizens, request DA or other 
agencies’ records under the FOIA. They 
must prepare requests at their own 
expense and on their own time. They 
may not use Government equipment, 
supplies, or postage to prepare personal 
FOIA requests. It is not necessary for 
soldiers or civilian employees to go 
through the chain of command to 
request information under the FOIA.

(f) Requests for DA records processed 
under the FOIA may be denied only in 
accordance with the FOIA (5 U.S.C. 
552(b)), as implemented by this 
regulation. Guidance on the applicability 
of the FOIA is also found in the Federal 
Acquisition Regulation (FAR) and in the 
Federal Personnel Manual (FPM).

(g) Release of some records may also 
be affected by the programs that created 
them. They are discussed in the 
following regulations:

(1) AR 20-1 (Inspector General 
reports).’

(2) AR 27-10 (military justice).
(3) AR 27-20 (claims reports).
(4) AR 27-60 (patents, inventions, and 

copyrights).
(5) AR 27-40 (litigation: release of 

information and appearance of 
witnesses).

(6) AR 36-2 (GAO audits).
(7) AR 40-66 and AR 40-400 (medical 

records).
(8) AR 70-31 (technical reports).
(9) AR 20-1, AR 385-40, and DA Pam 

385-95 (aircraft accident investigations).
(10) AR 195-2 (criminal investigation 

activities).
(11) AR 190-45 (Military Police 

records and reports).
(12) AR 360-5 (Army public affairs: 

public information, general policies on 
release of information to the public).

(13) AR 380-10 (release of information 
on foreign nationals).

(14) AR 381-45 (U.S. Army Intelligence 
and Security Command investigation 
files).

(15) AR 385-40 (safety reports and 
records).

(16) AR 600-85 (alcohol and drug 
abuse records).

(17) AR 640-10 (military personnel 
records).

(18) AR 690 series, FPM Supplement 
293-31; FPM chapters 293, 294, and 339 
(civilian personnel records).
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(19) AR 380-5 and DOD 5200.1-R 
(national security classified 
information).

(20) Federal Acquisition Regulation 
(FAR), DOD Federal Acquisition 
Regulation Supplement (DFARS), and 
the Army Federal Acquisition 
Regulation Supplement (AFARS) 
(procurement matters).

(21) AR 380-5, paragraph 7-101e 
(policies and procedures for allowing 
persons outside the Executive Branch to 
do unofficial historical research in 
classified Army records.
DOD Public Information

§ 518.5 ODISC4 Authority to approve 
exceptions.

This ODISC4 has the authority to 
approve exceptions to this part which 
are consistent with controlling law and 
regulation. The ODISC4 may delegate 
this authority in writing to a division 
chief within the proponent agency who 
holds the rank of colonel or the civilian^ 
equivalent. The approval authority 
coordinate all questions regarding the 
scope of authority to approve exceptions 
with Headquarters Department of the 
Army, Office of The Judge Advocate 
General, ATTN: DAJA-AL, Washington, 
DC 20310-2200.

§ 518.6 Public information.
The public has a right to information 

concerning the activities of its 
Government. DoD policy is to conduct 
its activities in an open manner and 
provide the public with a maximum 
amount of accurate and timely 
information concerning its activities, 
consistent always with the legitimate 
public and private interests of the 
American people. A DoD record 
requested by a member of the public 
who follows rules established by proper 
authority in the Department of Defense 
shall be withheld only when it is exempt 
from mandatory public disclosure under 
the FOIA. In the event a requested 
record is exempt under the FOIA, it may 
nonetheless be released when it is 
determined that no governmental 
interest will be jeopardized by the 
release of the record. (See § 518.36 for 
clarification.) In order that the public 
may have timely information concerning 
DoD activities, records requested 
through public information channels by 
news media representatives that would 
not be withheld if requested under the 
FOIA should be released upon request 
unless the requested records are in a 
Privacy Act system of records; such 
records in a Privacy Act system of 
records will not be released absent a 
written request under the FOIA, unless 
otherwise releasable under the Privacy 
Act. Prompt responses to requests for

information from news media 
representatives should be encouraged to 
eliminate the need for these requesters 
to invoke the provisions of the FOIA 
and thereby assist in providing timely 
information to the public. Similarly, 
requests from other members of the 
public for information should continue 
to be honored through appropriate 
means even though the request does not 
qualify under FOIA requirements.

§ 518.7 Control system.
A request for records that invokes the 

FOIA shall enter a formal control 
system designed to ensure compliance 
with the FOIA. A release determination 
must be made and the requester 
informed within the time limits specified 
in this Regulation. Any request for DoD 
records that either explicitly or 
implicitly cites the FOIA shall be 
processed under the provisions of this 
Regulation, unless otherwise required by 
§518.31.
Definitions

§ 518.8 Definitions and terms.
As used in this regulation, definitions 

and terms are listed in appendix F to 
this part

§ 518.9 FOIA request.
A written request for DoD records, 

made by any person, including a 
member of the public (U.S. or foreign 
citizen), an organization, or a business, 
but not including a Federal agency or a 
fugitive from the law that either 
explicitly or implicitly invokes the FOIA, 
DoD Directive 5400.7 (reference b), this 
part, or DoD Component supplementing 
regulations or instructions. This part is 
the Department of the Army’s 
supplementing regulation.

§ 518.10 Agency record.
(a) The products of data compilation, 

such as all books, papers, maps, and 
photographs, machine readable 
materials or other documentary 
materials, regardless of physical form or 
characteristics, made or received by an 
agency of the United States Government 
under Federal law in connection with 
the transaction of public business and in 
DoD's possession and control at the time 
the FOIA request is made.

(b) The following are not included 
within the definition of the word 
“record”:

(1) Objects or articles, such as 
structures, furniture, vehicles and 
equipment, whatever their historical 
value, or value as evidence.

(2) Administrative tools by which 
records are created, stored, and 
retrieved, if not created or used as 
sources of information about

organizations, policies, functions, 
decisions, or procedures of a DoD 
Component. Normally, computer 
software, including source code, object 
code, and listings of source and object 
codes, regardless of medium are not 
agency records. (This does not include 
the underlying data which is processed 
and produced by such software and 
which may in some instances be stored 
with the software.) Exceptions to this 
position are outlined in paragraph (c) of 
this section.

(3) Anything that is not a tangible or 
documentary record, such as an 
individual’s memory or oral 
communication.

(4) Personal records of an individual 
not subject to agency creation or 
retention requirements, created and 
maintained primarily for the 
convenience of an agency employee, 
and not distributed to other agency 
employees for their official use.

(5) Information stored within a 
computer for which there is no existing 
computer program for retrieval of the 
requested information.

fc) In some instances, computer 
software may have to be treated as an 
agency record and processed under the 
FOIA. These situations are rate, and 
shall be treated on a case-by-case basis. 
Examples of when computer software 
may have to be treated as an agency 
record are:

(1) When the data is embedded within 
the software and cannot be extracted 
without the software. In this situation, 
both the data and the software must be 
reviewed for release or denial under the 
FOIA.

(2) Where the software itself reveals 
information about organizations, 
policies, functions, decisions, or 
procedures of a DoD Component, such 
as computer models used to forecast 
budget outlays, calculate retirement 
system costs, or optimization models on 
travel costs.

(3) See subpart C of this part for 
guidance on release determinations of 
computer software.

(d) A record must exist and be in the 
possession and control of the 
Department of Defense at the time of the 
request to be considered subject to this 
Regulation and the FOIA. There is no 
obligation to create, compile, or obtain a 
record to satisfy an FOIA request.

(e) If unaltered publications and 
processed documents, such as 
regulations, manuals, maps, charts, and 
related geophysical materials are 
available to the public through an 
established distribution system.with or 
without charge, the provisions of 5 
U.S.C. 552(a)(3) normally do not apply
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and they need not be processed under 
the FCMA. In such cases. Components, 
should direct the requester to the 
appropriate source to obtain the record.

§ 518.11 DoD component
An element of the Department of 

Defense, as defined in § 518.4, 
authorized to receive and! act 
independently on FOIA requests. A DoD 
Component has its own initial denial 
authority (IDA) or appellate authority, 
and general counsel. The Department of 
the Army is a DOD Component.

§ 518.12 Initial denial authority (IDA).
An official who has been granted 

authority by the head of a DoD 
Component to withhold records 
requested under the FOIA for one or 
more of the nine categories of records 
exempt from mandatory disclosure. The 
Department of the Army’s Initial Denial 
Authorities are designated m 
§ 518.58(d).

§ 518.13 Appellate authority.
The Head of the DoD Component or 

the Component head’s designee having 
jurisdiction of this purpose over the 
record. The Department of the Army’s 
appellate authority is the Office of 
General Counsel.

§ 518.14 Administrative appeal
A request hy a member of the general 

public, made under the FOIA, asking the 
appellate authority of a DoD Component 
to reverse an IDA decision to withhold 
ail or part of a requested record or to 
deny a request for waiver or reduction 
of fees.

§ 518.18 Public Interest.

Public interest is official information 
that sheds light on an agency’s 
performance of its statutory duties 
because the information falls within the 
statutory purpose of the FOIA in 
informing citizens about what their 
government is doing. That statutory 
purpose, however, is not fostered by 
disclosure of information about private 
citizens that is accumulated in various 
governmental files that reveals little or 
nothing about an agency’s or officiaFs 
own conduct.

§ 518.16 Electronic data.
Electronic data are those records and 

information which are created, stored» 
and retrievable by electronic means.
This does not include computer 
software, which is the tool by which to 
create« store, or retrieve electronic data. 
See § 518.10 (b)(2) and (c) for a 
discussion of computer software.

§518.17 Law enforcement investigation.
An investigation conducted by a  

command or agency for la w 
enforcement purposes relating to crime» 
waste» or fraud or for national security 
reasons. Such investigations may 
include gathering evidence for criminal 
prosecutions and for civil or regulatory 
proceedings.
Policy

§ 518.18 Compliance with the FOIA.
DoD personnel are expected to 

comply with the provisions of the FOIA 
and this Regulation in both letter and 
spirit. This strict adherence is necessary 
to provide uniformity in the 
implementation of the DoD FOIA 
Program and to create conditions that 
will promote public trust

§ 518.19 Openness with the public.
The Department of Defense shall 

conduct its activities in an open manner 
consistent with the need for security and 
adherence to other requirements of law 
and regulation. Records not specifically 
exempt from disclosure under the Act 
shall, upon request be made readily 
accessible to the public in accordance 
with rules promulgated by competent 
authority, whether or not the Act is 
invoked.

(a) Operations Security (OPSEC). DA 
officials who release records under the 
FOIA must also consider OPSEC. The. 
Army implementing directive is AR 530- 
1. Section 518.53 of this publication gives 
the procedure for FOIA personnel andi 
the IDA to follow when a FOIA request 
appears to involve OPSEC.

(b) DA Form 4948-R. This form; lists 
references and information frequently 
used for FOIA requests related to 
OPSEC. Persons who routinely deal with 
the public (by telephone or letter) on 
such requests should keep the form on 
their desks as a guide. DA Form 4948-R 
(Freedom of Information Act (FOIA)/ 
Operations Security (OPSEC) Desk Top 
Guide) will be locally reproduced on SM 
x  11-inch paper. A copy for reproduction 
purposes is located at the back of this 
regulation. The name and telephone 
number of the command FOIA/OPSEC 
adviser will be entered on the form.

§ 518.20 Avoidance o f procedural 
obstacles.

DoD Components shall ensure that 
procedural matters do not unnecessarily 
impede a requester from obtaining DoD 
records promptly. Components shall 
provide assistance to requesters to help 
them understand and comply with 
procedures established by this, 
regulation and any supplemental 
regulations published by the DoD 
Components.

§518.21 Prompt action on requests.
When a member of the public 

complies with the procedures 
established in this part for obtaining 
DoD records, the request shall receive 
prompt attention; a reply shall be 
dispatched within IQ working days, 
unless a delay is authorized. When a 
Component has a significant number of 
requests, e g., 10 or more, the requests 
shall be processed in order of receipt. A 
DoD Component may expedite action on 
a request regardless of its ranking 
within the order of receipt upon a 
showing of exceptional need or urgency. 
Exceptional need or urgency is 
determined at the discretion of the 
component processing the request.

(a) The 10-day period prescribed for 
review of initial requests under the 
FOIA (5 U.S.C. 552(a)(6)) starts only 
when the request—

(1) Is in writing.
(2) Reasonably describes the record! 

requested.
(3) Is received by the proper official 

designated to answer the request (see 
appendix B to this part).

(4) Meets the procedural requirements 
of this part (see § 518.85(b)(9)).

fb) AH requests shall refer explicitly 
or implicitly to the Freedom of 
Information Act» to ensure their prompt 
recognition as FOIA actions.

(c) Members of the public who make 
FOIA requests should carefully follow 
the guidance in this part They should 
send requests to the office that has the 
desired record or to a specific agency 
FOIA official for referral. The Army 
Freedom of Information and Privacy Act 
Division, Information Systems 
Command, Attnr ASQNS-GF-F» room 
1146» Hoffman Building I, Alexandria, 
VA 22331-0301 can supply correct 
addresses.

(d) See Army Regulation 340-21 for 
Privacy Act procedures.

§ 518.22 Use of exemptions.
(a) It is the DoD policy to make 

records publicly available, unless they 
qualify for exemption under one or more 
of the nine exemptions. Components 
(IDA) may elect to make a discretionary 
release, however, a discretionary 
release is generally not appropriate for 
records exempt under exemptions 1» 3» 4, 
6, and 7(c). Exemptions 4, 6, and 7(c) 
cannot be claimed when the requester is 
the submitter of the information.

(b) Parts of a requested record may be 
exempt from disclosure under the FOIA. 
The proper DA official may delete 
exempt information and release the 
remainder to the requester. The proper 
official also has the discretion under the 
FOIA to release exempt information; he
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or she must exercise this discretion in a 
reasonable manner, within regulations. 
The excises copies shall reflect the 
denied information by means of 
BLACKENED areas, which are 
SUFFICIENTLY BLACKENED as to 
reveal no information. The best means 
to ensure illegibility is to cut out the 
information from a copy of the 
document and reproduce the 
appropriate pages. If the document is 
classified, all classification markings 
shall be lined through with a single 
black line, which still allows the 
marking to be read. The document shall 
then be stamped “Unclassified”.

§ 518.23 Public domain.
Nonexempt records released under 

the authority of this part are considered 
to be in the public domain. Such records 
may also be made available in 
Components’ reading rooms to facilitate 
public access. Exempt records released 
pursuant to this part or other statutory 
or regulatory authority, however, may 
be considered to be in the public domain 
only when their release constitutes a 
waiver of the FOIA exemption. When 
the release does not constitute such a 
waiver, such as when disclosure is made 
to a properly constituted advisory 
committee or to a Congressional 
Committee, the released records do not 
lose their exempt status. Also, while 
authority may exist to disclose records 
to individuals in their official capacity, 
the provisions of this part apply if the 
same individual seeks the records in a 
private or personal capacity.

§ 518.24 Creating a record.
(a) A record must exist and be in the 

possession and control of the 
Department of Defense at the time of the 
search to be considered subject to this 
part and the FOIA. Mere possession of a 
record does not presume departmental 
control and such records, or identifiable 
portions thereof, would be referred to 
the originating Agency for direct 
response to the requester. There is no 
obligation to create not compile a record 
to satisfy an FOIA request. A DoD 
Component, however, may compile a 
new record when so doing would result 
in a more useful response to the 
requester, or be less burdensome to the 
agency than providing existing records, 
and the requester does not object. Cost 
of creating or compiling such a record 
may not be charged to the requester 
unless the fee for creating the record is 
equal to or less than the fee which 
would be charged for providing the 
existing record.

(b) With respect to electronic data, the 
issue of whether records are actually 
created or merely extracted from an

existing database is not always readily 
apparent. Consequently, when 
responding to FOIA requests for 
electronic data where creation of record, 
programming, or particular format are 
questionable, in other words, if the 
capability exists to respond to the 
request, and the effort would be a 
business as usual approach, then the 
request should be processed. However, 
the request need not be processed 
where the capability to respond does 
not exist without a significant 
expenditure of resources, thus not being 
a normal business as usual approach.

(c) Requested records, or portions 
thereof, may be located at several Army 
offices. The official receiving the FOIA 
request will refer it to those other offices 
for a direct reply if—

(1) The information must be reviewed 
for release under the FOIA; and

(2) Assembling the information would 
interfere materially with DA operations 
at the site first receiving the request.

§ 518.25 Description of requested record.
(a) Identification of the record desired 

is the responsibility of the member of 
the public who requests a record. The 
requester must provide a description of 
the desired record, that enables the 
Government to locate the record with a 
reasonable amount of effort. The Act 
does not authorize “fishing expeditions.” 
When a DoD Component receives a 
request that does not “reasonably 
describe” the requested record, it shall 
notify the requester of the defect. The 
defect should be highlighted in a 
specificity letter, asking the requester to 
provide the type of information outlined 
below in § 518.61(b) of this publication. 
Components are not obligated to act on 
the request until the requester responds 
to the specificity letter. When 
practicable, Components shall offer 
assistance to the requester in identifying 
the records sought and in reformulating 
the request to reduce the burden on the 
agency in complying with the Act. DA 
officials will reply to unclear requests 
by letter. The letter will—

(1) Describe the defects in the request.
(2) Explain the types of information in 

paragraph (b) of this section, and ask 
the requester for such information.

(3) Explain that no action will be 
taken on the request until the requester 
replies to the letter.

(b) The following guidelines are 
provided to deal with “fishing 
expedition” requests and are based on 
the principle of reasonable effort. 
Descriptive information about a record 
may be divided into two broad 
categories.

(1) Category I is file-related and 
includes information such as type of

record (for example, memorandum), 
title, index citation, subject area, date 
the record was created, and originator.

(2) Category II is event-related and 
includes the circumstances that resulted 
in the record being created or the date 
and circumstances surrounding the 
event the record covers.

(c) Generally, a record is not 
reasonably described unless the 
description contains sufficient Category
I information to permit the conduct of an 
organized, nonrandom search based on 
the Component’s filing arrangements 
and existing retrieval systems, or unless 
the record contains sufficient Category
II information to permit inference of the 
Category I elements needed to conduct 
such a search.

(d) The following guidelines deal with 
requests for personal records.
Ordinarily, when personal identifiers 
are provided only in connection with a 
request for records concerning the 
requester, only records retrievable by 
personal identifiers need be searched. 
Search for such records may be 
conducted under Privacy Act 
procedures. No record may be denied 
that is releasable under the FOIA.

(e) The above guidelines 
notwithstanding, the decision of the 
DoD Component concerning 
reasonableness of description must be 
based on knowledge of its files. If the 
description enables DoD Component 
personnel with reasonable effort, the 
description is adequate.

§ 518.26 Referrals.
(a) A request received by a DoD 

Component having no records 
responsive to a request shall be referred 
routinely to another DoD Component, if 
the other Component confirms that it 
has the requested record, and this belief 
can be confirmed by the other DoD 
Component. In cases where the 
Component receiving the request has 
reason to believe that the existence or 
nonexistence of the record may in itself 
be classified, that Component will 
consult the DoD Component having 
cognizance over the record in question 
before referring the request. If the DoD 
Component that is consulted determines 
that the existence or nonexistence of the 
record is in itself classified, the 
requester shall be so notified by the 
DoD Component originally receiving the 
request, and no referral shall take place. 
Otherwise, the request shall be referred 
to the other DoD Component, and the 
requester shall be notified of any such 
referral. Any DoD Component receiving 
a request that has been misaddressed 
shall refer the request to the proper 
address and advise the requester.
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Within the Army, referrals wilt be made 
directly to offices that may have custody 
of requested records. If the office 
receiving the FOIA request does not 
know where the requested records are 
located, the request and an explanatory 
cover letter will be forwarded to The 
Army Freedom of Information and 
Privacy Act Division, Information 
Systems Command, Attn: ASQNS-QP- 
F, room 1146, Hoffman Building I, 
Alexandria, VA 22331-0301.'

(b) Whenever a record or a portion of 
a record is, after prior consultation, 
referred to another DoD Component or 
to a Government agency outside of the 
Department of Defense for a release 
determination and direct response, the 
requester shall be informed of the 
referral. Referred records shall only be 
identified to the extent consistent with 
security requirements.

(c) A DoD Component shall refer an 
FOIA request for a classified record that 
it holds to another DoD Component or 
agency outside the Department of 
Defense, if the record originated m the 
other DoD Component or outside agency 
or if the classification is derivative. In 
this situation, provide the record and a 
release recommendation on the record 
with the referral action.

(d) A DoD Component may also refer 
a request for a record that it originated 
to another DoD Component or agency 
when the record was created for the use 
of the other DoD Component or agency. 
The DoD Component or agency for 
which the record was created may have 
an equally valid interest in withholding 
the record as the DoD Component that 
created the record. In such situations, 
provide the record and a release 
recommendation on the record with the 
referral action. An example of such a 
situation is a request for audit reports 
prepared by the Defense Contract Audit 
Agency. These advisory reports are 
prepared far the use of contracting 
officers and their release to the audited 
contractor shall be at the discretion of 
the contracting officer. Any FOIA 
request shall be referred to the 
appropriate contracting officer and the 
requester shall be notified of the 
referral.

(e) Within the Department of Defense, 
a Component shall ordinarily refer an 
FOIA request for a record that it holds, 
but that was originated by another DoD 
Component or that contains substantial 
information obtained from another DoD 
Component, to that Component for 
direct response, after direct 
coordination and obtaining concurrence 
from, the Component. The requester then 
shall be notified of such referral. DoD 
Components shall not, in any case, 
release or deny such records without

prior consultation with the other DoD 
Component.

(f) DoD Components that receive 
referred requests shall answer them in 
accordance with the time limits 
established by the FOIA and this 
Regulation. Those time limits shall begin 
to run upon receipt of the referral by the 
official designated to respond.

(g) Agencies outside the Department 
of Defense that are subject toe the FOIA:

(1) A Component may refer as FOIA 
request for any record that originated in 
an agency outside the DoD or that is 
based on information obtained from an 
outside agency to the agency for direct 
response to the request« after 
coordination with the outside agency, if 
that agency is subject to FOIA. 
Otherwise, the Component must 
respond to the request.

(2) A DoD Component shall refer to 
the agency that provided the record any 
FOIA request for investigative, 
intelligence, or any other type of records 
that are on loan to the Department of 
Defense for a specific purpose, if the 
records are restricted from further 
release and so marked. However, if for 
investigative or intelligence purposes, 
the outside agency desires anonymity, a 
Component may only respond directly to 
the requester after coordination with the 
outside agency.

13) Notwithstanding anything to the 
contrary in $ 518.26, a Component shall 
notify requesters seeking National 
Security Council {NSC) or White House 
documents that they should write 
directly to the NSC or White House for 
such documents. DoD documents in 
which the NSC or White House has a 
concurrent reviewing interest shall be 
forwarded to the Office of the Assistant 
Secretary of Defense (Public Affairs) 
(OASD(PA)}, Attn: Directorate For 
Freedom of Information and Security 
Review (DFOISR), which shall effect 
coordination with the NSC or White 
House, and return the documents to die 
originating agency after NSC review and 
determination. NSC or White House 
documents discovered in Components* 
files which are responsive to the FOIA 
request shall be forwarded to 
OASD(PA), Attn: DFOISR, for 
subsequent coordination with the NSC 
or White House, and returned to the 
Component with a release 
determination.

(h) To the extent referrals are 
consistent with the policies expressed 
by this paragraph, referrals between 
offices of the same DoD Component are 
authorized;

(i) On occasion, the Department of 
Defense receives FOIA requests for 
General Accounting Office (GAO) 
documents containing DoD information.

Even though the GAO is outside the 
Executive Branch, and not subject to the 
FOIA, all FOIA requests for GAO 
documents containing DoD information 
received either from the public, or on 
referral from the GAO, will be 
processed under die provisions of the 
FOIA. In DA, requests received for GAO 
documents that contain classified Army 
information will be handled by the 
Army Inspector General's Office.

§518.27 Authentication.

Records provided under this Part shall 
be authenticated with an appropriate 
seal, whenever necessary, to fulfill an 
official Government or other legal 
function. This service, however, is in 
addition to that required under the FOIA 
and is not included in the FOIA fee 
schedule. DoD Components may charge 
for the service at a rate of $5.20 for each 
authentication.

§ 518.28 Unified and specified commands.
(a) The Unified Commands are placed 

under the jurisdiction of the OSD, 
instead of the administering Military 
Department, only for the purpose of 
administering the DoD FOIA Program. 
This policy represents an exception to 
the policies directed in DoD Directive 
5100.3 (reference (f)}; it authorizes and 
requires the Unified Commands to 
process Freedom of Information (FOX) 
requests in accordance with DoD 
Directive 5400.7 (reference (b)} and this 
Regulation. The Unified Commands 
shall forward directly to the OASD{PA), 
all correspondence associated with the 
appeal of an initial denial for records 
under the provisions of the FOIA. 
Procedures to effect this administrative 
requirement are outlined in appendix A  
For Army components of unified 
commands, if die requested records are 
joint documents, process the FOIA 
request through unified command 
channels. If the requested documents 
are Army-unique, process the FOIA 
request through Army channels.

fb) The Specified Commands remain 
under the jurisdiction of the 
administering Military Department. The 
Commands shall designate IDAs within 
their headquarters: however, the 
appellate authority shall reside with the 
Military Department.

§ 518.29 Relationship between the FOIA 
and the Privacy Act (PA),

Not all requesters are knowledgeable 
of the appropriate statutory authority to 
cite when requesting records. In some 
instances, they may cite neither Act, but 
will imply one or both Acts. For these 
reasons, the following guidelines are 
provided to ensure that requesters
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receive the greatest amount of access 
rights under both Acts:

(a) Requesters who seek records 
about themselves contained in a PA 
system of records and who cite or imply 
the PA, will have their requests 
processed under the provisions of the 
PA.

(b) Requesters who seek records 
about themselves which are not 
contained in a PA system of records and 
who cite or imply the PA, will have their 
requests processed under the provisions 
of the FOLA, since they have no access 
under the PA.

(c) Requesters who seek records about 
themselves which are contained in a PA 
system of records and who cite or imply 
the FOIA or both Acts will have their 
requests processed under the time limits 
of the FOIA and the exemptions and 
fees of the PA. This is appropriate since 
greater access will be received under 
the PA.

(dj Requesters who seek access to 
agency records and who cite or imply 
the PA and FOIA, will have their 
requests processed under the FOIA.

(e) Requesters should be advised in 
final responses why their request was 
processed under a particular Act.

§ 518.30 Records management.
FOIA records shall be maintained and 

disposed of in accordance with DoD 
Component Disposition instructions and 
schedules. See AR 25-400-2. AR 25-1 
contains Army policy for records 
management requirements m the life 
cycle management of information. 
Information access and release, to 
include potential electronic access by 
the public, will be considered during 
information systems design.

Subpart B—FOIA Reading Rooms
Requirements

§ 518.31 Reading room.
Each Component shall provide an 

appropriate facility or facilities where 
the public may inspect and copy or have 
copied the materials described below. In 
addition to the materials described 
below, Components may elect to place 
other documents in their reading room 
as a means to provide public access to 
such documents. DoD Components may 
share reading room facilities if the 
public is not unduly inconvenienced. 
When appropriate, the cost of copying 
may be imposed on the person 
requesting the material in accordance 
with the provisions of subpart F  of this 
part. The Army FOIA Reading Room is 
operated by The Freedom of Information 
and Privacy Act Division, Information 
Systems Command It is located in room

1146, Hoffman Building !, 2461 
Eisenhower Avenue, Alexandria, VA 
22331-0301. It is open from 0800 to 1530 
Monday through Friday, except 
holidays.

§ 518.32 Material availability.
The FOIA requires that so-called 

“(a)(2)” materials shall be made 
available in the FOIA reading room for 
inspection and copying, unless such 
materials are published and copies are 
offered for sale. Identifying details that, 
if revealed, would create a clearly 
unwarranted invasion of personal 
privacy may be deleted from “(a)(2)“ 
materials made available for inspection 
and copying. In every case, justification 
for the deletion must be fully explained 
in writing. However, a DoD Component 
may publish in the Federal Register a 
description of the basis upon which it 
will delete identifying details of 
particular types of documents to avoid 
clearly unwarranted invasions of 
privacy. In appropriate cases, the DoD 
Component may refer to this description 
rather than write a separate justification 
for each deletion. So-called “(a)(2)” 
materials are:

(a) Final opinions, including 
concurring and dissenting opinions, and 
orders made in the adjudication of 
cases, as defined in 5 U.S.C. 551 
(reference (g)), that may be cited, used, 
or relied upon as precedents in future 
adjudications.

(b) Statements of policy and 
interpretations that have been adopted 
by the agency and are not published in 
the Federal Register.

(c) Administrative staff manuals and 
instructions, or portions thereof, that 
establish DoD policy or interpretations 
of policy that affect a member of the 
public. This provision does not apply to 
instructions for employees on tactics 
and techniques to be used in performing 
their duties, or to instructions relating 
only to the internal management of the 
DoD Component. Examples of manuals 
and instructions not normally made 
available are:

(1) Those issued for audit, 
investigation, and inspection purposes, 
or those that prescribe operational 
tactics, standards of performance, or 
criteria for defense, prosecution, or 
settlement of cases.

(2) Operations and maintenance 
manuals and technical information 
concerning munitions, equipment, 
systems, and foreign intelligence 
operations.

Indexes

§ 518.33 “(a)(2)“ materials.
(a) Each DoD Component shall

maintain in each facility prescribed in 
§ 518.31, an index of materials described 
in § 518.4, that are issued, adopted, or 
promulgated, after July 4 ,1967. No 
“(a)(2)” materials issued, promulgated, 
or adopted after July 4 ,1967 that are not 
indexed and either made available or 
published may be relied upon, used or 
cited as precedent against any 
individual unless such individual has 
actual and timely notice of the contents 
of such materials. Such materials issued, 
promulgated, or adopted before July 4, 
1967, need not be indexed, but must be 
made available upon request if not 
exempted under this Regulation.

(bj Each DoD Component shall 
promptly publish quarterly or more 
frequently, and distribute, by sale or 
otherwise, copies of each index of 
“(a)(2)” materials or supplements 
thereto unless it publishes in the Federal 
Register an order containing a 
determination that publication is 
unnecessary and impracticable. A copy 
of each index or supplement not 
published shall be provided to a 
requester at a cost not to exceed the 
direct cost of duplication as set forth in 
subpart F.

(c) Each index of “(a)(2)” materials or 
supplement thereto shall be arranged 
topically or by descriptive words rather 
than by case name or numbering system 
so that members of the public can 
readily locate material. Case name and 
numbering arrangements, however, may 
also be included for DoD Component 
convenience.

§ 518.34 Other materials.
(a) Any available index of DoD 

Component material published in the 
Federal Register, such as material 
required to be published by section 
552(a)(1) of the FOIA, shall be made 
available in DoD Component FOLA 
reading rooms. Army “(a)(2)” materials 
are published in DA Pam 25-30.

(b) Although not required to be made 
available in response to FOIA requests 
or made available in FOIA Reading 
Rooms, “(a)(1)” materials shall, when 
feasible, be made available in FOIA 
reading rooms for inspection and 
copying. Examples of “(a)(1)" materials 
are: descriptions of an agency’s central 
and field organization, and to the extent 
they affect the public, rules of 
procedures, descriptions of forms 
available, instruction as to the scope 
and contents of papers, reports, or 
examinations, and any amendment, 
revision, or report of the 
aforementioned.
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Subpart C—Exemptions 

General Provisions 

§ 518.35 General.
Records that meet the exemption 

criteria in the exemption part of subpart 
C may be withheld from public 
disclosure and need not be published in 
the Federal Register, made available in 
a library reading room, or provided in 
response to an FOIA request.

§ 518.36 Jeopardy of government interest
An exempted record, other than those 

being withheld pursuant to Exemptions 
1, 3 or 6, shall be made available upon 
the request of any individual when, in 
the judgment of the releasing DoD 
Component or higher authority, no 
jeopardy to government interest would 
be served by release. It is appropriate 
for DoD Components to use their 
discretionary authority on a case-hy- 
case basis in the release of given 
records. If a DoD Component determines 
that a record requested under the FOIA 
meets the Exemption 4 withholding 
criteria set forth in this publication, the 
DoD Component shall not ordinarily 
exercise its discretionary power to 
release, absent circumstances in which 
a compelling public interest will be 
served by release of that record. Further 
guidance on this issue may be found in 
§ 518.37, Number 4. and § 518.65.

Exemptions

518.37 FOIA exemptions.
The following types of records may be 

withheld by the IDA in whole or in part 
from public disclosure under the FOIA, 
unless otherwise prescribed by law. A 
discretionary release (also see § 518.23) 
to one requester may preclude the 
withholding of the same record under a 
FOIA exemption if the record is 
subsequently requested by someone 
else. In applying exemptions, the 
identity of the requester and the purpose 
for which the record is sought are 
irrelevant with the exception that an 
exemption may not be invoked where 
the particular interest to be protected is 
the requester’s privacy interest.

(a) Number 1. Those properly and 
currently classified in the interest of 
national defense or foreign policy, as 
specifically authorized under the criteria 
established by executive order and 
implemented by regulations, such as 
DoD 5200.1-R (reference h). Although 
material is not classified at the time of 
the FOIA request, a classification 
review may be undertaken to determine 
whether the information should be 
classified. The procedures in 
§ 518.53(c)(4) apply. In addition, this

exemption shall be invoked when the 
following situations are apparent:

(1) The fact of the existence or 
nonexistence of a record would itself 
reveal classified information. In this 
situation, Components shall neither 
confirm nor deny the existence or 
nonexistence of the record being 
requested. A “refusal to confirm or 
deny" response must be used 
consistently, not only when a record 
exists, but also when a record does not 
exist. Otherwise, the pattern of using a 
"no record" response when a record 
does not exist, and a “refusal to confirm 
or deny” when a record does exist will 
itself disclose national security 
information.

(2) Information that concerns one or 
more of the classification categories 
established by executive order and DoD 
5200.1-R (reference (h)) shall be 
classified if its unauthorized disclosure, 
either by itself or in the context of other 
information, reasonably could be 
expected to cause damage to the 
national security.

(b) Number 2. Those related solely to 
the internal personnel rules and 
practices of DoD or any of its 
Components. This exemption has two 
profiles, high b2 and low b2.

(1) Records qualifying under high b2 
are those containing or constituting 
statitutes, rules, regulations, orders, 
manuals, directives, and instructions the 
release of which would allow 
circumvention of these records thereby 
substantially hindering the effective 
performance of a significant function of 
the DoD. Examples include:

(1) Those operating rules, guidelines, 
and manuals for DoD investigators, 
inspectors, auditors, or examiners that 
must remain privileged in order for the 
DoD Component to fulfill a legal 
requirement.

(ii) Personnel and other administrative 
matters, such as examination questions 
and answers used in training courses or 
in the determination of the qualification 
of candidates for employment, entrance 
on duty, advancement, or promotion.

(iii) Computer software meeting the 
standards of § 518.10(c), the release of 
which would allow circumvention of 
statute or DoD rules, regulations, orders, 
directives, or instructions. In this 
situation, the use of the software must 
be closely examined to ensure a 
circumvention possibility exists.

(2) Records qualifying under the low 
b2 profile are those that are trivial and 
housekeeping in nature for which there 
is no legitimate public interest or benefit 
to be gained by release, and it would 
constitute an administrative burden to 
process the request in order to disclose 
these records. Examples include: Rules

of personnel’s use of parking facilities or 
regulation of lunch hours, statements of 
policy as to sick leave, and trivial 
administrative data such as file 
numbers, mail routing stamps, initials, 
data processing notations, briéf 
references to previous communications, 
and other like administrative markings.

(3) Negotiation and bargaining 
techniques, practices, and limitations.

(c) Number 3. Those concerning 
matters that a statute specifically 
exempts from disclosure by terms that 
permit no discretion on the issue, or in 
accordance with criteria established by 
that statute for withholding or referring 
to particular types of matters to be 
withheld. Examples of statutes are:

(1) National Security Agency 
Information Exemption, Pub. L. 86-36, 
Section 6 (reference (c)).

(2) Patent Secrecy, 35 U.S.C. 181-188 
(reference (i)). Any records containing 
information relating to inventions that 
are the subject of patent applications on 
which Patent Secrecy Orders have been 
issued.

(3) Restricted Data and Formerly 
Restricted Data, 42 U.S.C. 2162 
(reference (j)).

(4) Communication Intelligence, 18 
U.S.C. 798 (reference (k)).

(5) Authority to Withhold From Public 
Disclosure Certain Technical Data, 10 
U.S.C. 130 and DoD Directive 5230.25 
(reference (w) and (aa)).

(6) Confidentiality of Medical Quality 
Records: Qualified Immunity 
Participants, 10 U.S.C. 1102 (reference 
(cc)).

(7) Physical Protection of Special 
Nuclear Material: Limitation on 
Dissemination of Unclassified 
Information, 10 U.S.C. 128 (reference ii).

(8) Protection of Intelligence Sources 
and Methods, 50 U.S.C. 403(d)(3).

(d) Number 4. Those containing trade 
secrets or commercial or financial 
information that a DoD Component 
receives from a person or organization 
outside the Government with the 
understanding that the information or 
record will bë retained on a privileged 
or confidential basis in accordance with 
the customary handling of such records. 
Records within the exemption must 
contain trade secrets, or commercial or 
financial records, the disclosure of 
which is likely to cause substantial 
harm to the competitive position of the 
source providing the information; impair 
the Government’s ability to obtain 
necessary information in the future; or 
impair some other legitimate 
government interest. Examples include 
records that contain:

(1) Commercial or financial 
information received in confidence in
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connection with loans, bids, contracts, 
or proposals, as well as other 
information received in confidence or 
privileged, such as trade secrets, 
inventions, discoveries, or other 
proprietary data.

(2) Statistical data and commercial or 
financial information concerning 
contract performance, income, profits, 
losses, and expenditures, if offered and 
received in confidence from a contractor 
or potential contractor.

(31 Personal statements given in the 
course of inspections, investigations, or 
audits, when such statements are 
received in confidence from the 
individual and retained in confidence 
because they reveal trade secrets or 
commercial or financial information 
normally considered confidential or 
privileged.

(4) Financial data provided in 
confidence by private employers in 
connection with locality wage surveys 
that are used to fix and adjust pay 
schedules applicable to the prevailing 
wage rate of employees within the 
Department of Defense.

(5J Scientific and manufacturing 
processes or developments concerning 
technical or scientific data or other 
information submitted with an 
application for a research grant, or with 
a report while research is in progress.

(6) Technical or scientific data 
developed by a contractor or 
subcontractor exclusively at private 
expense, and technical or scientific data 
developed in part with Federal funds 
and in part at private expense, wherein 
the contractor or subcontractor has 
retained legitimate proprietary interests 
in such data in accordance with 10 
U.S.C. 2320-2321 and DoD Federal 
Acquisition Regulation Supplement 
(DFARS), suhpart 227.4 (references (aa) 
and (cc)). Technical data developed 
exclusively with Federal funds may be 
withheld under Exemption Number 3 if 
it meets the criteria of 10 U.S.C. 130 and 
DoD Directive 5230.25 (reference (v)}
(see § 518.37(e)),

(7) Computer software meeting the 
conditions of section 518.10(c), which is 
copyrighted under the Copyright Act of 
1976 (17 U.S.C. 106), the disclosure of 
which would have an adverse impact on 
the potential market value of a 
copyrighted work.

(e) Number 5L Except as provided in 
paragraphs (e)(2) through (5) of this 
section, internal advice, 
recommendations, and subjective 
evaluations, as contrasted with factual 
matters, that are reflected in records 
pertaining to the decision-making 
process of an agency, whether within or 
among agencies (as defined in 5 U.S.C. 
552(e) (reference (a))» or within or among

DoD Components. Also exempted are 
records pertaining to the attorney-client 
privilege and the attorney work-product 
privilege.

(1) Examples include:
(1) The nonfactual portions of staff . 

papers, to include after-action reports 
and situation reports containing staff 
evaluations, advice, opinions or 
suggestions.

(ii) Advice, suggestions, or evaluations 
prepared on behalf of the Department of 
Defense by individual consultants or by 
boards, committees, councils, groups, 
panels, conferences, commissions, task 
forces, or other similar groups that are 
formed for the purpose of obtaining 
advice and recommendations.

(iii) Those nonfactual portions of 
evaluations by DoD Component 
personnel of contractors and their 
products.

(iv) Information of a speculative, 
tentative, or evaluative nature or such 
matters as proposed plans to procure  ̂
lease or otherwise acquire and dispose 
of materials, real estate, facilities or 
functions, when such information would 
provide undue or unfair competitive 
advantage to private personal interests 
or would impede legitimate Government 
functions.

(v) Trade secret or other confidential 
research development, or commercial 
information owned by the Government, 
where premature release is likely to 
affect tite Government’s negotiating 
position or other commercial interests.

(vi) Records that are exchanged 
among agency personnel and within and 
among DoD Components or agencies aa 
part of the preparation for anticipated 
administrative proceeding by an agency 
or litigation before any Federal, State, or 
military court, as well as records that 
qualify for the attorney-client privilege.

(vii) Those portions of official reports 
of inspection, reports of the Inspector 
Generals, audits, investigations, or 
surveys pertaining to safety, security, of 
the internal management, 
administration, or operation of one or 
more DoD Components, when these 
records have traditionally been treated 
by the courts as privileged against 
disclosure in litigation.

(viii) Computer software meeting the 
standards of § 518.10(c), which is 
deliberative in nature, the disclosure of 
which would inhibit or chill the decision 
making process. In this situation, the use 
of software must be closely examined to 
ensure its deliberative nature.

(ix) Planning, programming, and 
budgetary information which is involved 
in the defense planning and resource 
allocation process (see reference (kk)).

(2) If any such intra or interagency 
record or reasonably segregable portion

of such record hypothetically would be 
made available routinely through die 
“discovery process“ in the course of 
litigation with the agency, i.e., the 
process by which litigants obtain 
information from each other that is 
relevant to the issues in a trial or 
hearing, then it should not be withheld 
from the general public even though 
discovery has not been sought in actual 
litigation. If, however, the information 
hypothetically would only be made 
available through the discovery process 
by special order of the court based on 
the particular needs of a litigant, 
balanced against the interest of the 
agency in maintaining its confidentiality, 
then the record or document need not be 
made available under this Regulation. 
Consult with legal counsel to determine 
whether exemption 5 material would be 
routinely made available through the 
discovery process.

(3) Intra or interagency memoranda or 
letters that are factual, or those 
reasonably segregable portions that are 
factual, are routinely made available 
through “discovery,” and shall be made 
available to a requester, unless the 
factual material is otherwise exempt 
from release, inextricably intertwined 
with the exempt information, so 
fragmented as to be uninformative, or so 
redundant of information already 
available to the requester as to provide 
no new substantive information.

(4) A direction or order from a 
superior to a subordinate, though 
contained in an internal communication, 
generally cannot be withheld from a 
requester if it constitutes policy 
guidance or a decision, as distinguished 
from a discussion of preliminary matters 
or a request for information or advice 
that would compromise the decision
making process.

(5) An internal communication 
concerning a decision that subsequently 
has been made a matter of public record 
must be made available to a requester 
when the rationale for the decision is 
expressly adopted or referenced in the 
record containing the decision.

(f) Number 6. Information in personnel 
and medical files, as well as similar 
personal information in other files, that, 
if disclosed to the requester would result 
in a clearly unwarranted invasion of 
personal privacy. Release of information 
about an individual contained in a 
Privacy Act System of records that 
would constitute a clearly unwarranted 
invasion of privacy is prohibited, and 
could subject the releaser to civil and 
criminal penalties.

(1) Examples of other files containing 
personal information similar to that
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contained in personnel and medical files 
include:

(1) Those compiled to evaluate or 
adjudicate the suitability of candidates 
for civilian employment or membership 
in the Armed Forces, and the eligibility 
of individuals (civilian, military, or 
contractor employees) for security 
clearances, or for access to particularly 
sensitive classified information.

(ii) Files containing reports, records, 
and other material pertaining to 
personnel matters in which 
administratve action, including 
disciplinary action, may be taken.

(2) Home addresses are normally not 
releasable without the consent of the 
individuals concerned. In addition, the 
release of lists of DoD military and 
civilian personnel’s names and duty 
addresses who are assigned to units that 
are sensitive, routinely deployable, or 
stationed in foreign territories can 
constitute a clearly unwarranted 
invasion of personal privacy.

(i) A privacy interest may exist in 
personal information even though the 
information has been disclosed at some 
place and time. If personal information 
is not freely available from sources 
other than the Federal Government a 
privacy interest exists in its 
nondisclosure. The fact that the 
Government expended funds to prepare, 
index and maintain records on personal 
information, and the fact that a 
requester invokes FOIA to obtain these 
records indicated the information is not 
freely available.

(ii) Published telephone directories, 
organizational charts, rosters and 
similar materials for personnel assigned 
to units that are sensitive, routinely 
deployable, or stationed in foreign 
territories are withholdable under this 
exemption.

(3) This exemption shall not be used 
in an attempt to protect the privacy of a 
deceased person, but it may be used to 
protect the privacy of the deceased 
person’s family.

(4) Individuals’ personnel, medical, or 
similar file may be withheld from them 
or their designated legal representative 
only to the extent consistent with DoD 
Directive 5400.11 (reference (d)).

(5) A clearly unwarranted invasion of 
the privacy of the persons indentified in 
a personnel, medical or similar record 
may constitute a basis for deleting those 
reasonably segregable portions of that 
record, even when providing it to the 
subject of the record. When withholding 
personal information from the subject 
record, legal counsel should first be 
consulted.

(6) Requests for access to or release of 
records, before appellate review, of 
courts-martial or special courts-martial

involving a bad conduct discharge 
should be addressed as in appendix B, 
paragraph 5. This guidance does not 
preclude furnishing records of a trial to 
an accused.

(g) Number 7. Records or information 
compiled for law enforcement purposes; 
Le., civil, criminal, or military law, 
including the implementation of 
executive orders or regulations issued 
pursuant to law. This exemption also 
applies to law enforcement 
investigations such as Inspector General 
investigations. This exemption may be 
invoked to prevent disclosure of 
documents not originally created for, 
but later gathered for law enforcement 
purposes.

(1) This exemption applies, however, 
only to the extent that production of 
such law enforcement records or 
information could result in the following:

(i) Could reasonably be expected to 
interfere with enforcement proceedings.

(ii) Would deprive a person of the 
right to a fair trial or to an impartial 
adjudication.

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy of a living person, 
including surviving family members of 
an individual identified in such a record.

(A) This exemption also applies when 
the fact of thè existence or nonexistence 
of a responsive record would itself 
reveal personally private information, 
and the public interest in disclosure is 
not sufficient to outweigh the privacy 
interest. In this situation, Components 
shall neither confirm nor deny the 
existence or nonexistence of the record 
being requested.

(B) A “refusal to confirm or deny” 
response must be used consistently, not 
only when a record exists, but also 
when a record does not exist.
Otherwise, the pattern of using a “no 
records” response when a record does 
not exist and a “refusal to confirm or 
deny” when a record does exist will 
itself disclose personally private 
information.

(C) Refusal to confirm or deny should 
not be used when (7) the person whose 
personal privacy is in jeopardy has 
provided the requester with a waiver of 
his or her privacy rights; or (2) the 
person whose personal privacy is in 
jeopardy is decreased, and the agency is 
aware of the fact.

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a source within the 
Department of Defense, a State, local, or 
foreign agency or authority, or any 
private institution which furnishes the 
information on a confidential basis.

(v) Could disclose information 
furnished from a confidential source and

obtained by a criminal law enforcement 
authority in a criminal investigation or 
by an agency conducting a lawful 
national security intelligence 
investigation.

(vi) Would disclose techniques and 
procedures for law enforcement 
investigations or prosecutions, or would 
disclose guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be expected 
to risk circumvention of the law.

(vii) Could reasonably be expected to 
endanger the life or physical safety of 
any individual.

(2) Examples include:
(i) Statements of witnesses and other 

material developed during the course of 
the investigation and all materials 
prepared in connection with related 
government litigation or adjudicative 
proceedings.

(ii) The identity of firms or individuals 
being investigated for alleged 
irregularities involving contracting with 
the Department of Defense (Army) when 
no indictment has been obtained nor 
any civil action filed against them by the 
United States.

(iii) Information obtained in 
confidence, expressed or implied, in the 
course of a criminal investigation by a 
criminal law enforcement agency or 
office within a DoD Component, or a 
lawful national security intelligence 
investigation conducted by an 
authorized agency or office within a 
DoD Component. National security 
intelligence investigations include 
background security investigations and 
those investigations conducted for the 
purpose of obtaining affirmative or 
counterintelligence information.

(3) The right of individual litigants to 
investigative records currently available 
by law (such as, the Jencks Act, 18 
U.S.C. 3500, reference (1)) is not 
diminished.

(4) When the subject of an 
investigative record is the requester of 
the record, it may be withheld only as 
authorized by DoD Directive 5400.11 
(reference (d)). The Army implementing 
directive is AR 340-21.

(5) Exclusions. Excluded from the 
above exemption are the following two 
situations applicable to the Department 
of Defense:

(i) Whenever a request is made which 
involves access to records or 
information compiled for law 
enforcement purposes, and the 
investigation or proceeding involves a 
possible violation of criminal law where 
there is reason to believe that the 
subject of the investigation or 
proceeding is unaware of its pendency, 
and the disclosure of the existence of
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the records could reasonably be 
expected to interfère with enforcement 
proceedings, Components may, during 
only such times as that circumstance 
continues, treat the records or 
information as not subject to the FOIA. 
In such situation, the response to the 
requester will state that no records were 
found.

(ii) Whenever informant records 
maintained by a criminal law 
enforcement organization within a DoD 
Component under the informant’s name 
or personal identifier are requested by a 
third party using the informant’s name 
or personal identifier, the Component 
may treat thè records as not subject to 
the FOIA, unless the informant’s status 
as an informant has been officially 
confirmed. If it is determined that the 
records are not subject to the FOIA, the 
response to the requester will state that 
no records were found.

(h) Number 8. Those contained in or 
related to examination, operation or 
condition reports prepared by, on behalf 
of, or for the use of any agency 
responsible for the regulation or 
supervision of financial institutions.

(i) Number 9. Those containing 
geological and geophysical information 
and data (including maps) concerning 
wells.

Subpart D— For Official Use Only 

General Provisions 

§ 518.38 General.

Information that has not been given a 
security classification pursuant to the 
criteria of an Executive Order, but 
which may be withheld from the public 
for one or more of the reasons cited in 
FOIA exemptions 2 through 9 shall be 
considered as being for official use only. 
No other material shall be considered or 
marked “For Official Use Only”
(FOUO), and FOUO is not authorized as 
an anemic form of classification to 
protect national security interests,

§ 518.39 Prior FOUO application.
The prior application of FOUO 

markings is not a conclusive basis for 
withholding a record that is requested 
under the FOIA. When such a record is 
requested, the information in it shall be 
evaluated to determine whether, under 
current circumstances, FOIA » 
exemptions apply in withholding the 
record or portions of it. If any exemption 
or exemptions apply or applies, it may 
nonetheless be released when it is 
determined that no governmental 
interest will be jeopardized by its 
release.

§ 518.40 Historical papers.
Records such as notes, working 

papers, and drafts retained as historical 
evidence of DoD Component actions 
enjoy no special status apart from the 
exemptions under the FOIA (reference 
(a)).

§ 518.41 Time to mark records.
The marking of records at the time of 

their creation provides notice of FOUO 
content and facilitates review when a 
record is requested under the FOIA. 
Records requested under the FOIA that 
do not bear such markings, shall not be 
assumed to be releasable without 
examination for the presence of 
information that requires continued 
protection and qualifies as exempt from 
public release.

§ 518.42 Distribution statement.
Information in a technical document 

that requires a distribution statement 
pursuant to DoD Directive 5230.24 
(reference (m)), shall bear that 
statement and may be marked FOUO as 
appropriate.

§ 518.43 Location of markings.
(a) An unclassified document 

containing FOUO information shall be 
marked “For Official Use Only” in bold 
letters at least s/i6 of an inch high at the 
bottom on the outside of the front cover 
(if any), one each page containing FOUO 
information, and on die outside of the 
back cover (if any).

(b) Within a classified document, an 
individual page that contains both 
FOUO and classified information shall 
be marked at the top and bottom with 
the highest security classification of 
information appearing on the page.

(c) Within a classified document, an 
individual page that contains FOUO 
information but no classified 
information shall be marked “For 
Official Use Only” at the bottom of the 
page. The paragraphs containing the 
“For Official Use Only” information 
should also be marked with the initials 
FOUO.

(d) Other records, such as, 
photographs, films, tapes, or slides, shall 
be marked “For Official Use Only” or 
“FOUO” in a manner that ensures that a 
recipient or viewer is aware of the 
status of the information therein. 
Markings on microform will conform to 
the requirements of paragraphs (b) and
(c) of this section. As a minimum, each 
frame of a microform containing FOUO 
information will be marked “FOR 
OFFICIAL USE ONLY” at the bottom 
center of the appropriate page or frame. 
Classified or protective markings placed 
by a software program at both top and 
bottom of a page or frame of a

computer-generated report are 
acceptable. Storage media (disk packs 
or magnetic tapes) containing personal 
information subject to the Privacy Act 
will be labeled “FOR OFFICIAL USE 
ONLY-Privacy Act Information/’

(e) FOUO material transmitted 
outside the Department of Defense 
requires application of an expanded 
marking to explain the significance of 
the FOUO marking. This may be 
accomplished by typing or stamping the 
following statement on the record prior 
to transfer: “This document contains 
information EXEMPT FROM 
MANDATORY DISCLOSURE under the 
FOIA. Exemptions * * * apply.”

(f) Permanently bound volumes need 
to be marked only on the outside of the 
front and back covers, title page, and 
first and last pages. Volumes stapled by 
office-type hand or electric staples are 
not considered permanently bound.

Dissemination and Transmission

§ 518.44 Release and transmission 
procedures.

Until FOUO status is terminated, the 
release and transmission instructions 
that follow apply:

(a) FOUO information may be 
disseminated within DoD Components 
and between officials of DoD 
Components and DoD contractors, 
consultants, and grantees to conduct 
official business for the Department of 
Defense. Recipients shall be made 
aware of the status of such information, 
and transmission shall be by means that 
preclude unauthorized public disclosure. 
Transmittal documents shall call 
attention to the presence of FOUO 
attachments.

(b) DoD holders of FOUO information 
are authorized to convey such 
information to officials in other 
departments and agencies of the 
exécutive and judicial branches to fulfill 
a government function, except to the 
extent prohibited by the Privacy Act. 
Records thus transmitted shall be 
marked "For Official Use Only,” and the 
recipient shall be advised that the 
information has been exempted from 
public disclosure, pursuant to the FOIA, 
and that special handling instructions do 
or do not apply.

(e) Release of FOUO information to 
Members of Congress is governed by 
DoD Directive 5400.4 (reference (n)). 
Army implementing instructions are in 
§ 518.52 and in A R 1-20. Release to the 
GAO is governed by DoD Directive 
7650.1 (reference (o)). Records released 
to the Congress or GAO should be 
reviewed to determine whether the 
information warrants FOUO status. If 
not, prior FOUO markings shall be
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removed or effaced. If withholding 
criteria are m et the records shall be 
marked FOUO and the recipient 
provided an explanation for such 
exemption and marking. Alternatively, 
the recipient may be requested, without 
marking the record, to protect against its 
public disclosure for reasons that are 
explained.

§ 518.45 Transporting FOUO information.
Records containing FOUO information 

shall be transported in a  manner that 
precludes disclosure of the contents. 
When not commingled with classified 
information, FOUO information may be 
sent via ftrst-dass mail or parcel post. 
Bulky shipments, such as distributions 
of FOUO Directives or testing materials, 
that otherwise qualify under postal 
regulations may be sent by fourth-class 
mail. When material marked FOUO is 
removed from storage, attach DA Label 
87 (For Official Use Only Cover Sheet).

§ 518.46 Electrically transmitted 
messages.

Each part of electrically transmitted 
messages containing FOUO information 
shall be marked appropriately. 
Unclassified messages containing FOUO 
information shall contain the 
abbreviation “FOUO** before die 
beginning of the text. Such messages 
shall be transmitted in accordance with 
communications security procedures in 
ACP[EN]121 {U.S. Supp 1) (reference (p)) 
for FOUO information. Army follows the 
procedures in AR 25-11.

§ 518.47 Telephone usage.
(a) FOUO information may be 

discussed over the telephone lines with 
DoD, other Government agencies, and 
Government support contractors for 
official purposes.

(b) Facsimile c©imnimicatkms marked 
FOUO may be transmitted by nonsecure 
terminals with the FOUO markings 
intact between U.S. DoD, other U.S. 
Government agencies, and U.S. 
Government support contractors for 
official purposes.

Safeguarding FOUO Information
§ 518.48 During duty hours.

During normal working hours, records 
determined to be FOUO shall be placed 
in an out-of-sight location if the work 
area is accessible to non-govemmental 
personnel. When material marked 
FOUO is removed from storage, attach 
DA Label 87.

§518.49 During nonduty hours.
At the close of business, FOUO 

records shall be stored so as to preclude 
unauthorized access. Filing such 
material with other unclassified records

in unlocked files or desks, etc., is 
adequate when normal Ui>. Government 
or government-contractor internal 
building security is provided during 
nonduty hours. When such internal 
security control is not exercised, locked 
buildings or rooms normally provide 
adequate after-hours protection. If such 
protection is not considered adequate, 
FOUO material shall be stored in locked 
receptacles such as file cabinets, desks, 
or bookcases. FOUO records that are 
subject to the provisions of Public Law 
86-88 (reference (c)) shall meet the 
safeguards outlined for that group of 
records. Army personnel handling 
National Security Agency (NSA) records 
will follow NSA instructions on storing 
and safeguarding those records.
Termination, Disposal and Unauthorized 
Disclosures
§ 418.50 Termination.

The originator or other competent 
authority, e.g., initial denial and 
appellate authorities, shall terminate 
“For Official Use Only" markings or 
status when circumstances indicate that 
the information no longer requires 
protection from public disclosure. When 
FOUO status is terminated, all known 
holders shall be notified, to the extent 
practical. Upon notification, holders 
shall efface or remove the “For Official 
Use Only" markings, but records in file 
or storage need not be retrieved solely 
for that purpose.

§ 518.51 Disposal.
(a) Nonrecord copies of FOUO 

materials may be destroyed by tearing 
each copy into pieces to preclude 
reconstructing and placing them in 
regular hash containers. When local 
circumstances or experience indicates 
that tins destruction method Is not 
sufficiently protective of FOUO 
information, local authorities may direct 
otheT methods but must give due 
consideration to the additional expense 
balanced against the degree of 
sensitivity of the type of FOUO 
information contained in the records.

(b) Record copies of FOUO documents 
shall be disposed of in accordance with 
the disposal standards established 
under 44 U.S.C. chapter 33 (reference 
(q)), as implemented by DoD Component 
instructions concerning records 
disposal Army implementing 
disposition instructions are in AR 5-400- 
2.

§ 518.52 Unauthorized disclosure.
The unauthorized disclosure of FOUO 

records does not constitute an 
unauthorized disclosure of DoD 
information classified for security 
purposes. Appropriate administrative

action shall be taken, however, to fix 
responsibility for unauthorized 
disclosure whenever feasible, and 
appropriate disciplinary action shall be 
taken against those responsible. 
Unauthorized disclosure of FOUO 
information that is protected by the 
Privacy Act {reference (ggj) may also 
result in civil and criminal sanctions 
against responsible persons. The DoD 
Component that originated the FOUO 
information shall be informed of its 
unauthorized disclosure.

Subpart E—Release and Processing 
Procedures

General Provisions

§ 518.53 Public information.
(aj Since the policy of the Department 

of Defense is to make the maximum 
amount of information available to the 
public consistent with its other 
responsibilities, written requests for a 
DoD or Department of the Army record 
made under the FOIA may be denied 
only when:

(1) The record is subject to one or 
more of the exemptions in subpart C of 
this part

(2) The record has not been described 
well enough to enable the DoD 
Component to locate it with a 
reasonable amount of effort by an 
employee familiar with the files.

(3) The requester has failed to comply 
with the procedural requirements, 
including the written agreement to pay 
or payment of any required fee imposed 
by the instructions of the DoD 
Component concerned. When personally 
identifiable information in a record is 
requested by the subject of the record or 
his attorney, notarization of the request 
may be required.

(b) Individuals seeking DoD 
information should address their FOIA 
requests to one of the addresses listed in 
Appendix B,

(c) Release of information under the 
FOIA can have an adverse impact on 
OPSEC. The Army implementing 
directive for OPSEC is AR 530-1. It 
requires that OPSEC points of contact 
be named for all HQDA staff agencies 
and for all commands down to battalion 
level. The FOIA official for the staff 
agency or command will use DA Form 
4948-R to announce the OPSEC/FOIA 
advisor for the command. Persons 
named as OPSEC points of contact will 
be OPSEC/FOIA advisors. Command 
OPSEC/FOIA advisors should 
implement the policies and procedures 
in AR 530-1, consistent with this 
regulation and with the following 
considerations:
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(1) Documents or parts of documents 
properly classified in the interest of 
national security must be protected. 
Classified documents may be released 
in response to a FOIA request only 
under AR 380-5, chapter III. AR 380-5 
provides that if parts of a document are 
not classified and can be segregated 
with reasonable ease, they may be 
released, but parts requiring continued 
protection must be clearly identified.

(2) The release of unclassified 
documents could violate national 
security. When this appears possible, 
OPSEC-FOIA advisors should request a 
classification evaluation of the 
document by its proponent under AR 
380-5, paragraphs 2-204, 2-600, 2-800, 
and 2-801. In such cases, other FOIA 
exemptions (para 3-200) may also apply.

(3) A combination of unclassified 
documents, or parts of them, could 
combine to supply information that 
might violate national security if 
released. When this appears possible, 
OPSEC/FOIA advisors should consider 
classifying the combined information 
per AR 380-5, paragraph 2-211.

(4) A document or information may 
not be properly or currently classified 
when a FOIA request for it is received. 
In this case, the request may not be 
denied on the grounds that the 
document or information is classified 
except in accordance with Executive 
Order 12356, § 1.6(d), and AR 380-5, 
paragraph 2-204, and with approval of 
the Army General Counsel.

(d) OPSEC/FOIA advisors will—
(1) Advise persons processing FOIA 

requests on related OPSEC 
requirements.

(2) Help custodians of requested 
documents prepare requests for 
classification evaluations.

(3) Help custodians of requested 
documents identify the parts of 
documents that must remain classified 
under this paragraph and AR 380-5.

(e) OPSEC/FOIA advisors do not, by 
their actions, relieve FOIA personnel 
and custodians processing FOIA 
requests of their responsibility to protect 
classified or exempted information.
§ 518.54 Requests from private parties.

The provisions of the FOIA are 
reserved for persons with private 
interests as opposed to federal or 
foreign governments seeking 
information. Requests from private 
persons will be made in writing, and 
will clearly show all other addressees 
within the Federal Government to whom 
the request was also sent. This 
procedure will reduce processing time 
requirements, and ensure better inter 
and intra-agency coordination. 
Components are under no obligation to

establish procedures to receive hand 
delivered requests. Foreign governments 
seeking information from DoD 
Components should use established 
official channels for obtaining 
information. Release of records to 
individuals under the FOIA is 
considered public release of 
information, except as provided for in 
§ 518.24. DA officials will release the 
following records, upon request, to the 
persons specified below, even though 
these records are exempt from release to 
the general public. The 10-day limit 
(§ 518.22) applies.

(а) M edical records. Commanders or 
chiefs of medical treatment facilities 
will release information.

(1) On the condition of sick or injured 
patients to the patient’s relatives.

(2) That a patient’s condition has 
become critical to the nearest known 
relative or to the person the patient has 
named to be informed in an emergency.

(3) That a diagnosis of psychosis has 
been made to the nearest known 
relative or to the person named by the 
patient.

(4) On births, deaths, and cases of 
communicable diseases to local officials 
(if required by local laws).

(5) Copies of records of present or 
former soldiers, dependents, civilian 
employees, or patients in DA medical 
facilities will be released to the patient 
or to the patient’s representative on 
written request. The attending physician 
can withhold records if he or she thinks 
that release may injure the patient’s 
mental or physical health; in that case, 
copies of records will be released to the 
patient’s next of kin or legal 
representative or to the doctor assuming 
the patient’s treatment. If the patient is 
adjudged insane, or is dead, the copies 
will be released, on written request, to 
the patient’s next of kin or legal 
representative.

(б) Copies of records may be given to 
a Federal or State hospital or penal 
institution if the person concerned is an 
inmate or patient there.

(7) Copies of records or information 
from them may be given to authorized 
representatives of certain agencies. The 
National Academy of Sciences, the 
National Research Council, and other 
accredited agencies are eligible to 
receive such information when they are 
engaged in cooperative studies, with the 
approval of The Surgeon General of the 
Army. However, certain information on 
drug and alcohol use cannot be released, 
AR 600-85 covers the Army’s alcohol 
and drug abuse prevention and control 
program.

(8) Copies of pertinent parts of a 
patient’s records can be furnished to the 
staff judge advocate or legal officer of

the command in connection with the 
Government’s collection of a claim. If 
proper, the legal officer can release this 
information to the tortfeasor’s insurer 
without the patient’s consent.

Note: Information released to third parties 
under paragraphs (a) (5), (6), and (7) of this 
section must be accompanied by a statement 
of the conditions of release. The statement 
will specify that the information not be 
disclosed to other persons except as 
privileged communication between doctor 
and patient.

(b) Military personnel records.
Military personnel records will be 
released under these conditions:

(1) DA must provide specific 
information about a person’s military 
service (statement of military service) in 
response to a request by that person or 
with that person’s written consent to his 
or her legal representative.

(2) Papers relating to applications for, 
designation of beneficiaries under, and 
allotments to pay premiums for,
National Service Life Insurance or 
Serviceman’s Group Life Insurance will 
be released to the applicant or to the 
insured. If the insured is adjudged 
insane (evidence of an insanity 
judgment must be included) or dies, the 
records will be released, on request, to 
designated beneficiaries or to the next 
of kin.

(3) Copies of DA documents that record 
the death of a soldier, a dependent, or a 
civilian employee will be released, on 
request, to that person’s next of kin, life 
insurance carrier, and legal 
representative. A person acting on 
behalf of someone else concerned with 
the death (e.g., the executor of a will) 
may also obtain copies by submitting a 
written request that includes evidence of 
his or her representative capacity. That 
representative may give written consent 
for release to others.

(4) Papers relating to the pay and 
allowances or allotments of a present or 
former soldier will be released to the 
soldier or his or her authorized 
representative. If the soldier is 
deceased, these papers will be released 
to the next of kin or legal 
representatives.

(c) Civilian personnel records.
Civilian Personnel Officers (CPOs) with 
custody of papers relating to the pay 
and allowances or allotments of current 
or former civilian employees will release 
them to the employee or his or her 
authorized representative. If the 
employee is dead, these records will be 
released to the next of kin or legal 
representative. However, a CPO cannot 
release statements of witnesses, medical 
records, or other reports or documents 
pertaining to compensation for injuries
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or death of a DA civilian employee 
(Federal Personnel Manual, chap 294). 
Only officials listed in § 518.58(d) (18) 
can release such information.

(d) Release of information to the 
public concerning accused persons 
before determination of the case. Such 
release may prejudice the accused's 
opportunity for a fair and impartial 
determination of the case. The following 
procedures apply:

(1) Information that can be released. 
Subject to paragraph (d)(2) of this 
section, the following information 
concerning persons accused of an 
offense may be released by the 
convening authority to public news 
agencies or media.

(1) The accused’s name, grade or rank, 
unit, regular assigned duties, and other 
information as allowed by AR 340-21. 
paragraph 3-3a,

(ii) The substance or text of the 
offense of which the person is accused.

(lii) The identity of the apprehending 
or investigating agency and the length or 
scope of the investigation before 
apprehension. The factual 
circumstances immediately surrounding 
the apprehension, including the time and 
place of apprehension, resistance, or 
pursuit.

(iv) The type and place of custody, if 
any.

(2) Information that will not be 
released. Before evidence has been 
presented in open court, subjective 
observations or any information not 
incontrovertibly factual will not be 
released. Background information or 
information relating to the 
circumstances of an apprehension may 
be prejudicial to the best interests of the 
accused, and will not be released except 
under paragraph (d) of this section, 
unless if serves a law enforcement 
function. The following kinds of 
information will not be released:

(i) Observations or comments on an 
accused's character and demeanor, 
including those at the time of 
apprehension and arrest or during 
pretrial custody.

(ii) Statements, admissions, 
confessions, or alibis attributable to an 
accused, or the fact of refusal or failure 
of the accused to make a  statement

p i)  Reference to confidential sources, 
investigative techniques and procedures, 
investigator notes, and activity files.
This includes reference to fingerprint 
tests, polygraph examinations, blood 
tests, firearms identification tests, or 
similar laboratory tests or examinations.

(iv) Statements as to. the identity, 
credibility, or testimony of prospective 
witnesses.

(v) Statements concerning evidence or 
argument in the case, whether or not

that evidence or argument may be used 
at tiie trial.

(vi) Any opinion on the accused’s 
guilt.

(vii) Any opinion on the possibility of 
a plea of guilty to the offense charged, or 
of a plea to a lesser offense.

(3) Other considerations.
(i) Photographing or televising the 

accused. DA personnel should not 
encourage or volunteer assistance to' 
news media in photographing or 
televising an accused or suspected 
person being held or transported in 
military custody. DA representatives 
should not make photographs of an 
accused or suspect available unless a  
law enforcement function is served. 
Requests from news media to take 
photographs during courts-martial are 
governed by AR 360-5.

(ii) Fugitives from justice. This 
paragraph does not restrict the release 
of information to enlist public aid in 
apprehending a fugitive from justice.

(iii) Exceptional cases. Permission to 
release information from military 
personnel records other than as outlined 
in paragraph (b) of this section to public 
news agencies or media may be 
requested from The fudge Advocate 
General (Tf AG), Requests for 
information from military personnel 
records other than as outlined in 
paragraph (b) of this section above will 
be processed according to ¡this 
regulation.

(e) Litigation, tort claims, and 
contract disputes. Release of 
information or records under this 
paragraph is subject tothe time 
limitations prescribed in § 518.62. The 
requester must be advised of the 
reasons for nonrelease or referral.

(1) Litigation, (i) Each request for a 
record related to pending litigation 
involving the United States will be 
referred to the staff judge advocate or 
legal officer of the command. He or she 
will promptly inform the Litigation 
Division, Office of the Judge Advocate 
General (OTJAG), of the substance of 
the request and the content of the record 
requested. (Mailing address: HQDA 
(DAJA-LTJ, WASH DC 20310-2210; 
telephone, AUTOVON 227-3462 or 
commercial (202) 697-3462.)

(ii) If information is released for use in 
litigation involving the United States, 
the official responsible for investigative 
reports (AR 27-40, para 2-4) must be 
advised of the release. He or she will 
note the release in such investigative 
reports.

(M i)  Information or records normally 
exempted from release (i.e., personnel 
and medical records) may be releasable 
to tixe judge or court concerned, for use 
in litigation to which the United States

is not a party. Refer such requests to the 
local staff judge advocate or legal 
officer, who will «»ordinate it with the 
Litigation Division, OTJAG paragraph 
((a)of this section),

(2) Tort claims, (i) A claimant or a 
claimant's attorney may request a 
record that relates to a  pending 
administrative tort daim filed against 
the DA. Refer such requests promptly to 
the claims approving or settlement 
authority that has monetary jurisdiction 
over the pending daim. These 
authorities will follow AR 27-20. The 
request may concern an incident in 
which the pending claim is not as large 
as a potential claim; in such a case, refer 
the request to the authority that has 
monetary jurisdiction over the potential 
claim.

(ii) A potential claimant or his or her 
attorney may request Information under 
circumstances clearly indicating that it 
will be used to file a tort claim, though 
none has yet been filed. Refer such 
requests to the staff judge advocate or 
legal officer of the command. That 
authority, when subordinate, will 
promptly inform the Chief, U.S. Army 
Claims Service, of the substance of the 
request and the content of the record. 
(Mailing address: US. Army Claims 
Service, Attn: JAGS-TCC, Fort George 
G. Meade, MD 20755-5360; telephone, 
AUTOVON 923-7860 or commercial 
(301) 677-7860.)

(iii) DA officials listed in § 518.54(d) 
who receive requests under (a) or (b) of 
this section will refer them directly to 
the Chief, U.S. Army Claims Service. 
They will also advise the requesters of 
the referral and the basis for it.

(iv) The Chief, U.S. Army Claims 
Service, will process requests according 
to this regulation and AR 27-20, 
paragraph 1-10.

(3) Contract disputes. Each request for 
a record that relates to a potential 
contract dispute or a  dispute that has 
not reached final decision by the 
contracting officer will be treated as a 
request for procurement records and not 
as litigation. However, the officials 
listed in § § 518.50(a) and 518.54(d) will 
consider the effect of release on the 
potential ¡dispute. Those officials may 
consult with the U-S. Army Legal 
Services Agency. (Mailing address: U.S. 
Army Legal Services Agency, Attn: 
JALS-CA, Massif Building, 5611 
Columbia Pike, Falls Church, VA 22041- 
5013; telephone, AUTOVON 289-2023 or 
commercial (703) 756-2023.) If the 
request is for a record that relates to a 
pending contract appeal to the Armed 
Services Board of Contract Appeals or 
to a final decision that is still subject to 
appeal (Le.. 90 days have not lapsed
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after receipt of the final decision by the 
contractor), then the request will be—

(1) Treated as involving a contract 
dispute; and

(ii) Referred to the U.S. Army Legal 
Services Agency. (For address and 
phone number, see paragraph (e)(3) of 
this section.)

(f) Dissemination of unclassified 
information concerning physical 
protection of special nuclear material.
(1) Unauthorized dissemination of 
unclassified information pertaining to 
security measures, including security 
plans, procedures, and equipment for the 
physical protection of special nuclear 
material, is prohibited under 10 U.S.C. 
128 and para 3[EN]200, exemption 
number 3.

(2) This prohibition shall be applied 
by the Deputy Chief of Staff for 
Operations and Plans as the IDA, to 
prohibit the dissemination of any such 
information only if and to the extent that 
it is determined that the unauthorized 
dissemination of such information could 
reasonably be expected to have a 
significant adverse effect on the health 
and safety of the public or the common 
defense and security by significantly 
increasing the likelihood of—

(i) Illegal production of nuclear 
weapons; or

(ii) Theft, diversion, or sabotage of 
special nuclear mâteriàls, equipment, or 
facilities.

(3) In making such a determination, 
DOD personnel may consider what the 
likelihood of an illegal production, theft, 
diversion, or sabotage would be if the 
information proposed to be prohibited 
from dissemination were at no time 
available for dissemination.

(4) DOD personnel shall exercise the 
foregoing authority to prohibit the 
dissemination of any information 
described:

(i) So as to apply the minimum 
restrictions needed to protect the health 
and safety of the public or the common 
defense and security; and

(ii) Upon a determination that the 
unauthorized dissemination of such 
information could reasonably be 
expected to result in a significant 
adverse effect on the health and safety 
of the public or the common defense and 
security by significantly increasing the 
likelihood of—

(A) Illegal production of nuclear 
weapons; or

(B) Theft, diversion, or sabotage of 
special nuclear materials, equipment, or 
facilities.

(5) DOD employees shall not use this 
authority to withhold information from 
the appropriate committees of Congress.

(g) Release of names and duty 
addresses. (1) Requests for release of

personnel lists containing names and 
duty addresses will be denied under 
Exemption 2 of the FOIA. Coordinate all 
such requests with the appropriate IDA,

(2) Telephone directories, 
organizational charts, and/or staff 
directories published by installations or 
activities in CONUS and U.S. Territories 
will be released when requested under 
FOIA. In all such directories or charts, 
names of personnel assigned to 
sensitive units, routinely deployable 
units, or units stationed in foreign 
territories will be redacted and denied 
under Exemption 6 of the FOIA. By DoD 
policy, the names of general officers (or 
civilian equivalent) or public affairs 
officers may be released at any time.
The sanitized copy will be redacted by 
cutting out or masking the names and 
reproducing the document. The IDA is 
the U.S. Army Information Systems 
Command-Pentagon, Freedom of 
Information and Privacy Act Division, 
Attn: ASQNS-OP-F, room 1146,
Hoffman Building I, Alexandria, VA 
22331-0301.

(3) Public Affairs Offices may release 
information determined to have 
legitimate news value, such as notices of 
personnel reassignments to new units or 
installations within the continental 
United States, results of selection/ 
promotion boards, school graduations/ 
completions, and awards and similar 
personal achievements. They may 
release the names and duty addresses of 
key officials, if such release is 
determined to be in the interests of 
advancing official community relations 
functions.
§ 518.55 Requests from Government 
Officiais.

Requests from officials of State, or 
local Governments for DoD Component 
records shall be considered the same as 
any other requester. Requests from 
members of Congress not seeking 
records on behalf of a Congressional 
Committee, Subcommittee, either House 
sitting as a whole, or made on behalf of 
their constituents shall be considered 
the same as any other requester (see 
§ § 518.24 and 518.56). Requests from 
officials of foreign governments shall be 
considered the same as any other 
requester. Requests from officials of 
foreign governments that do not invoke 
the FOIA shall be referred to 
appropriate foreign disclosure channels 
and the requester so notified.

§ 518.56 Privileged release to officiais.
(a) Subject to DoD 5200.1-R (reference

(h)), and AR 380-5 applicable to 
classified information, DoD Directive 
5400.11 (reference (d)), and AR 340-21 
applicable to personal privacy, or other

applicable law, records exempt from 
release under Subpart C, Exemptions, of 
this part may be authenticated and 
released, without requiring release to 
other FOIA requesters, in accordance 
with DoD Component regulations to U.S. 
Government officials requesting them on 
behalf of Federal government bodies, 
whether legislative, executive, 
administrative, or judicial, as follows:

(1) To a Committee or Subcommittee 
of Congress, or to either House sitting as 
a whole in accordance with DoD 
Directive 5400.4 (reference (n)). The 
Army implementing directive is AR 1-20. 
Commanders or chiefs will notify the 
Chief of Legislative Liaison of all 
releases of information to members of 
Congress or staffs of congressional 
committees. Organizations that in the 
normal course of business are required 
to provide information to Congress may 
be excepted. Handle requests by 
members of Congress (or staffs of 
congressional committees) for 
inspection of copies of official records 
as follows:

(i) National security classified 
records. Follow AR 380-5.

(ii) Civilian personnel records. 
Members of Congress may examine 
offical personnel folders as permitted by 
5 CFR 297.503(i).

(iii) Information related to disciplinary 
action. This subparagraph refers to 
records of trial by courts-martial; 
nonjudicial punishment of military 
personnel under the Uniform Code of 
Military Justice, Article 15; nonpunitive 
measures such as administrative 
reprimands and admonitions; 
suspensions of civilian employees; and 
similar documents. If the Department of 
the Army has not issued specific 
instructions on the request, the following 
instructions will apply. Subordinate 
commanders will not release any 
information without securing the 
consent of the proper installation 
commander. The installation 
commander may release the information 
unless the request is for a classified or 
“For Official Use Only” document. In 
that case the commander will refer the 
request promptly to the Chief of 
Legislative Liaison (see paragraph (d) of 
this section for action, including the 
recommendations of the transmitting 
agency and copies of the requested 
records with the referral.

(iv) Military personnel records. Only 
HQDA can release information from 
these records. Custodians will refer all 
requests from Congress directly and 
promptly to the Chief of Legislative 
Liaison, Department of the Army,
HQDA (SALL) WASH DC 20310-1600.
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(v) Criminal investigation records.
Only the Commanding General, U.S.
Army Criminal Investigation Command 
(USACIDC), can release any USACIDC- 
originated criminal investigation file. For 
further information, see A R 195-2, 
Criminal Investigation Activities.

(vi) Other exempt records.
Commanders or chiefs will refer 
requests for all other categories of 
exempt information under § 518.33 
directly to the Chief of Legislative 
Liaison per paragraph (d) of this section. 
They will include a copy of the material 
requested and, as appropriate, 
recommendations concerning release or 
denial*

(vii) All other records. The 
commander or chief with custody of the 
records will furnish all other information 
promptly.

(2) To the Federal courts, whenever 
ordered by officers of the court as 
necessary for the proper administration 
of justice.

(3) To other Federal Agencies, both 
executive and administrative, as 
determined by the head of a DoD 
Component or designee.

(i) Disciplinary actions and criminal 
investigations. Requests for access to, or 
information from, the records of 
disciplinary actions or criminal 
investigations will be honored if proper 
credentials are presented. 
Representatives of the Office of 
Personnel Management may be given 
information from personnel files of 
employees actually employed at 
organizations or activities. Each such 
request will be considered on its merits. 
The information released will be the 
minimum required in connection with 
the investigation being conducted.

(ii) Other types of requests. All other 
official requests received by DA 
elements from agencies of the executive * 
branch (including other military 
departments) will be honored, if there 
are no compelling reasons to the 
contrary. If there are reasons to 
withhold the records, the requests will 
be submitted for determination of the 
propriety of release to the appropriate 
addresses shown in appendix B.

(4) To State and local officials, as 
determined by the head of a DoD 
Component or designee.

(b) DoD Components shall inform 
officials receiving records under the 
provisions of § 518.56(a), that those 
records are exempt from public release 
under the FOIA and are privileged. DOD 
Components shall also advise officials 
of any special handling instructions.

§ 518.57 Required coordination.
Before forwarding a FOIA request to 

an IDA for action, records custodians

will obtain an opinion from their 
servicing judge advocate concerning the 
releasability of the requested records. A 
copy of that legal review, the original 
FOIA request, two copies of the 
requested information (with one copy 
clearly indicating which portions are 
recommended for withholding, which 
FOIA exemptions support such 
withholding, and which portions, if any, 
have already been released), a copy of 
the interim response acknowledging 
receipt and notifying the requester of the 
referral to the IDA, and a cover letter 
containing a telephone point of contact 
will be forwarded to the IDA with the 
command’s recommendation to deny a 
request in whole or in part.
Initial Determinations
§ 518.58 Initial denial authority.

(a) Components shall limit the number 
of IDAS appointed. In designating its 
IDAs, a DoD Component shall balance 
the goals of centralization of authority to 
promote uniform decisions and 
decentralization to facilitate responding 
to each request within the time 
limitations of the FOIA. The DA officials 
in paragraph (d) of this section are 
designated as the Army’s only IDAs.
Only an IDA, his or her delegate, or the 
Secretary of the Army can deny FOIA 
requests for DA records. Each IDA will 
act on direct and referred requests for 
records within his or her area of 
functional responsibility. (See the proper 
AR in the 10-series for full discussions of 
these areas; they are outlined in 
paragraph (d) of this section.) Included 
are records created or kept within the 
IDA’s area of responsibility; records 
retired by, or referred to, the IDA’s 
headquarters or office; and records of 
predecessor organizations. If a request 
involves the areas of more than one 
IDA, the IDA to whom the request was 
originally addressed will normally 
respond to it; however, the affected 
IDAs may consult on such requests and 
agree on responsibility for them. IDAs 
will complete all required coordination 
at initial denial level. This includes 
classified records retired to the National 
Archives and Records Administration 
when a mandatory declassification 
review is necessary.

(b) The initial determination of 
whether to make a record available or 
grant a fee waiver upon request may be 
made by any suitable official designated 
by the DoD Component in published 
regulations. The presence of the marking 
“For Official Use Only” does not relieve 
the designated official of the 
responsibility to review the requested 
record for the purpose of determining 
whether an exemption under this

Regulation is applicable and should be 
invoked. DAs may delegate all or part of 
their authority to an office chief or 
subordinate commander. Such 
delegations must not slow FOIA actions. 
If an IDA’s delegate denies a FOIA or 
fee waiver request, the delegate must 
clearly state that he or she is acting for 
the IDA and identify the IDA by name 
and position in the written response to 
the requester. IDAs will send the names, 
offices, and telephone numbers of their 
delegates to the Director of Information 
Systems for Command, Control, 
Communications, and Computers. IDAs 
will keep this information current. (The 
mailing address is HQDA (SAIS-PS), 
WASH DC 20310-0107.

(c) The officials designated by DoD 
Components to make initial 
determinations should consult with 
public affairs officers (PAOs) to become 
familiar with subject matter that is 
considered to be newsworthy, and 
advise PAOs of all requests from news 
media representatives. In addition, the 
officials should inform PAOs in advance 
when they intend to withhold or 
partially withhold a record, if it appears 
that the withholding action may be 
challenged in the media. A FOIA release 
or denial action, appeal, or court review 
may generate public or press interest. In 
such case, the IDA (or delegate) should 
consult the Chief of Public Affairs or the 
command or organization PAO. The IDA 
should inform the PAO contacted of the 
issue and obtain advice and 
recommendations on handling its public 
affairs aspect. Any advice or 
recommendations requested or obtained 
should be limited to this aspect. 
Coordination must be completed within 
the 10-day FOIA response limit. (The 
point of contact for the Army Chief of 
Public Affairs is HQDA (SAPA-OSR), 
WASH DC 20310-1500; telephone, 
AUTO VON 227-4122 or commercial 
(202) 697-4122.) If the request involves 
actual or potential litigation against the 
United States, release must be 
coordinated with The Judge Advocate 
General. (See § 518.54(e).)

(d) The following officials are 
designated IDAs for the areas of 
responsibility outlined below:

(1) The Administrative Assistant to 
the Secretary of the Army is authorized 
to act for the Secretary of the ^ m y  on 
requests for all records maintained by 
the Office of the Secretary of the Army 
and its serviced activities, except those 
specified in paragraphs (d)(2) through
(d)(6) of this section, as well as requests 
requiring the personal attention of the 
Secretary of the Army.

(2) The Assistant Secretary of the 
Army (Financial Management) is
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authorized to act on requests for finance 
and accounting records.

(3) The Assistant Secretary of the 
Army (Research, Development, and 
Acquisition) is authorized to act on 
requests for procurement records other 
than those under the purview of the 
Chief of Engineers and the Commander, 
U.S. Army Materiel Command.

(4) The Director of Information 
Systems for Command, Control, 
Communications, and Computers 
(DISC4) is authorized to act on requests 
for records pertaining to the Army 
Information Resources Management 
Program (automation, 
telecommunications, visual information, 
records management, publications and 
printing, and librarie s).

(5) The Inspector General is 
authorized to act on requests for ail 
Inspector General records under AR 20- 
1.

(6) The Auditor General is authorized 
to act on requests for records relating to 
audits done by the U.S. Army Audit 
Agency under AR 10-2. This includes 
requests for related records developed 
by the Audit agency.

(7) The Deputy Chief of Staff for 
Operations and Plans is authorized to 
act on requests fqr records relating to 
strategy formulation; force development; 
individual and unit training policy; 
strategic and tactical command and 
control systems; nuclear and chemical 
matters; use of DA forces; and military 
police records and reports, prisoner 
confinement, and correctional records.

(8) The Deputy Chief of Staff for 
Personnel is authorized to act on 
requests for case summaries, letters of 
instruction to boards, behavioral science 
records, general education records, and 
alcohol and drug prevention and control 
records. Excluded are individual 
treatment/test records, which are a 
responsibility of The Surgeon General.

(9) The Deputy Chief of Staff for 
Logistics is authorized to act on requests 
for records relating to DA logistical 
requirements and determinations, policy 
concerning materiel maintenance and 
use, equipment standards, and logistical 
readiness.

(10) The Chief of Engineers is 
authorized to act on requests for records 
involving civil works, military 
construction, engineer procurement, and 
ecology; and the records of the U.S. 
Army Engineer divisions, districts, 
laboratories, and Held operating 
agencies.

(11) The Surgeon General is 
authorized to act on requests for 
medical research and development 
records, and the medical records of 
active duty military personnel, 
dependents, and persons given physical
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examination or treatment at DA medical 
facilities, to include alcohol and drug 
treatment/test records.

(12) The Chief of Chaplains is 
authorized to act on requests for records 
involving ecclesiastical relationships, 
rites performed by DA chaplains, and 
nonprivileged communications relating 
to clergy and active duty chaplains’ 
military personnel files.

(13) The Judge Advocate General 
(TJAG) is authorized to act on requests 
for records relating to claims, courts- 
martial, legal services, and similar legal 
records. TJAG is also authorized to act 
on requests for records described 
elsewhere in this regulation, if those 
records relate to litigation in which the 
United States has an interest. In 
addition, TJAG is authorized to act on 
requests for records that are not within 
the functional areas of responsibility of 
any other IDA.

(14) The Chief, National Guard 
Bureau, is authorized to act on requests 
for all personnel and medical records of 
retired, separated, discharged, deceased, 
and active Army National Guard 
military personnel, including technician 
personnel, unless such records clearly 
fall within another IDA’s responsibility. 
This authority includes, but is not 
limited to, National Guard organization 
and training files; plans, operations, and 
readiness files; policy files; historical 
files; files relating to National Guard 
military support, drug interdiction, and 
civil disturbances; construction, civil 
works, and ecology records dealing with 
armories, facilities within the States, 
ranges, etc.; Equal Opportunity 
investigative records; aviation program 
records and financial records dealing 
with personnel, operation and 
maintenance, and equipment budgets.

(15) The Chief of Army Reserve is 
authorized to act on requests for all 
personnel and medical records of 
retired, separated, discharged, deceased, 
and reserve component military 
personnel, and all U.S. Army Reserve 
(USAR) records, unless such records 
clearly fall within another IDA’s 
responsibility. Records under the 
responsibility of the Chief of Army 
Reserve include records relating to 
USAR plans, policies, and operations; 
changes in the organizational status of 
USAR units; mobilization and 
demobilization policies; active duty 
tours; and the Individual Mobilization 
Augmentation program.

(16) The Commander, United States 
Army Materiel Command (AMC) is 
authorized to act on requests for the 
records of AMC headquarters and its 
subordinate commands, units, and 
activities that relate to procurement,

logistics, research and development, and 
supply and maintenance operations.

(17) The Commander, USACIDC, is 
authorized to act on requests for 
criminal investigative records of 
USACIDC headquarters and its 
subordinate activities. This includes 
criminal investigation records, 
investigation-in-progress records, and 
military police reports that result in 
criminal investigation reports.

(18) The Commander, United States 
Total Army Personnel Command, is 
authorized to act on requests for 
military personnel files relating to active 
duty (other than those of reserve and 
retired personnel) military personnel 
matters, personnel locator, physical 
disability determinations, and other 
military personnel administration 
records; records relating to military 
casualty and memorialization activities; 
heraldic activities; voting; records 
relating to identification cards; 
naturalization and citizenship; 
commercial solicitation; Military Postal 
Service Agency and Army postal and 
unofficial mail service; civilian 
personnel records and other civilian 
personnel matters; and personnel 
administration records.

(19) The Commander, United States 
Army Community and Family Support 
Center, is authorized to act on requests 
for records relating to morale, welfare, 
and recreation activities; 
nonappropriated funds; child 
development centers, community life 
programs, and family action programs; 
retired activities; club management; 
Army emergency relief; consumer 
protection; retiree survival benefits; and 
records dealing with DA relationships 
with Social Security, Veterans’ Affairs, 
United Service Organization, U.S. 
Soldiers’ and Airmen’s Home, and 
American Red Cross.

(20) The Commander, United States 
Aimy Intelligence and Security 
Command, is authorized to act on 
requests for intelligence investigation 
and security records, foreign scientific 
and technological information, 
intelligence training, mapping and 
geodesy information, ground 
surveillance records, intelligence threat 
assessment, and missile intelligence 
data relating to tactical land warfare 
systems.

(21) The Commander, U.S. Army 
Safety Center, is authorized to act on 
requests for Army safety records.

(22) The General Counsel, Army and 
Air Force Exchange Service (AAFES), is 
authorized to act on requests for AAFES 
records, under AR 60-20/A FR147-14.

(23) The Commander, Forces 
Command (FORSCOM), as a specified
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commander, is authorized to act on 
requests for specified command records 
that are unique to FORSCOM under 
§ 518.29.

(24) Special IDA authority for time- 
event related records may be designated 
on a case-by-case basis. These will be 
published in the Federal Register. 
Current information on special 
delegations may be obtained from the 
Office of the Director of Information 
Systems for Command, Control, 
Communications, and Computers, Attn: 
SAIS-PSP, WASH DC 20310-0107.

§ 518.59 Reasons tor not releasing a 
record.

There are seven reasons for not 
complying with a request for a record:

(a) The request is transferred to 
another DoD Component, or to another 
federal agency.

(b) The DoD Component determines 
through knowledge of its files and 
reasonable search efforts that it neither 
controls nor otherwise possesses the 
requested record.

(c) A record has not been described 
with sufficient particularity to enable 
the DoD Component to locate it by 
conducting a reasonable search.

(d) The requester has failed 
unreasonably to comply with procedural 
requirements, including payment of fees 
imposed by this part or DoD Component 
supplementing regulations.

(e) The request is withdrawn by the 
requester.

(f) The information requested is not a 
record within the meaning of the FOIA 
and this Regulation.

(g) The record is denied in accordance 
with procedures set forth in the FOIA 
and this part.

§ 518.60 Denial tests.
To deny a requested record that is in 

the possession and control of a DoD 
Component, it must be determined that 
the record is included in one or more of 
the nine categories of records exempt 
from mandatory disclosure as provided 
by the FOIA and outlined in subpart C 
of this part. The excised copies shall 
reflect the denied information by means 
of BLACKENED areas, which are 
SUFFICIENTLY BLACKENED as to 
reveal no information. The best means 
to ensure illegibility is to cut out the 
information from a copy of the 
document and reproduce the 
appropriate pages. If the document is 
classified, all classification markings 
shall be lined through with a single 
black line, which still allows the 
marking to be read. The document shall 
then be stamped “Unclassified”.

§ 518.61 Reasonably segregable portions.
Although portions of some records 

may be denied, the remaining 
reasonably segregable portions must be 
released to the requester when it 
reasonably can be assumed that a 
skillful and knowledgeable person could 
not reconstruct the excised information. 
When a record is denied in whole, the 
response advising the requester of that 
determination will specifically state that 
is not to reasonable to segregate 
portions of the records for release.

§ 518.62 Response to requester.
(a) Initial determinations to release or 

deny a record normally shall be made 
and the decision reported to the 
requester within 10 working days after 
receipt of the request by the official 
designated to respond. The action 
command or office holding the records 
will date- and time-stamp each request 
on receipt. The 10-day limit will start 
from the date stamped.

(b) When a decision is made to 
release a record, a copy should be made 
available promptly to the requester once 
he has complied with preliminary 
procedural requirements.

(c) When a request for a record is 
denied in whole or in part, the official 
designated to respond shall inform the 
requester in writing of the name and 
title or position of the official who made 
the determination, and shall explain to 
the requester the basis for the 
determination in sufficient detail to 
permit the requester to make a decision 
concerning appeal. The requester 
specifically shall be informed of the 
exemptions on which the denial is 
based. When the initial denial is based 
in whole or in part on a security 
classification, the explanation should 
include a summary of the applicable 
criteria for classification, as well as an 
explanation, to the extent reasonably 
feasible, of how those criteria apply to 
the particular record in question. The 
requester shall also be advised of the 
opportunity and procedures for 
appealing an unfavorable determination 
to a higher final authority within the 
DoD Component. The IDA will inform 
the requester of his or her right to 
appeal, in whole or part, the denial of 
the FOIA or fee waiver request and that 
the appeal must be sent through the IDA 
to the Secretary of the Army (Attn: 
General Counsel). (See § 518.69).

(d) The response to the requester 
should contain information concerning 
the fee status of the request, consistent 
with the provisions of subpart F, this 
regulation. Generally, the information 
shall reflect one or more of the following 
conditions:

(1) All fees due have been received.

(2) Fees have been waived because 
they fall below the automatic fee waiver 
threshold.

(3) Fees have been waived or reduced 
from a specified amount to another 
specified amount because the rationale 
provided in support of a request for 
waiver was accepted.

(4) A request for waiver has been 
denied.

(5) Fees due in a specified amount 
have not been received.

(e) The explanation of the substantive 
basis for a denial shall include specific 
citation of the statutory exemption 
applied under provisions of this 
Regulation. Merely referring to a 
classification or to a “For Official Use 
Only" marking on the requested record 
does not constitute a proper citation or 
explanation of the basis for invoking an 
exemption.

(f) When the time for response 
becomes an issue, the official 
responsible for replying shall 
acknowledge to the requester the date of 
the receipt of the request.

§ 518.63 Extension of time.
(a) In unusual circumstances, when 

additional time is needed to respond, 
the DoD Component shall acknowledge 
the request in writing within the 10-day 
period, describe the circumstances 
requiring the delay, and indicate the 
anticipated date for substantive 
response that may not exceed 10 
additional working days. Unusual 
circumstances that may justify delay 
are:

(1) The requested record is located in 
whole or in part at places other than the 
office processing the request.

(2) The request requires the collection 
and evaluation of a substantial number 
of records.

(3) Consultation is required with other 
DoD Components or agencies having 
substantial interest in the subject matter 
to determine whether the records 
requested are exempt from disclosure in 
whole or in part under provisions of this 
Regulation or should be released as a 
matter of discretion.

(b) The statutory extension of time for 
responding to an initial request must be 
approved on a case-by-case basis by the 
final appellate authority for the DoD 
Component, or in accordance with 
regulations of the DoD Component, or in 
accordance with regulations of the DoD 
Component that establish guidance 
governing the circumstances in which 
such extensions may be granted. The 
time may be extended only once during 
the initial consideration period. Only the 
responsible IDA can extend it, and the
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IDA must first coordinate with the 
Office of the Army General Counsel.

(c) In these unusual cases where the 
statutory time limits cannot be met and 
no informal extension of time has been 
agreed to, the inability to process any 
part of the request within the specified 
time should be explained to the 
requester with notification that he or she 
may treat the delay as an initial denial 
with a right to appeal, or with a request 
that he agree to await a substantive 
response by an anticipated date. It 
should be made clear that any such 
agreement does not prejudice the right 
of the requester to appeal the initial 
decision after it is made. Components 
are reminded that the requester still 
retains the right to treat this delay as a 
de facto denial with full administrative 
remedies.

(d) As an alternative to the taking of 
formal extensions of time as described 
in § 518.63 (a), (b), and (c), the 
negotiation by the cognizant FOIA 
coordinating office of informal 
extensions in time with requesters is 
encouraged where appropriate.

§ 518.64 Misdirected requests.
Misdirected requests shall be 

forwarded promptly to the DoD 
Component with the responsibility for 
the records requested^he period 
allowed for responding to the request 
misdirected by the requester shall not 
begin until the request is received by the 
DoD Component that manages the 
records requested.

§ 518.65 Records of non-U.S. government 
source.

(a) When a request is received for a 
record that was obtained from a  non- 
U.S. Government source, or for a record 
containing information clearly identified 
as having been provided by a non-U.S. 
Government source, the source of the 
record or information (also known as 
“the submitter” for matters pertaining to 
proprietary data under 5 U.S.C. 552 
(reference (a) Exemption (b)(4) subpart 
C, exemptions, § 518.37, paragraph (d) 
and reference (dd), this part) will be 
notified promptly of that request and 
afforded reasonable time (e.g., 30 
calendar days) to present any objections 
concerning the release, unless it is clear 
that there can be nc valid basis for 
objection. This practice is required for 
those FOIA requests for data not 
deemed clearly exempt from disclosure 
under Exemption (b)(4). If, for example, 
the record or information was provided 
with actual or presumptive knowledge 
of the non-U.S. Government source and 
estalished that it would be made 
available to the public upon request, 
there is no obligation to notify the

source. Any objections shall be 
evaluated. The final decision to disclose 
information claimed to be exempt under 
Exemption (b)(4) shall be made by an 
official equivalent in rank to the official 
who would make the decision to 
withhold that information under the 
FOIA. When a substantial issue has 
been raised, the DoD Component may 
seek additional information from the 
source of the information and afford the 
source and requester reasonable 
opportunities to present their arguments 
on the legal and substantive issues 
involved prior to making an agency 
determination. When the source advises 
it will seek a restraining order to take 
court action to prevent release of the 
record or information, the requester 
shall be notified, and action on the 
request normally shall not be taken until 
after the outcome of that court action is 
known. When the requester brings court 
action to compel disclosure, the 
submitter shall be promptly notified of 
this action.

(b) The coordination provisions of this 
paragraph also apply to any non-U.S. 
Government record in the possession 
and control of the Department of 
Defense from multi-national 
organizations, such as the North 
American Treaty Organization (NATO) 
and North American Aerospace Defense 
Command (NORAD), or foreign 
governments. Coordination with foreign 
governments under the provisions of this 
paragraph shall be made through 
Department of Stat^.

§ 518.66 Fils of initial denials.
Copies of all initial denials shall be 

maintained by each DoD Component in 
a form suitable for rapid retrieval, 
periodic statistical compilation, and 
management evaluation. Records will be 
maintained in accordance with AR 25- 
400-2.

§ 518.67 Special mail services.
DoD Components are authorized to 

use registered mail, certified mail, 
certificates of mailing and return 
receipts. However, their use should be 
limited to instances where it appears 
advisable to establish proof of dispatch 
or receipt of FOIA correspondence.

§ 518.68 Receipt accounts.
The Treasurer of the United States 

has established two accounts for FOIA 
receipts. These accounts, which are 
described below, shall be used for 
depositing all FOIA receipts, except 
receipts for industrially-funded and non- 
appropriated funded activities. 
Components are reminded that the 
below account numbers must be 
preceded by the appropriate disbursing

office two digit prefix. Industrially- 
funded and nonappropriated funded 
activity FOIA receipts shall be 
deposited to the applicable fund.

(a) Receipt Account 3210 Sale of 
Publications and Reproductions, 
Freedom of Information Act. This 
account shall be used when depositing 
funds received from providing existing 
publications and forms that meet the 
Receipt Account Series description 
found in Federal Account Symbols and 
Titles. Deliver collections within 30 
calendar days to the servicing finance 
and accounting office.

(b) Receipt Account 3210 Fees and 
Other Charges for Services, Freedom of 
Information Act. This account is used to 
deposit search fees, fees for duplicating 
and reviewing (in the case of 
commercial requesters) records to 
satisfy requests that could not be filled 
with existing publications or forms.

Appeals
§ 518.69 General.

(a) If the official designated by the 
DoD Component to make initial 
determinations on requests for records 
(IDA) declines to provide a record 
because the official considers it exempt, 
that decision may be appealed by the 
requester, in writing, to a designated 
appellate authority. The appeal should 
be accompanied by a copy of the letter 
denying the initial request. Such appeals 
should contain the basis for 
disagreement with the initial refusal. 
Appeal procedures also apply to the 
disapproval of a request for a waiver or 
reduction of fees, and for no record 
determinations when the requester 
considers such a response adverse in 
nature. Appeals of denials of Office of 
the Secretary of Defense and Joint Staff 
documents or fee waivers may be sent 
to the address in appendix B, paragraph 
2a to this Part.

(b) Appeals of adverse determinations 
made by Army IDAs must be made 
through the denying IDA to the 
Secretary of the Army (Attn: General 
Counsel). On receipt of an appeal, the 
IDA will—

(1) Send the appeal to the Office of the 
Secretary of the Army, Office of the 
General Counsel, together with a copy 
of the documents that are the subject of 
the appeal, marked to show the portions 
withheld; the initial denial letter; and 
any other relevant material.

(2) Assist the General Counsel as 
requested during his or her 
consideration of the appeal.

(c) Appeals of denial of records made 
by the General Counsel, AAFES, shall 
be made to the Secretary of the Army
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when the Commander, AAFES, is an 
Army officer.

§ 518.70 Time of receipt
An FOIA appeal has been received by 

a DoD Component when it reaches the 
office of an appellate authority having 
jurisdiction. Misdirected appeals should 
be referred expeditiously to the proper 
appellate authority.

§ 518.71 Time limits.
(a) The requester shall be advised to 

file an appeal so that it reaches the 
appellate authority no later than 60 
calendar days after the date of the 
initial denial letter. At the conclusion of 
this period, the case may be considered 
closed; however, such closure does not 
preclude the requester from filing 
litigation. In cases where the requester 
is provided several incremental 
determinations for a single request, the 
time for the appeal shall not begin until 
the requester receives the last such 
notification. Records which are denied 
shall be retained for a period of six 
years to meet the statute of limitations 
of claims requirement.

(b) Final determinations on appeals 
normally shall be made within 20 
working days after receipt

§ 518.72 Delay in responding to an appeal.
(a) If additional time is needed due to 

the unusual circumstances described in 
§ 518.63, of this part the final decision 
may be delayed for the number of 
working days (not to exceed 10), that 
were not used as additional time for 
responding to the initial request

(b) If a determination cannot be made 
and the requester notified within 20 
working days, the appellate authority 
shall acknowledge to the requester, in 
writing, the date of receipt of the appeal 
the circumstances surrounding the 
delay, and the anticipated date for 
substantive response. Requests shall be 
advised that, if the delay exceeds the 
statutory extension provision or is for 
reasons other than the unusual 
circumstances identified in § 518.63, 
they may consider their administrative 
remedies exhausted. They may, 
however, without prejudicing their right 
of judicial remedy, await a substantive 
response. The DoD Component shall 
continue to process the case 
expeditiously, whether or not the 
requester seeks a court order for release 
of the records, but a copy of any 
response provided subsequent to filing 
of a complaint shall be forwarded to the 
Department of Justice.

§ 518.73 Response to the requester.
(a) When an appellate authority 

makes a determination to release all or

a portion of records withheld by an IDA, 
a copy of the records so released should 
be forwarded promptly to the requester 
after compliance with any preliminary 
procedural requirements, such as 
payment of fees.

(b) Final refusal to provide a 
requested record or to approve a request 
for waiver or reduction of fees must be 
made in writing by the head of die DoD 
Component or by a designated 
representative. The response, at a 
minimum, shall include the following:

(1) The basis for die refusal shall be 
explained to the requester, in writing, 
both with regard to the applicable 
statutory exemptions or exemption 
invoked under provisions of this 
regulation.

(2) When the final refusal is based in 
whole or in part on a security 
classification, the explanation shall 
include a determination that the record 
meets the cited criteria and rationale of 
the governing Executive Order, and that 
this determination is based on a 
declassification review, with the 
explanation of how that review 
confirmed the continuing validity of the 
security classification.

(3) The final denial shall include the 
name and title or position of the official 
responsible for the denial.

(4) The response shall advise the 
requester that the material being denied 
does not contain meaningful portions 
that are reasonably segregable.

(5) The response shall advise the 
requester of the right to judicial review.

§ 518.74 Consultation.
(a) Final refusal, involving issues not 

previously resolved or that the DoD 
Component knows to be inconsistent 
with rulings of other DoD Components, 
ordinarily should not be made before 
consultation with the Office of the 
General Counsel of the Department of 
Defense.

(b) Tentative decisions to deny 
records that raise new or significant 
legal issues of potential significance to 
other agencies of die government shall 
be provided to the Department of 
Justice, ATTN: Office of Legal Policy, 
Office of Information and Policy, 
Washington, DC 20530.
Judicial Actions

§ 518.75 General.
(a) This section states current legal 

and procedural rules for the 
convenience of the reader. The 
statements of rules do not create rights 
or remedies not otherwise available, nor 
do they bind the Department of Defense 
to particular judicial interpretations or 
procedures.

(b) A requester may seek an order 
from a United States District Court to 
compel release of a record after 
administrative remedies have been 
exhausted; i.e., when refused a record 
by the head of a Component or an 
appellate designee or when the DoD 
Component has failed to respond within 
the time limits prescribed by the FOIA 
and in this Regulation,

§ 518.76 Jurisdiction.
The requester may bring suit in the 

United States District Court in the 
district in which the requester resides or 
is the requester’s place of business, in 
the district in which the record is 
located, or in the District of Columbia.

§ 518.77 Burden of proof.
The burden of proof is on the DoD 

Component to justify its refusal to 
provide a record. The court shall 
evaluate the case de novo (anew) and 
may elect to examine any requested 
record in camera (in private) to 
determine whether the denial was 
justified.

§518.78 Action by the Court
(a) When a DoD Component has 

failed to make a determination within 
the statutory time limits but can 
demonstrate due diligence in 
exceptional circumstances, the court 
may retain jurisdiction and allow the 
Component additional time to complete 
its review of the records.

(b) If the court determines that the 
requester’s complaint is substantially 
correct, it may require the United States 
to pay reasonable attorney fees and 
other litigation costs.

(c) When die court orders the release 
of denied records, It may also issue a 
written finding that the circumstances 
surrounding the withholding raise 
questions whether DoD Component 
personnel acted arbitrarily and 
capriciously. In these cases, the special 
counsel of the Merit Systems Protection 
Board shall conduct an investigation to 
determine whether or not disciplinary 
action is warranted. The DoD 
Component is obligated to take the 
action recommended by the special 
counsel.

(d) The court may punish the 
responsible official for contempt when a 
DoD Component fails to comply with the 
court order to produce records that it 
determines have been withheld 
improperly.

§ 518.79 Ron-United States Government 
source information.

A requester may bring suit in a U.S. 
District Court to compel the release of 
records obtained from a nongovernment
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source or records based on information 
obtained from a nongovernment source. 
Such source shall be notified promptly 
of the court action. When the source 
advises that it is seeking court action to 
prevent release, the DoD Component 
shall defer answering or otherwise 
pleading to the complainant as long as 
permitted by the Court or until a 
decision is rendered in the court action 
of the source, whichever is sooner.

§ 518.80 Litigation status sheet 
FOIA managers at DoD Component 

level shall be aware of litigation under 
the FOIA. Such information will provide 
management insights into the use of the 
nine exemptions by Component 
personnel. The Litigation Status Sheet at 
appendix C provides a standard format 
for recording information concerning 
FOIA litigation and forwarding that 
information to the Office of the 
Secretary of Defense. Whenever a 
complaint under the FOIA is filed in a 
U.S. District Court, the DoD Component 
named in the complaint shall forward a 
Ligitation Status Sheet, with items 1 
through 6 completed, and a copy of the 
complaint to the OASD(PA), Attn: 
DFOISR, with an information copy to 
the General Counsel, Department of 
Defense, Attn: Office of Legal Counsel.
A revised Litigation Status Sheet shall 
be provided at each stage of the 
litigation. In the Department of the 
Army, HQDA TJAG (DAJA-LT), WASH 
DC 20310-2210 is responsible for 
preparing this report.

Subpart F—Fee Schedule 

General Provisions
§ 518.81 Authorities 

The Freedom of Information Act (5 
U.S.C. 552), as amended; by the Freedom 
of Information Reform Act of 1986; the 
Paperwork Reduction Act (44 U.S.C. 35); 
the Privacy Act of 1974 (5 U.S.C. 552a); 
the Budget and Accounting Act of 1921 
(31 U.S.C. 1 et seq.); the Budget and 
Accounting Procedures Act (31 U.S.C. 67 
et seq.); the Defense Authorization Act 
for FY 87, Section 954, (Pub. L. 99-661); 
as amended by the Defense Technical 
Corrections Act of 1987 (Pub. L. 100-26).

§ 518.82 Application 
(a) The fees described in this Subpart 

apply to FOIA requests, and conform to 
the Office of Management and Budget 
Uniform Freedom of Information Act 
Fee Schedule and Guidelines. They 
reflect direct costs for search, review (in 
the case of commercial requesters), and 
duplication of documents, collection of 
which is permitted by the FOIA. They 
are neither intended to imply that fees 
must be charged in connection with

providing information to the public in 
the routine course of business, nor are 
they meant as a substitute for any other 
schedule of fees, such as DoD 
Instruction 7230.7 (reference (r)) (AR 37- 
60), which does not supersede the 
collection of fees under the FOIA. 
Nothing in this Chapter shall supersede 
fees chargeable under a statute 
specifically providing for setting the 
level of fees for particular types of 
records. A “statute specifically 
providing for setting the level of fees for 
particular types of records” (5 U.S.C. 552
(a)(4)(A)(vi)) means any statute that 
enables a Government Agency such as 
the Government Printing Office (GPO) or 
the National Technical Information 
Service (NTIS), to set and collect fees. 
Components should ensure that when 
documents that would be responsive to 
a request are maintained for distribution 
by agencies operating statutory-based 
fee schedule programs such as the GPO 
or NTIS, they inform requesters of the 
steps necessary to obtain records from 
those sources.

(b) The term “direct costs” means 
those expenditures a Component 
actually makes in searching for, 
reviewing (in the case of commercial 
requesters), and duplicating documents 
to respond to an FOIA request. Direct 
costs include, or example, the salary of 
the employee performing the work (the 
basic rate of pay for the employee plus 
16 percent of that rate to cover benefits), 
and the costs of operating duplicating 
machinery. These factors have been 
included in the fee rates prescribed in 
the Collection of Fees and Fee Rates 
portions of this subpart. Not included in 
direct costs are overhead expenses such 
as costs of space, heating or lighting the 
facility in which the records are stored.

(c) The term “search” includes all time 
spent looking for material that is 
responsive to a request. Search also 
includes a page-by-page or line-by-line 
identification (if necessary) of material 
in the document to determine if it, or 
portions thereof are responsive to the 
request. Components should ensure that 
searches are done in the most efficient 
and least expensive manner so as to 
minimize costs for both the Component 
and the requester. For example, 
Components should not engage in line- 
by-line searches when duplicating an 
entire document known to contain 
responsive information would prove to 
be the less expensive and quicker 
method of complying with the request. 
Time spent reviewing documents in 
order to determine whether to apply one 
or more of the statutory exemptions is 
not search time, but review time. See
§ 518.82(e), for the definition of review,

and § 518.90(b), for information 
pertaining to computer searches.

(d) The term “duplication” refers to 
the process of making a copy of a 
document in response to an FOIA 
request. Such copies can táke the form 
of paper copy, microfiche, audiovisual, 
or machine readable documentation
(e g., magnetic tape or disc), among 
others. Every effort will be made to 
ensure that the copy provided is in a 
form that is reasonably usable by 
requesters. If it is not possible to provide 
copies which are clearly usable, the 
requester shall be notified that their 
copy is the best available and that the 
agency’s master copy shall be made 
available for review upon appointment. 
For duplication of computer tapes and 
audiovisual, the actual cost, including 
the operator’s time, shall be charged. In 
practice, if a Component estimates that 
assessable duplication charges are 
likely to exceed $25.00, it shall notify the 
requester of the estimate, unless the 
requester has indicated in advance his 
or her willingness to pay fees as high as 
those anticipated. Such a notice shall 
offer a requester the opportunity to 
confer with Component personnel with 
the object of reformulating the request to 
meet his or her needs at a lower cost.

(e) The term “review” refers to the 
process of examining documents located 
in response to an FOIA request to 
determine whether one or more of the 
statutory exemptions permit 
withholding. It also includes processing 
the documents for disclosure, such as 
excising them for release. Review does 
not include the time spent resolving 
general legal or policy issues regarding 
the application of exemptions. It should 
be noted that charges for commercial 
requesters may be assessed only for the 
initial review. Components may not 
charge for reviews required at the 
administrative appeal level of an 
exemption already applied. However, 
records or portions of records withheld 
in full under an exemption which is 
subsequently determined not to apply 
may be reviewed again to determine the 
applicability of other exemptions not 
previously considered. The costs for 
such a subsequent review would be 
properly assessable.

§ 518.83 Fee restrictions.
(a) No fees may be charged by any 

DoD Component if the costs of routine 
collection and processing of the fee are 
likely to equal or exceed the amount of 
the fee. With the exception of requesters 
seeking documents for a commercial 
use, Components shall provide the first 
two hours of search time, and the first 
one hundred pages of duplication
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without charge. For example, for a 
request (other than one from a 
commercial requester} that involved two 
hours and ten minutes of search time, 
and resulted in one hundred and five 
pages of documents, a Component 
would determine the cost of only ten 
minutes of search time, and only five 
pages of reproduction. If this processing 
cost was equal to, or less than the cost 
to the Component for billing the 
requester and processing the fee 
collected, no charges would result.

(b) Requesters receiving the first two 
hours of search and the first one 
hundred pages of duplication without 
charge are entitled to such only once per 
request Consequently, if a Component 
after completing its portion of a request, 
finds it necessary to refer the request to 
a subordinate office, another DoD 
Component or another Federal Agency 
to action their portion of the request, the 
referring Component shall inform the 
recipient of die referral of the expended 
amount of search time and duplication 
cost to date.

(c) The elements to be considered in 
determining the “cost of collecting a fee" 
are the administrative costs to the 
Component of receiving and recording a 
remittance, and processing the fee for 
deposit in the Department of Treasury’s 
special account. The cost to the 
Department of Treasury to handle such 
remittance is negligible and shall not be 
considered in Components' 
determinations.

(d) For the purposes of these 
restrictions, the word “pages” refers to 
paper copies of a standard size, which 
will normally be “8% X 11" or “11 X 
14", Thus, requesters would not be 
entitled to 100 microfiche or 100 
computer disks, for example. A 
microfiche containing the equivalent of 
100 pages or 100 pages of computer 
printout, however, might meet the terms 
of the restriction.

(e) In the case of computer searches, 
the first two free hours will be 
determined against the salary scale of 
the individual operating the computer 
for the purposes of the search. As an 
example, when the direct costs of the 
computer central processing unit, input- 
output devices, and memory capacity 
equal $24.00 (two hours of equivalent 
search at the clerical level), amounts of 
computer costs in excess of that amount 
are chargeable as computer search time.

§ 318.84 Fee waivers.
(a) Documents shall be furnished 

without charge, or at a charge reduced 
below fees assessed to the categories of 
requesters in § 518.81 when the 
Component determines that waiver or 
reduction of the fees is in the public

interest because furnishing the 
information is likely to contribute 
significantly to public understanding of 
the operations or activities of the 
Department of Defense and is not 
primarily in the commercial interest of 
the requester.

(b) When assessable costs for an 
FOIA request total $15.00 or less, fees 
shall be waived automatically for all 
requesters, regardless of category.

(c) Decisions to waive or reduce fees 
that exceed the automatic waiver 
threshold shall be made on a case-by-case 
basis, consistent with the following 
factors:

(1) Disclosure of the information “is in 
the public interest because it is likely to 
contribute significantly to public 
understanding of the operations or 
activities of the government."

(i) The subject of the request 
Components should analyze whether the 
subject matter of the request involves 
issues which will significantly 
contribute to the public understanding of 
the operations or activities of the 
Department of Defense. Requests for 
records in the possession of the 
Department of Defense which were 
originated by non-government 
organizations and are sought for their 
intrinsic content, rather than informative 
value will likely not contribute to public 
understanding of the operations or 
activities of the Department of Defense. 
An example of such records might be 
press clippings, magazine articles, or 
records forwarding a particular opinion 
or concern from a member of the public 
regarding a DoD activity. Similarly, 
disclosures of records of considerable 
age may or may not bear directly on the 
current activities of the Department of 
Defense; however, the age of a 
particular record shall not be the sole 
criteria for denying relative significance 
under this factor. It is possible to 
envisage an informative issue 
concerning the current activities of the 
Department of Defense, based upon 
historical documentation. Requests of 
this nature must be closely reviewed 
consistent with the requester’s stated 
purpose for desiring the records and the 
potential for public understanding of the 
operations and activities of the 
Department of Defense.

(ii) The informative value of the 
Information to be disclosed. This factor 
requires a close analysis of the 
substantive contents of a record, or 
portion of the record, to determine 
whether disclosure is meaningful, and 
shall inform the public on the operations 
or activities of the Department of 
Defense. While the subject of a request 
may contain information which 
concerns operations or activities of the

Department of Defense, it may not 
always hold great potential for 
contributing to a meaningful 
understanding of these operations or 
activities. An example of such would be 
a heavily redacted record, the balance 
of which may contain only random 
words, fragmented sentences, or 
paragraph headings. A determination as 
to whether a record in this situation will 
contribute to the public understanding of 
the operations or activities of the 
Department of Defense must be 
approached with caution, and carefully 
weighed against the arguments offered 
by the requester. Another example is 
information already known to be in the 
public domain. Disclosure of duplicative, 
or nearly identical information already 
existing in the public domain may add 
no meaningful new information 
concerning the operations and activities 
of the Department of Defense.

(iii) The contribution to an 
understanding of the subject by the 
general public likely to result from 
disclosure. The key element in 
determining the applicability of this 
factor is whether disclosure will inform, 
or have the potential to inform the 
public, rather than simply the individual 
requester or small segment of interested 
persons.The identity of the requester is 
essential in this situation in order to 
determine whether such requester has 
the capability and intention to 
disseminate the information to the 
public. Mere assertions of plans to 
author a book, researching a particular 
subject, doing doctoral dissertation 
work, or indigency are insufficient 
without demonstrating the capacity to 
further disclose the information in a 
manner which will be informative to the 
general public. Requesters should be 
asked to describe their qualifications, 
the nature of their research, the purpose 
of the requested information, and their 
intended means of dissemination to the 
public.

(iv) The significance of the 
contribution to public understanding. In 
applying this factor, Components must 
differentiate the relative significance or 
impact of the disclosure against the 
current level of public knowledge, or 
understanding which exists before the 
disclosure. In other words, will 
disclosure on a current subject of wide 
public interest be unique in contributing 
previously unknown facts, thereby 
enhancing public knowledge, or will it 
basically duplicate what is already 
known by the general public. A decision 
regarding significance requires objective 
judgment, rather than subjective 
determination, and must be applied 
carefully to determine whether
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disclosure will likely lead to a 
significant public understanding of the 
issue. Components shall not make value 
judgments as to whether the information 
is important enough to be made public.

(2) Disclosure of the information “is 
not primarily in the commercial interest 
of the requester.”

(i) The existence and magnitude of a 
commercial interest. If the request is 
determined to be of a commercial 
interest. Components should address the 
magnitude of that interest to determine 
if the requester’s commercial interest is 
primary, as opposed to any secondary 
personal or non-commercial interest. In 
addition to profit-making organizations, 
individual persons or other 
organizations may have a commercial 
interest in obtaining certain records. 
Where it is difficult to determine 
whether the requester is of a commercial 
nature, Components may draw inference 
from the requester’s identity and 
circumstances of the request. In such 
situations, the provisions of § 518.85 
apply. Components are reminded that in 
order to apply the commercial standards 
of the FOIA, the requester’s commercial 
benefits must clearly override any 
personal or non-profit interest.

(ii) The primary interest in disclosure. 
Once a requester’s commercial interest 
has been determined, Components 
should then determine if the disclosure 
would be primarily in that interest. This 
requires a balancing test between the 
commercial interest of the request 
against any public benefit to be derived 
as a result of that disclosure. Where the 
public interest is served above and 
beyond that of the requester’s 
commercial interest, a waiver or 
reduction of fees would be appropriate. 
Conversely, even if a significant public 
interest exists, and the relative 
commercial interest of the requester is 
determined to be greater than the public 
interest then a waiver or reduction of 
fees would be inappropriate. As 
examples, news media organizations 
have a commercial interest as business 
organizations; however, their inherent 
role of disseminating news to the 
general public can ordinarily be 
presumed to be of a primary interest. 
Therefore, any commercial interest 
becomes secondary to the primary 
interest in serving the public. Similarly, 
scholars writing books or engaged in 
other forms of academic research, may 
recognize a commercial benefit, either 
directly, or indirectly (through the 
institution they represent); however, 
normally such pursuits are primarily 
undertaken for educational purposes, 
and the application of a fee charge 
would be inappropriate. Conversely.

data brokers or others who merely 
compile government information for 
marketing can normally be presumed to 
have an interest primarily of a 
commercial nature.

(d) Components are reminded that the 
above factors and examples are not all 
inclusive. Each fee decision must be 
considered on a case-by-case basis and 
upon the merits of the information 
provided in each request. When the 
element of doubt as to whether to 
charge or waive the fee cannot be 
clearly resolved. Components should 
rule in favor of the requester.

(e) In addition, the following 
additional circumstances describe 
situations where waiver or reduction of 
fees are most likely to be warranted:

(1) A record is voluntarily created to 
preclude an otherwise burdensome 
effort to provide voluminous amounts of 
available records, including additional 
information not requested.

(2) A previous denial of records is 
reversed in total, or in part, and the 
assessable costs are not substantial (e.g. 
$15.00—$30.00).

§ 518.85 Fee Assessment
(a) Fees may not be used to 

discourage requesters, and to this end, 
FOIA fees are limited to standard 
charges for direct document search, 
review (in the case of commercial 
requesters) and duplication.

(b) In order to be as responsive as 
possible to FOIA requests while 
minimizing unwarranted costs to the 
taxpayer, Components shall adhere to 
the following procedures;

(1) Analyze each request to determine 
the category of the requester. If the 
Component determination regarding the 
category of the requester is different 
than that claimed by the requester, the 
component will;

(i) Notify the requester that he should 
provide additional justification to 
warrant the category claimed, and that a 
search for responsive records will not be 
initiated until agreement has been 
attained relative to the category of the 
requester. Absent further category 
justification from the requester, and 
within a reasonable period of time (i.e., 
30 calendar days), the Component shall 
render a final category determination, 
and notify the requester of such 
determination, to include normal 
administrative appeal rights of the 
determination.

(ii) Advise the requester that, 
notwithstanding any appeal, a search 
for responsive records will not be 
initiated until the requester indicates a 
willingness to pay assessable costs 
appropriate for the category determined 
by the Component.

(2) Requesters must submit a fee 
declaration appropriate for the below 
categories.

(i) Commercial Requesters must 
indicate a willingness to pay all search, 
review and duplication costs.

(ii) Education or Noncommercial 
Scientific Institution or News Media. 
Requesters must indicate a willingness 
to pay duplication charges in excess of 
100 pages if more than 100 pages of 
records are desired.

(iii) All Others. Requesters must 
indicate a willingness to pay assessable 
search and duplication costs if more 
than two hours of search effort or 100 
pages of records are desired.

(3) If the above conditions are not 
met,- then the request need not be 
processed and the requester shall be so 
informed.

(4) In the situation described by
§ 518.81(b) (1) and (2). Components must 
be prepared to provide an estimate of 
assessable fees if desired by the 
requester. While it is recognized that 
search situations will vary among 
Components, and that an estimate is 
often difficult to obtain prior to an 
actual search, requesters who desire 
estimates are entitled to such before 
committing to a willingness to pay. 
Should Component estimates exceed the 
actual amount of the estimate or the 
amount agreed to by the requester, the 
amount in excess of the estimate or the 
requester’s agreed amount shall not be 
charged without the requester’s 
agreement

(5) No DoD Component may require 
advance payment of any fee; i.e., 
payment before work is commenced or 
continued on a request, unless the 
requester has previously failed to pay 
fees in a timely fashion, or the agency 
has determined that the fee will exceed 
$250.00. As used in this sense, a timely 
fashion is 30 calendar days from the 
date of billing (the fees have been 
assessed in writing) by the Component.

(6) Where a Component estimates or 
determines that allowable charges that a 
requester may be required to pay are 
likely to exceed $250.00, the Component 
shall notify the requester of the likely 
cost and obtain satisfactory assurance 
of full payment where the requester has 
a history of prompt payments, or require 
an advance payment of an amount up to 
the full estimated charges in the case of 
requesters with no history of payment

(7) Where a requester has previously 
failed to pay a fee charged in a timely 
fashion (i.e., within 30 calendar days 
from the date of the billing), the 
Component may require the requester to 
pay the full amount owed, plus any 
applicable interest, or demonstrate that
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he has paid the fee, and to make an 
advance payment of the full amount of 
the estimated fee before the Component 
begins to process a new or pending 
request from the requester. Interest will 
be at the rate prescribed in 31 U.S.C. 
3717 (reference (ff)), and confirmed with 
respective Finance and Accounting 
Offices.

(8) After all work is completed on a 
request, and the documents are ready 
for release, Components may request 
payment prior to forwarding the 
documents if there is no payment history 
on the requester, or if the requester has 
previously failed to pay a fee in a timely 
fashion (i.e., within 30 calendar days 
from the date of the billing). In the case 
of the latter, the provisions of
§ 518.85(b)(7), apply. Components may 
not hold documents ready for release 
pending payment from requesters with a 
history of prompt payment.

(9) When Components act under 
§ 518.85, (a)(1) through (a)(7), of this 
part, the administrative time limits of 
the FOIA (i.e., 10 working days from 
receipt of initial requests, and 20 
working days from receipt of appeals, 
plus permissible extensions of these 
time limits) will begin only after the 
Component has received a willingness 
to pay fees and satisfaction as to 
category determination, or fee payments 
(if appropriate).

(10) Components may charge for time 
spent searching for records, even if that 
search fails to locate records responsive 
to the request. Components may also 
charge search and review (in the case of 
commercial requesters) time if records 
located are determined to be search 
charges are likely to exceed $25,000 it 
shall notify the requester of the 
estimated amount of fees, unless the 
requester has indicated in advance his 
or her willingness to pay fees as high as 
those anticipated. Such a notice shall 
offer the requester the opportunity to 
confer with Component personnel with 
the object of reformulating the request to 
meet his or her needs at a lower cost.

(c) Commercial Requesters. Fees shall 
be limited to reasonable standard 
charges for document search, review 
and duplication when records are 
requested for commercial use.
Requesters must reasonably describe 
the records sought (see § 518.26).

(1) the term "commercial use” request 
refers to a request from, or on behalf of 
one who seeks information for a use or 
purpose that furthers the commercial, 
trade, or profit interest of the requester 
or the person on whose behalf the 
request is made. In determining whether 
a requester properly belongs in this 
category, Component must determine 
the use to which a requester will put the

documents requested. Moreover, where 
a Components has reasonable cause to 
doubt the use to which a requester will 
put the records sought, or where that use 
is not clear from the request itself, 
Components should seek additional 
clarification before assigning the request 
to a specific category.

(2) When Components receive a 
request for documents for commercial 
use, they should assess charges which 
recover the full direct costs of searching 
for, reviewing for release, and 
duplicating the record sought. 
Commercial requesters (unlike other 
requesters) are not entitled to two hours 
of free search time, nor 100 free pages of 
reproduction of documents. Moreover, 
commercial requesters are not normally 
entitled to a waiver or reduction of fees 
based upon an assertion that disclosure 
would be in the public interest.
However, because use is the exclusive 
determining criteria, it is possible to 
envision a commercial enterprise 
making a request that is not for 
commercial use. It is also possible that a 
non-profit organization could make a 
request that is for commercial use. Such 
situations must be addressed on a case- 
by-case basis.

(d) Educational Institution Requesters. 
Fees shall be limited to only reasonable 
standard charges for document 
duplication (excluding charges for the 
first 100 pages) when the request is 
made by an educational institution 
whose purpose is scholarly research. 
Requesters must reasonably describe 
the record sought (see § 518.26). The 
term "educational institution" refers to a 
pre-school, a public or private 
elementary or secondary school, an 
institution of graduate higher education, 
an institution of undergraduate higher 
education, an institution of professional 
education, and an institution of 
vocational education, which operates a 
program or programs of scholarly 
research.

(e) Non-Commercial Scientific 
Institution Requesters. Fees shall be 
limited to only reasonable standard 
charges for document duplication 
(excluding charges for the first 100 
pages) when the request is made by a 
non-commercial scientific institution 
whose purpose is scientific research. 
Requesters must reasonably describe 
the records sought (see § 518.26). The 
term “non-commercial scientific 
institution” refers to an institution that 
is not operated on a "commercial” basis 
as defined in § 518.81(c) and which is 
operated solely for the purpose of 
conducting scientific research, the 
results of which are not intended to 
promote any particular product or 
industry.

(f) Components shall provide 
documents to requesters in § 518.85 (d) 
and (e), for the cost of duplication alone, 
excluding charges for the first 100 pages. 
To be eligible for inclusion in these 
categories, requesters must show that 
the request is being made under the 
auspices of a qualifying institution and 
that the records are not sought for 
commercial use, but in furtherance of 
scholarly (from an educational 
institution) or scientific (from a non
commercial scientific institution) 
research.

(g) Representatives of the news 
media. Fees shall be limited to only 
reasonable standard charges for 
document duplication (excluding 
charges for the first 100 pages) when the 
request is made by a representative of 
the news media. Requesters must 
reasonably describe the records sought 
(see § 518.26).

(1) The term “representative of the 
news media” refers to any person 
actively gathering news for an entity 
that is organized and operated to 
publish or broadcast news to the public. 
The term “news” means information 
that is about current events or that 
would be of current interest to the 
public. Example of news media entities 
include television or radio stations 
broadcasting to the public at large, and 
publishers of periodicals (but only in 
those instances when they can qualify 
as disseminators of “news”) who make 
their products available for purchase or 
subscription by the general public.
These examples are not meant to be all- 
inclusive. Moreover, as traditional 
methods of news delivery evolve (e.g., 
electronic dissemination of newspapers 
through telecommunications services), 
such alternative media would be 
included in this category. In the case of 
“freelance” journalists, they may be 
regarded as working for a news 
organization if they can demonstrate a 
solid basis for expecting publication 
through that organization, even though 
not actually employed by it. A 
publication contract would be the 
clearest proof, but Components may 
also look to the past publication record 
of a requester in making this 
determination.

(2) To be eligible for inclusion in this 
category, a requester must meet the 
criteria in § 518.85(g)(1) and his or her 
request must not be made for 
commercial use. A request for records 
supporting the news dissemination 
function of the requester shall not be 
considered to be a request that is for a 
commercial use. For example, a 
document request by a newspaper for 
records relating to the investigation of a
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defendant in a current criminal trial of 
public interest could be presumed to be 
a request from an entity eligible for 
inclusion in this category, and entitled to 
records at the cost of reproduction alone 
(excluding charges for the first 100 
pages).

(3) “Representative of the news 
media” does not include private 
libraries, private repositories of 
Government records, or middlemen, 
such as information vendors or data 
boxes.

(h) All Other Requesters. Components 
shall charge requesters who do not fit 
into any of the above categories, fees 
which recover the full direct cost of 
searching for and duplicating records, 
except that the first two hours of search 
time and the first 100 pages of 
duplication shall be furnished without 
charge. Requesters must reasonably 
describe the records sought (see 
§ 518.26). Requests from subjects about 
themselves will continue to be treated 
under the fee provisions of the Privacy 
Act of 1974 (reference (ff)), which permit 
fees only for duplication. Components 
are reminded that this category of 
requester may also be eligible for a 
waiver or reduction of fees if disclosure 
of the information is in the public 
interest as defined under 1 518.84(a).
(See also | 518.85(c) (2) .DD Form 2086 
(Record of Freedom of Information (FOI) 
Processing Cost) will be used to 
annotate fees for processing FOIA 
information. The form is available 
through normal publications channels.

§ 518.86 Aggregating requests.
Except for requests that are for a 

commercial use, a Component may not 
charge for the first two hours of search 
time or for the first 100 pages of 
reproduction. However, a requester may 
not file multiple requests at the same 
time, each seeking portions of a 
document or documents, solely in order 
to avoid payment of fees. When a 
Component reasonably believes that a 
requester or, on rare occasions, a group 
of requesters acting in concert, is 
attempting to break a request down into 
a series of requests for the purpose of 
avoiding the assessment of fees, the 
agency may aggregate any such requests 
and charge accordingly. One element to 
be considered in determining whether a 
belief would be reasonable is the time 
period in which the requests have 
occurred. For example, it would be 
reasonable to presume that multiple 
requests of this type made within a 30 
day period had been made to avoid fees. 
For requests made over a longer period, 
however, such a presumption becomes 
harder to sustain and Components 
should have a solid basis for

determining that aggregation is 
warranted in such cases. Components 
are cautioned that before aggregating 
requests from more than one requester, 
they must have a concrete basis on 
which to conclude that the requesters 
are acting in concert and are acting 
specifically to avoid payment of fees. In 
no case may Components aggregate 
multiple requests on unrelated subjects 
from one requester.

§ 518.87 Effect of the Debt Collection Act 
Of 1982 (Pub. L. 97-365).

The Debt Collection Act of 1982 (Pub. 
L  97-365) provides for a minimum 
annual rate of interest to be charged on 
overdue debts owed the Federal 
Government. Components may levy this 
interest penalty for any fees that remain 
outstanding 30 calendar days from the 
date of billing (the first demand notice) 
to the requester of the amount owed. 
The interest rate shall be as prescribed 
in 31 U.S.C. 3717 (reference (ff)). 
Components should verify the current 
interest rate with respective Finance 
and Accounting Offices. After one 
demand letter has been sent, and 30 
calendar days have lapsed with no 
payment, Components may submit the 
debt to respective Finance and 
Accounting Offices for collection 
pursuant to the Debt Collection Act of 
1982.

§ 518.83 Computation of fees.
The fee schedule in this chapter shall 

be used to compute the search, review 
(in the case of commercial requesters) 
and duplication costs associated with 
processing a given FOIA request. Costs 
shall be computed on time actually 
spent. Neither time-based nor dollar- 
based minimum charges for search, 
review and duplication are authorized.

Collection of Fees and Fee Rates

§ 518.89 Collection of fees.
Collection of fees will be made at the 

time of providing the documents to the 
requester or recipient when the 
requester specifically states that the 
costs involved shall be acceptable or 
acceptable up to a specified limit that 
covers the anticipated costs. Collection 
of fees may not be made in advance 
unless fee requester has failed to pay 
previously assessed fees within 30 
calendar days from die date of the 
billing by the DoD Component, or the 
Component has determined that the fee 
will be in excess of $250 (see $ 518.81).

§518.90 Search time.
(a) Manual search

Type Grade Hourly 
rate ($)

Clerical.........—  - E9/GS8 and below__ 12
01-06/G S9-G S/ 25

GM15.
Executive_____ 07/G S/G M 16/ES1 45

and above.

(b) Computer search. Computer 
search is based on direct cost of the 
central processing unit, input-output 
devices, and money capacity of the 
actual computer configuration. The 
salary scale (equating to paragraph a 
above) for the computer operator/ 
programmer determining how to conduct 
and subsequently executing the search 
will be recorded as part of the computer 
search.

§ 518.91 Duplication.

Type Cost per page (cents)

Pre-Printed material......... 0 2 .
Office copy..................— 15.
Microfiche__________ ..... 25.
Computer copies (tapes Actual cost of duplicating

or printouts). the tape or printout 
(includes operator’s 
time and cost of the 
tape).

§ 518.92 Review Urne On the case of 
commercial requesters).

Type Grade Hourly 
rate {$)

E9/GS8 and below.... 12
Profession^.....— 01-Q6/GS9-GS15----- 25
Executive------------ 07/GS16/ES1 and 45

above.

§ 518.93 Audiovisual documentary 
materials.

Search costs are computed as for any 
other record. Duplication cost is the 
actual direct cost of reproducing the 
material including the wage of the 
person doing the work. Audiovisual 
materials provided to a requester need 
not be in reproducible format or quality. 
Army audiovisual materials are referred 
to as “visual information."

§ 518.94 Other records.
Direct search and duplication cost for 

any record not described above shall be 
computed in the manner described for 
audiovisual documentary material.

§ 518.95 Costs for special services.
Complying with requests for special 

services is at the discretion of the 
Components. Neither the FOIA, nor its 
fee structure cover these kinds of 
services. Therefore, Components may
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recover the costs of special services 
requested by the requester after 
agreement has been obtained in writing 
from the requester to pay for one or 
more of the following services:

(a) Certifying that records are true 
copies.

(b) Sending records by special 
methods such as express mail, etc.

Collection of Fees and Fee Rates for 
Technical Data

§ 518.96 Fees for technical data.
(a) Technical data, other than 

technical data that discloses critical 
technology with military or space 
application, if required to be released 
under the FOIA, shall be released after 
the person requesting such technical 
data pays all reasonable costs attributed 
to search, duplication and review of the 
records to be released. Technical data, 
as used in this Section, means recorded 
information, regardless of the form or 
method of the recording of a scientific or 
technical nature (including computer 
software documentation). This term 
does not include computer software, or 
data incidental to contract 
administration, such as financial and/or 
management information. DoD 
Components shall retain the amounts 
received by such a release, and it shall 
be merged with and available for the 
same purpose and the same time period 
as the appropriation from which the 
costs were incurred in complying with 
request. All reasonable costs as used in 
this sense are the full costs to the 
Federal Government of rendering the 
service, or fair market value of the 
service, whichever is higher. Fair market 
value shall be determined in accordance 
with commercial rates in the local 
geographical area. In the absence of a 
known market value, charges shall be 
based on recovery of full costs to the 
Federal Government. The full cost shall 
include all direct and indirect costs to 
conduct the search and to duplicate the 
records responsive to the request. This 
cost is to be differentiated from the 
direct costs allowable under the 
Collection of Fees and Fee Rates portion 
of this subpart for other types of 
information released under the FOIA.
DD Form 2086-1 (Record of Freedom of 
Information (FOI) Processing Cost for 
Technical Data) will be used to annotate 
fees for technical data. The form is 
available through normal publications 
channels.

(b) Waiver. Components shall waive 
the payment of costs required in 
§ 518.96(a), which are greater than the 
costs that would be required for release 
of this same information under the

Collection of Fees and Fee Rates portion 
of this subpart if:

(1) The request is made by a citizen of 
the United States or a United States 
corporation, and such citizen or 
corporation certifies that the technical 
data requested is required to enable it to 
submit an offer, or determine whether it 
is capable of submitting an offer to 
provide the product to-which the 
technical data relates to the United 
States or a contractor with the United 
States. However, Components may 
require the citizen or corporation to pay 
a deposit in an amount equal to not 
more than the cost of complying with the 
request, which will be refunded upon 
submission of an offer by the citizen or 
corporation;

(2) The release of technical data is 
requested in order to comply with the 
terms of an international agreement; or,

(3) The Component determines in 
accordance with § 518.80(a), that such a 
waiver is in the interest of the United 
States.

(c) Fee Rates.
(1) Search time, (i) Manual Search.

Type Grade Hourly 
rate ($)

Clerical.................. 13.25
8.30(Minimum Charge).

Professional and Executive (To be 
established at actual hourly rate prior to 
search. A minimum charge will be 
established at % hourly rates.)

(ii) Computer search is based on the 
total cost of the central processing unit, 
input-output devices, and memory 
capacity of the actual Computer 
configuration. The wage (based upon the 
scale in § 518.96(c)(l)(i), for the 
computer operator and/or programmer 
determining how to conduct, and 
subsequently executing the search will 
be recorded as part of the computer 
search.

(2) Duplication.

Type

Aerial photographs, specifications, permits, 
charts, blueprints, and other technical
documents................. ........... ..................... .

Engineering data (microfilm):
Aperture cards:

Silver duplicate negative, per card........
When key punched and verified, per

card........ ...... .......... ..
Diazo duplicate negative, per card....... .
When key punched and verified, per

card............................. ........................
35mm roll film, per frame............ .......... .
16mm roll film, per frame............. ..........
Paper daprints (engineering drawings), 

each........................................ ..... .......

Cost

$2.50

.75

.85

.65

.75

.50

.45

1.50

Type Cost

Paper reprints of microfilm indices, 
each............................. ............. .10

(3) Review time.

Type Grade Hourly 
rate ($)

Clerical................... 13.25
8.30(Minimum

Charge).

Professional and Executive (To be 
established at actual hourly rate prior to 
review. A minimum charge will be 
established at hourly rates.)

(d) Other technical data records. 
Charges for additional services not 
specifically provided in § 518.96(c), 
consistent with DoD Instruction 7230.7 
(reference (r)), shall be made by 
Components at the following rates:

1. Minimum charge for office copy
(up to six images).... ............................  $3.50

2. Each additional image........ ................  .10
3. Each typewritten page........................  3.50
4. Certification and validation with

seal, each...................................... ..........  5.20
5. Hand-drawn plots and sketches,

each hour or fraction thereof............ 12.00

Subpart G— R eports  

Reports Control 

§ 518.97 General.
The reporting requirement outlined in 

this subpart is assigned Report Control 
Symbol E)D-PA(A) 1365. See appendix F 
for DD Form 2564, Annual Report 
Freedom of Information Act.
Annual Report

§ 518.98 Reporting time.
Each DoD Component shall prepare 

statistics and accumulate paperwork for 
the preceding calendar year on those 
times prescribed for the annual report 
and submit them in duplicate to the 
ASD(PA) on or before each February 1. 
Existing DoD standards and registered 
data elements are to be used for all data 
requirements to the greatest extent 
possible in accordance with the 
provisions of DoD Directive 5000.11 
(reference(s)) AR 25-9, The standard 
data elements are contained in DoD 
Directive 5000.12-M (reference (99)). The 
Army will follow guidelines below and 
submit the information to the Army 
Freedom of Information and Privacy Act 
Division, Information Systems 
Command, Attn: ASQNS-OP-F, Room 
1146, Hoffman Building I, Alexandria,
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VA 22331-0301 by the second week of 
each January.

(a) Each reporting activity will submit 
the information requested in § 518.99, 
items (a)(1), (a)(2), (a)(5), (a)(6), (b)(3),
(i). (j)(l). (j)(2) and (j)(2)(i). Data will be 
collected throughout the year on DD 
Form 2086.

(b) Each IDA will submit the 
information requested in § 518.99, 
excluding items (d) through (h).

(c) The Judge Advocate General,
Army, will submit the information 
requested in § 518.99, item (9).

(d) The Army General Counsel will 
submit the information requested in
§ 518.99, items (d) through (f).

(e) The Information Systems 
Command will compile the data 
submitted in the Department of the 
Army’s annual Reporting of Freedom of 
Information Processing Costs (RCS DD- 
PA(A) 1365). This report will be 
coordinated through the DISC4 (SAIS- 
PDC), WASH DC 20310-0107, to the 
Director of Freedom of Information and 
Security Review by 31 January each 
year.

§ 518.99 Annual report content.
The following instructions shall be 

used in preparing the annual report for 
submission on DD Form 2564 (see 
appendix G to this part). DD Form 2564 
may be ordered through publication 
channels or reproduced locally:

(a) Item 1.
(1) Total requests. Enter the total 

number of FOIA requests responded to 
during the calendar year.

(2) Granted in full. Enter the total 
number of FOIA requests responded to 
and granted in full during the calendar 
year. (This may include requests granted 
by your office, yet still requiring action 
by another office).

(3) D enied in part. Enter the total 
number of FOIA requests responded to 
and denied in part based on one or more 
of the nine FOIA exemptions. (Do not 
report denial of fee waivers).

(4) Denied in full. Enter the total 
number of FOIA requests responded to 
and denied in full based on one or more 
of the nine FOIA exceptions. (Do not 
report denial of fee waivers). ,

(5) "O therReason"responses. Enter 
the total number of FOIA requests in 
which you were unable to provide all or 
part of the requested information based 
on an “Other Reason” response. Item
(b)(3) of this section explains the six 
possible “Other Reasons”.

(6) Total actions. Enter the total 
number of FOIA actions taken during 
the calendar year. This number will be 
the sum of paragraphs (a)(2) through
(a)(5) of this section.

(b) Item 2.

(1) Exemptions invoked on initial 
determinations. Enter the number of 
times an exemption was claimed for 
each request that was denied in full or 
in part. Since more than one exemption 
may be claimed when responding to a 
single request, this number will be equal 
to or greater than the sum of paragraphs
(a)(3) and (a)(4) of this section.

(2) b(3) Status invoked on initial 
determinations. Identify the statutes 
cited and number of times invoked when 
you claim a (b)(3) exemption. The total 
number of instances will be equal to the 
total in paragraph (b)(1) of this section. 
Citea the specific sections when 
invoking the Atomic Energy of 1954 or 
the National Security Act of 1947. To 
qualify as a b(3) exemption, the statute 
must contain clear wording that the 
information covered will not be 
disclosed. The following examples are 
not b(3) statutes:

(i) 5 U.S.C. 552a—Privacy Act.
(ii) 17 U.S.C. 101 et. seq.—Copyright 

Act.
(iii) 18 U.S.C. 793—Gathering, 

Transmitting or Losing Defense 
Information.

(iv) 18 U.S.C. 794—Gathering or 
Delivering Defense Information to Aid 
Foreign Governments.

(v) 18 U.S.C. 1905—Trade Secrets Act.
(vi) U.S.C. 1498—Patent and Copyright 

Cases.
(3) "Other Reasons" cited on initial 

determinations. Indentify the “Other 
Reasons” response cited when 
responding to a FOIA request and enter 
the number of times each was claimed.

(i) Transferred request. Enter the 
number of times a request was 
transferred to another DoD Component 
or Federal Agency for action.

(ii) Lack o f records. Enter the number 
of times a search of files failed to 
identify records responsive to subject 
request and there was no statutory 
obligations to create a record.

(iii) Failure o f requester to reasonably 
describe record. Enter the number of 
times a FOIA request could not be acted 
upon since the requester failed to 
reasonably describe the record(s) being 
sought.

(iv) Other failures by requester to 
comply with published rules and/or 
directives. Enter the number of times a 
requester failed to follow published 
rules concerning time, place, fees, and 
procedures.

(v) Request withdrawn by requester. 
Enter the number of times a requester 
withdrew a request and/ or appeal.

(vi) Not an agency record. Enter the 
number of times a requester was 
provided a request indicating the 
requested information was not an 
agency record.

(vii) Total. Enter the sum of 
paragraphs (b)(3) (i) through (vi) of this 
section. This number will be equal to or 
greater than the number in paragraph
(a)(5) of this section, since more than 
one reason may be claimed for each 
“Other Reason” response.

(c) Item. 3.
Initial denial authorities by 

participation. Enter the name, rank (if 
military), title, and activity of each 
individual who signed a partial or total 
denial response and give the number of 
instances of participation. The total 
number of instances will equal the sum 
of paragraphs (a)(3) and (a)(4) of this 
section. Show the individual’s full title 
and complete organization (do not use 
acronymns or abbreviations, other than 
U.S.) See example below.
Smith, John G. BG Director, Personnel and 

Administration, 6 U.S. European 
Command

(d) Item 4.
(1) Total requests. Enter the total 

number of FOIA appeals responded to 
during the calendar year.

(2) Granted in full. Enter the total 
number of FOIA appeals responded to 
and granted in full during the year.

(3) Denied in part. Enter the total 
number of FOIA appeals responded to 
and denied in part based on one or more 
of the nine FOIA exemptions.

(4) Denied in full. Enter the total 
number of FOIA appeals responded to 
and denied in full based on one or more 
of the nine FOIA requests.

(5) "Other Reason ” responses. Enter 
the total number of FOIA appeals in 
which you were unable to provide the 
requested information based on “Other 
Reason” response. Item (b)(3) of this 
section explains the six possible “Other 
Reasons.”

(6) Total actions. Enter the total 
number of FOIA appeal actions taken 
during the calendar year. This number 
will be the sum of paragraphs (d)(2) and
(d)(5) of this section.

(e) Item 5.
(1) Exemptions invoked on appeal 

determinations. Enter the number of 
times an exemption was claimed for 
each appeal that was denied in full or in 
part. Since more than one exemption 
may be claimed when responding to a 
single request, this number will be equal 
to or greater than the sum of paragraphs
(d)(3) and (d)(4) of this section.

(2) b(3) Statutes invoked on appeal 
determinations. Identify the statutes 
cited and number of times invoked when 
you claimed a(b)(3) exemption. The total 
number of instances will be equal to the 
total in paragraph (e)(1) of this section. 
Cite the specific sections when invoking
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the Atomic Energy Act of 1954 or the 
National Security Act of 1947. To qualify 
as a b(3) exemption, the statute must 
contain clear wording that the 
information covered will not be 
disclosed. Examples which are not b(3) 
statues are listed in paragraph (b)(2) of 
this section.

(3) "Other Reasons” cited on appeal 
determinations. Identify the "Other 
Reasons” response cited when 
responding to a FOtA appeal and enter 
the number of times each was claimed. 
See paragraph (b)(3) of this section for 
description of "Other Reasons”.

(f) Item 6.
Appeal denial authorities by 

participation. Enter the name, rank (if 
military), title, and activity of each 
individual who signed a partial or total 
appeal denial response and give the 
number of instances of participation.
The total number of instances will equal 
the sum of paragraphs (d)(3) and (d)(4) 
of this section. Show the full title and 
complete organization (do not use 
acronyms or abbreviations, other than 
U.S.). See Item 3 of this section for 
example.

(g) Item 7.
Court opinions and actions taken. 

Briefly describe the results of each suit 
the Judge Advocate General and/or the 
General Counsel participated in during 
the calendar year. See following 
example:
Armed Forces Relief and Benefit Association 

v. Department of Defense, Department of 
the Army, Department of the Air Force, 
and Department of the Navy. C.A. 89- 
0689, U.S.D.C.D.C., March 15,1989. 
Plaintiff filed suit for defendent’s refusal 
to release serviceman’s name and duty 
address. Information was held pursuant 
to 5 U.S.C. 552 (b)(2) and (b}{6). Plaintiff 
voluntarily dismissed suit June 19,1989.

(h) Item 8,
FOIA implementation rules and 

regulations. List all changes or revisions 
of FOIA rules or regulations affecting 
the implementation of the FOIA 
program, followed by the Federal 
Register reference (volume number, 
date, and page) that announces the 
change of revision to the public. Append 
a copy of each. See following example:
DoD Regulation 5400.7—R “DoD Freedom of 

Information Act Program"—32 CFR 286, 
Vol. 54, No. 155, pg. 33190,14 August 
1989.

(i) Item 9.
Fee collected from the public. Enter 

the total amount of fees collected from 
the public during the calendar year. This 
includes search, review, and 
reproduction costs only.

(j) Item 10.

(1) A vaiiabiiHy of records. Reports all 
new categories or segregable positions 
of records now being released upon 
request.

(2) FOI Program costs.
(i) Personnel costs. Items (b) and (c) of 

this section are used to captured 
manyears and salary costs of personnel 
primarily involved in planning, program 
management and/or administrative 
handling of FOIA requests. Determine 
salaries for military personnel by using 
the Composite Standard Pay rates (DoD 
7229.9-M, Department of Defense 
Accounting Manual). For civilian 
personnel use Office of Personnel 
Management salary table and add 16 
percent for benefits. A sample 
computation is shown as follows. Table 
G -l shows how the cost computation is 
made.

Table G -1 .— Sa m ple  Co m p u ta tio n

No. of Percent-
Grade per- Salary age of Costs

sonnet time

0 -5 ......... ¡ 1 $88,463 10 $8,846
0"1 1 37,219 30 11,165
GS-12___ 1 41,557 50 20.799

Total.. — -----------1 90 40,790

Notes;
1. To determine the manyear computation: Add 

the total percentages of time and divide the percent
age by 100.

2. Sample Computation: Manyears=140%  divided 
by 100=1.4 manyears.

(a) Estim ated manyears. Add the total 
percentages of time for personnel involved in 
administering the FOI program and divide by 
100. In the example shown above,
(10 + 3 0  + 50J/100= .9  manyears.

(b) Manyear costs. Total costs associated 
with salaries of individuals involved in 
administering FOIA program. In the example 
shown above, the total cost is $40,790.

(c) Estim ated manhour costs by Category. 
This section accounts for all other personnel 
not reported in (a) and (b) of this section who 
are involved in processing FOIA requests. 
Enter the total hourly cost for each of the five 
areas described below.

(1) Search time. This includes only those 
direct costs associated with the time spent 
looking for material that is responsive to a 
request, including line by line identification 
of material within a document to determine if 
it is responsive to the request. Searches may 
be done manually or by computer using 
existing programming.

(2) Review and existing. This includes all 
direct costs incurred during the process of 
examining documents located in response to 
a  request to determine whether any portion 
of any document located is permitted to be 
withheld. It also includes excising document 
to prepare them for release. It does not 
include time spent resolving general legal or 
policy issues regarding the applications of 
exemptions.

(3) Coordination and approval. This 
includes all costs involved in coordinating

the release/denial of documents requested 
under the FOIA.

(4) Correspondence/form preparation. This 
includes all costs involved in typing 
responses, filling out forms, etc., to respond to 
a FOIA request

(5) Other activities. This includes all other 
processing costs not covered above, such as 
processing time by the mail room.

(6) Total. Enter the sum of (c)(1) through
(c) (5) of this section.

(d) Overhead. This is the cost of 
supervision, space, and administrative 
support It is computed as 25% of the sum of
(b) and (c) of this section.

(e) Total. {1} Enter the sum of (b), (c), and
(d) of tins section.

(2) Other case-related costs. Using the fee 
schedule, enter the total amounts incurred in 
each of the areas below.

(i) Computer search time. This includes 
costs of central processing unit input/output 
devices, memory, etc., of the computer system 
used, as well as the wage of the machine’s 
operator/programmer.

(ii) Office copy reproduction. This includes 
the cost of reproducing normal documents 
with office copying equipment

(iii) Microfiche reproduction. This indudes 
the cost of reproducing normal documents 
with office copying equipment.

(iv) Printed records. This is the cost of 
providing reproduced copies of forms, 
publications, or reports.

(v) Computer copy. This is the actual cost 
of duplicating magnetic tapes, floppy 
diskettes, computer printouts, etc.

(vi) Audiovisual materials. This is the 
actual cost of duplicating audio or video 
tapes or like materials, to include the wage of 
the person doing the work.

(vii) Other. Reports all other costs which 
are easily identifiable, such as per diem, 
operation of courier vehicles, training 
courses, printing (indexes and forms), long 
distance telephone calls, special mail 
services, use of indicia, etc.

(viii) Subtotal. Enter the sum of (e)(2)(i) 
through (vii) of this section.

(ix) Overhead. This is the cost of 
supervision, space and administrative 
support. It is computed as 25% of (e)(2}(viii3 of 
this section.

(x) Total. Enter the sum of (e)(2)(viii) and 
(ix) of this section.

(3) Cost of routing requests processed. This 
item optional. Some reporting activities may 
find it economical to develop an average cost 
factor for processing repetitive routine 
requests rather than tracking costs on each 
request as it is processed. Care should be 
exercised so that costs are comprehensive to 
include a 25% overhead, yet not duplicated 
elsewhere in the report. Multiply the number 
of routine requests processed items the cost 
factor to compute this amount.

(4) Total costs. Enter the sum of (1) through
(3) of this section.

(f) Format time limit extension. Enter the 
total number of instances in which it was 
necessary to seek a formal 10 working day 
time extension for one of the reasons 
explained as follows:

(1) Location. The need to search for and 
collect the requested records from another
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activity that as separate from the office 
processing the request.

(2) Volume, the need to search for, collect, 
and appropriately examine a voluminous 
amount of separate and distinct records in a 
single request.

(3) Consultation. The need for consultation 
with another agency having a substantial 
interest in the material requested.

(4) Court involvement. Where court actions 
were taken on the basis of exhaustion of 
administrative procedures because the 
department/activity was unable to comply 
with the request within the applicable time 
limits, and in which a court allowed 
additional time upon a showing of 
exceptional circumstances, provide a copy of 
each court opinion and court order containing 
such an extension of time.

(5) Total. Enter the sum of paragraphs
(j)(2)(i) through (j)(2)(iv) above of this section.

Subpart H—Educational and Training

Responsibility and Purpose

§ 518.100 Responsibility.
The head of each DoD Component is 

responsible for the establishment of 
educational and training programs on 
the provisions and requirements of this 
Regulation. The educational programs 
should be targeted toward all members 
of the DoD Component, developing a 
general understanding and appreciation 
of the DoD FOIA Program; whereas, the 
training programs should be focused 
toward those personnel who are 
involved in the day-to-day processing of 
FOIA requests, and should provide a 
thorough understanding of the 
procedures outlined in this Regulation.

§ 518.101 Purpose.
The purpose of the educational and 

training programs is to promote a 
positive attitude among DoD personnel 
and raise the level of understanding and 
appreciation of the DoD FOIA Program, 
thereby improving the interaction with 
members of the public and improving 
the public trust in the Department of 
Defense.

§ 518.102 Scope and principles.
Each Component shall design its 

FOIA educational and training programs 
to fit the particular requirements of 
personnel dependent upon their degree 
of involvement in the implementation of 
this Regulation. The Program should be 
designed to accomplish the following 
objectives:

(a) Familiarize personnel with the 
requirements of the FOIA and its 
implementation by this Regulation.

(b) Instruct personnel, who act in 
FOIA matters, concerning the provisions 
of this Regulation, advising them of the 
legal hazards involved and the strict 
prohibition against arbitrary and 
capricious withholding of information.

(c) Provide for the procedural and 
legal guidance and instruction, as may 
be required, in the discharge of the 
responsibilities of initial denial and 
appellate authorities.

(d) Advise personnel of the penalties 
for noncompliance with the FOIA.
§ 518.103 Implementation.

To ensure uniformity of interpretation, 
all major educational and training 
programs concerning the 
implementation of this Regulation 
should be coordinated with the Director, 
Freedom of Information and Security 
Review, OASD(PA).
§ 518.104 Uniformity of legal 
interpretation.

In accordance with DoD Directive 
5400.7 (reference (b)), the General 
Counsel of the Department of Defense 
shall ensure uniformity in the legal 
position and interpretation of the DoD 
FOIA Program. This regulation provides 
procedures for contacting the DOD 
General Counsel where required.

Appendices
Appendix A—Unified Commands— 
Processing Procedures for FOI Appeals

1. General.
a. In accordance with DoD Directive 5400.7 

(reference (b)) and this Regulation, the 
Unified Commands are placed under the 
jurisdiction of the Office of the Secretary of 
Defense, instead of the administering Military 
Department, only for the purpose of 
administering the Freedom of Information 
(FOI) Programs. This policy represents an 
exception to the policies in DoD Directive 
5100.3 (reference (f)).

b. The policy change above authorizes and 
requires the Unified Commands to process 
FOI requests in accordance with DoD 
Directive 5400.7 (reference (b)) and DoD 
Instruction 5400.10 (reference (hh)) and to 
forward directly to the OASD(PA) all 
correspondence associated with the appeal of 
an initial denial for information under die 
provisions of the FOIA.

2. Responsibilities of Commands.
Unified Commanders in Chief shall:
a. Designate the officials authorized to 

deny initial FOIA requests for records.
b. Designate an office as the point-of- 

contact for FOIA matters.
(c) Refer FOIA cases to the ASD(PA) for 

review and evaluation when the issues raised 
are of unusual significance, precedent setting, 
or otherwise require special attention or 
guidance.

d. Consult with other OSD and DoD 
Components that may have a significant 
interest in the requested record prior to a 
final determination. Coordination with 
agencies outside of the Department of 
Defense, if required, is authorized.

e, Coordinate proposed denials of records 
with the appropriate Unified Command's 
Office of the Staff Judge Advocate. Answer 
any request for a record within 10 working 
days of receipt. The requester shall be

notified that his request has been granted or 
denied. In unusual circumstances, such 
notification may state that additional time, 
not to exceed 10 working days, is required to 
make a determination.

f. Provide to the ASD(PA) when the request 
for a record is denied in whole or in part, a 
copy of the response to the requester or his 
representative, and any internal memoranda 
that provide background information or 
rationale for the denial.

g. State in the response that the decision to 
deny the release of the requested 
information, in whole or in part, may be 
appealed to the Assistant Secretary of 
Defénse (Public Affairs), the Pentagon, 
Washington, DC 20301-1400.

h. Upon request, submit to ASD(PA) a copy 
of the records that were denied. ASD(PA) 
shall make such requests when adjudicating 
appeals.

3. Fees for FOI Requests.
The fees charged for requested records 

shall be in accordance with subpart F.
4. Communications.
Excellent communications capabilities 

currently exist between the OASD(PA) and 
the Public Affairs Offices of the Unified 
Commands. This communication capability 
shall be used for FOIA cases that are time 
sensitive.

5. Reporting Requirements.
a. The Unified Commands shall submit to 

the ASD(PA) an annual report. The 
instructions for the report are outlined in 
subpart G.

b. The annual report shall be submitted in 
duplicate to the ASD(PA) not later than each 
February 1. This reporting requirement is 
assigned Report Control Symbol DD- 
PA(A)1365.

Appendix B—Addressing FOIA Rquests
1. General.
a. The Department of Defense includes the 

Office of the Secretary of Defense and the 
Joint Staff, the Military Departments, the 
Unified Commands, the Defense Agencies, 
and the DoD Field Activities.

b. The Department of Defense does not 
have a central repository for DoD records. 
FOIA requests, therefore, should be 
addressed to the DoD Component that has 
custody of the record desired. In answering 
inquiries regarding FOIA requests, DoD 
personnel shall assist requesters in 
determining the correct DoD Component to 
address their requests. If there is uncertainty 
as to the ownership of the record desired, the 
requester shall be referred to the DoD 
Component that is most likely to have the 
record.

2. Listing of DoD Component Addresses for 
FOIA Requests.

a. Office of the Secretary of Defense and 
the Joint Staff. Send all requests for records 
from the below listed offices to: Office of the 
Assistant Secretary of Defense (Public 
Affairs), Attn: Directorate for Freedom of 
Information and Security Review, room 
2C757, The Pentagon, Washington, DC 2030x- 
1400.

(1) Executive Secretariat.
(2) Under Secretary of Defense (Policy).
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(a) Assistant Secretary of Defense 
(International Security Affairs).

(b) Assistant Secretary of Defense 
(International Security Policy).

(c) Assistant Secretary of Defense (Special 
Operations/Low Intensity Conflict).

(d) Principal Deputy Under Secretary of 
Defense (Strategy and Resources).

(e) Deputy Under Secretary of Defense 
(Trade Security Policy).

(f) Deputy Under Secretary of Defense 
(Security Policy).

(g) Director of Net Assessment.
(h) Director Defense Security Assistance 

Agency.
(i) Defense Technology Security 

Administration.
(3) Undersecretary of Defense 

(Acquisition).
(aj Assistant Secretary of Defense 

(Production and Logistics).
(b) Assistant Secretary of Defense 

(Command, Control, Communications, and 
Intelligence).

(c) Assistant to the Secretary of Defense 
(Atomic Energy).

(d) Director, Defense Research and 
Engineering.

(e) Director, Small and Disadvantaged 
Business Utilization.

(4) Comptroller of the Department of 
Defense.

(5) Assistant Secretary of Defense (Force 
Management and Personnel).

(6) Assistant Secretary of Defense (Health 
Affairs).

(7) Assistant Secretary of Defense 
(Legislative Affairs).

(8) Assistant Secretary of Defense (Public 
Affairs).

(9) Assistant Secretary of Defense 
(Program Analysis and Evaluation).

(10) Assistant Secretary of Defense 
(Reserve Affairs).

(11) General Counsel, Department of 
Defense.

(12) Director, Operational Test and 
Evaluation.

(13) Assistant to the Secretary of Defense 
(Intelligence Oversight).

(14) Assistant to the Secretary of Defense 
(Intelligence Policy).

(15) Defense Advanced Research Projects 
Agency.

(16) Strategic Defense Initiative 
Organization.

(17) Defense Systems Management College.
(18) National Defense University.
(19) Armed Forces Staff College.
(20) Department of Defense Dependent 

Schools.
(21) Uniformed Services University of the 

Health Sciences.
b. Department of the Army. Army records 

may be requested from those Army officials 
who are listed in 32 CFR part 518 (reference 
(ii)), appendix a  Send requests to the Chief, 
Freedom of Information and Privacy Act 
Division, Information Systems Command—  
Pentagon, Attn: ASQNS-OP-F, room 1146, 
Hoffman 1,2461 Elsenhower Avenue, 
Alexandria, VA 22331-0301 for records of the 
Headquarters, U.S. Army, or if there is 
uncertainty as to which Army activity may 
have the records. Send requests to particular 
installations or organizations as follows:

(1) Current publications and records of DA 
field commands, installations, and 
organizations.

(a) Send the request to the commander of 
the command, installation, or organization, to 
the attention of the Freedom of Information 
Act Official.

(b) Consult AR 25—400-2 for more detailed 
listings of all record categories kept in DA 
offices.

(c) Contact the installation or organization 
public affairs officer for help if you cannot 
determine the official within a specific 
organization to whom your request should be 
addressed.

(2) Department of the Army publications.
(a) Write to the U.S. Government Printing 

Office, which has many DA publications for 
sale. Address: Superintendent of Documents, 
U.S. Government Printing Office,
Washington, DC 20402-0001.

(b) Use the facilities of about 1,600 
Government publication depository libraries 
throughout the United States. These libraries 
have copies of many DA publications. Obtain 
a list of these libraries from the 
Superintendent of Documents at the above 
address.

(c) Send requests for current 
administrative, training, technical, and supply 
publications to the National Technical 
Information Service, U.S. Department of 
Commerce, Attn: Order Preprocessing 
Section, 5285 Port Royal Road, Springfield,
VA 22151-2171; commercial telephone, (703) 
487-4600. The National Technical Information 
Service handles general public requests for 
unclassified, uncopyrighted, and 
nondistribution-restriGted Army publications 
not sold through the Superintendent of 
Documents.

(3) Military personnel records. Send 
requests for military personnel records of 
information as follows:

(a) Army Reserve personnel not on active 
duty and retired personnel—Commander,
U.S. Army Reserve Personnel Center, 9700 
Page Blvd., St. Louis, MO 63132-5200; 
commercial telephone, (314) 263-7600.

(b) Army officer personnel discharged or 
deceased after 1 July 1917 and Army enlisted 
personnel discharged or deceased after 1 
November 1912—Director, National 
Personnel Records Center, 9700 Page Blvd.,
St. Louis, MO 63132-5100.

(c) Army personnel separated before the 
dates specified in (ii) above—Textual 
Reference Division, Military Reference 
Branch, National Archives and Records 
Administration, Washington, DC 20408-0001.

(d) Army National Guard officer 
per8onnel[EM]Chief, National Guard Bureau. 
Army National Guard enlisted 
persoxmellEMJAdjutant General of the proper 
State.

(e) Active duty commissioned and warrant 
officer personnel—Commander, U.S. Total 
Army Personnel Command, Attn: TAPC-ALS, 
Alexandria, VA 22332-0405; commercial 
telephone, (703) 325-4053. Active duty 
enlisted personnel—Commander, U.S. Army 
Enlisted Records and Evaluation Center,
Attn: PCRE-RF, Fort Benjamin Harrison, IN 
46249-4701; commercial telephone, (317) 542- 
3643.

(4) Medical records.

(a) Medical records of non-active duty 
military personnel. Use the same addresses 
as for military personnel records.

(b) Medical records of military personnel 
on active duty. Address the medical 
treatment facility where the records are kept. 
If necessary, request locator service per (e) 
above.

(c) Medical records of civilian employees 
and all dependents. Address the medical 
treatment facility where the records are kept. 
If the records have been retired, send 
requests to the Director, National Personnel 
Records Center, 111 Winnebago St., Si. Louis, 
MO 63118-4199.

(5) Legal records.
(a) Records of general courts-martial and 

special courts-martial in which a bad conduct 
discharge was approved. For cases not yet 
forwarded for appellate review, apply to the 
staff judge advocate of the command having 
jurisdiction over the case. For cases 
forwarded for appellate review and for old 
cases, apply to the U.S. Army Legal Service 
Agency, Attn: JALS-CC, Nassif Building,
Falls Church, VA 22041-5013; AUTOVON 
289-1888, commercial telephone, (202) 756- 
1888.

(b) Records of special courts-martial not 
involving a bad conduct discharge. These 
records are kept for 10 years after completion 
of the case. If the case was completed wi thin 
the past 3 years, apply to the staff judge 
advocate of the headquarters where it was 
reviewed. If the case was completed from 3 to 
10 years ago, apply to the National Personnel 
Records Center (Military Records), 9700 Page 
Blvd., St. Louis, MO 63132-6100. If the case 
was completed more than 10 years ago, the 
only evidence of conviction is the special 
courts-martial order in the person’s 
permanent records. Request as in (3) above.

(c) Records of summary courts-martial. 
Locally maintained records are retired 3 
years after action of the supervisory 
authority. Request records of cases less than 
3 yeas old from the staff judge advocate of 
the headquarters where the case was 
reviewed. After 10 years, the only evidence of 
conviction is the summary courts-martial 
order in the person's permanent records. 
Request as in (3) above.

(d) Requests submitted under (b) and (c) 
above. These requests will be processed in 
accordance with chapter V. The IDA is The 
Judge Advocate General, HQDA (DAJA-CL), 
WASH DC 20310-2213; AUTOVON 225-1891, 
commercial telephone, (202) 695-1891.

(e) Administrative settlement of claims. 
Apply to the Chief, U.S. Army Claims 
Service, Attn: JACS-TCC, Fort George G. 
Meade, MD 20755-5360; AUTOVON 923- 
7860, commercial telephone, (301) 677-7860.

(f) Records involving debarred or 
suspended contractors. Apply to HQDA 
(JALS-PF), WASH DC 20310-2217;
AUTOVON 285-4278, commercial telephone, 
(202) 504-4278.

(g) Records of all other legal matters (other 
than records kept by a command, installation, 
or organization staff judge advocate). Apply 
to HQDA (DAJA-AL), WASH DC 20310-2212; 
AUTOVON 224-4318, commercial telephone, 
(202) 694-4316.
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(6) Civil works program records. Civil 
works records include those relating to 
construction, operation, and maintenance for 
the improvement of rivers, harbors, and 
waterways for navigation, flood control, and 
related purposes, including shore protection 
work by the Army. Apply to the proper 
division or district office of the Corps of 
Engineers. If necessary to determine the 
proper office, contact the Commander. U.S. 
Army Corps of Engineers, Attn: CECC-K, 
WASH DC 20314-1000; commercial 
telephone, (202) 272-0028.

(7) Civilian personnel records. Send 
requests for personnel records of current 
civilian employees to the employing 
installation. Send requests for personnel 
records of former civilian employees to the 
Director, National Personnel Records Center, 
111 Winnebago St, S t  Louis. MO 63118-4199.

(8) Procurement records. Send requests for 
information about procurement activities to 
the contracting officer concerned or, if not 
feasible, to the procuring activity. If the 
contracting officer or procuring activity is not 
known, send inquiries as follows:

(a) Army Materiel Command procurement: 
Commander, U.S. Army Materiel Command. 
Attn: AMCPA, 5001 Eisenhower Ave., 
Alexandria, VA 22333-0001.

(b) Corps of Engineers procurement: 
Commander, U.S. Army Corps of Engineers, 
Attn: CECC-K. WASH DC 20314-1000: 
commercial telephone, (202) 272-0028.

(c) All other procurement HQDA (DAJA- 
KL), WASH DC 20310-2208; AUTOVON 225- 
6209, commercial telephone, (202) 695-6209.

(9) Criminal investigation flies. Send 
requests involving criminal investigation files 
to the Commander, U.S. Army Criminal 
Investigation Command, Attn: CICR-FP, 2301 
Chesapeake Ave., Baltimore, MD 21222-4099; 
commercial telephone, (301) 234-9340. Only, 
the Commanding General, USACIDC, can 
release any USACIDC-originated criminal 
investigation file.

(10) Personnel security investigation files 
and general Army intelligence records. Send 
requests for personnel security investigation 
files, intelligenqe investigation and security 
records, and records of other Army 
intelligence matters to the Commander, U.S. 
Army Intelligence and Security Command, 
Attn: IACSF-FI, Fort George G. Meade, MD 
20755-5995.

(11) Inspector General records. Send 
requests involving records within the 
Inspector General system to HQDA (SAIG- 
ZXL), WASH DC 20310-1714. AR 20-1 
governs such records.

(12) Army records in Government records 
depositories.

(a) Noncurrent Army records are in the 
National Archives of the United States, 
WASH DC 20408-0001; in Federal Records 
Centers of the National Archives and 
Records Administration; and in other records 
depositories. Requesters must write directly 
to the heads of these depositories for copies 
of such records.

(b) A list of pertinent records depositories 
is published in AR 25-400-2, table 6-1.

(c) Department of the Navy. Navy and 
Marine Corps records may be requested from 
any Navy or Marine Corps activity by 
addressing a letter to the Commanding

Officer and cieariy indicating that it is an 
FOIA request. Send requests to Chief of 
Naval Operations, Code OP-09B30, room 
5E521, Pentagon, Washington, DC 20350-2000, 
for records of the Headquarters, Department 
of the Navy, and to Freedom of Information 
and Privacy Act Office, Code MI-3, HQMC. 
room 4327, Washington, DC 20308-0001, for 
records of the U.S. Marine Corps, or if there 
is uncertainty as to which Navy or Marine 
activities may have the records.

(d) Department of the Air Force. Air Force 
records may be requested from the 
Commander of any Air Force installation, 
major command, or separate operating 
agency (Attn; FOIA Office). For Air Force 
records of Headquarters, United States Air 
Force, or if there is uncertainty as to which 
Air Force activity may have the records, send 
requests to Secretary of the Air Force, Attn; 
SAF/AAIS(FOIA), Pentagon, room 4A1088C, 
Washington, DC 20330-1000.

(e) Defense Contract Audit Agency 
(DCAA). DCAA records may be requested 
from any of its regional offices or from its 
headquarters. Requesters should send FOIA 
requests to the Defense Contract Audit 
Agency, Attn: CMR, Cameron Station, 
Alexandria. VA 22304-6178, for records of its 
headquarters or if there is uncertainty as to 
which DCAA region may have the records 
sought.

(f) Defense Communications Agency 
(DCA). DCA records may be requested from 
any DCA field activity or from its 
headquarters. Requesters should send FOIA 
requests to Defense Communications Agency, 
Code H104, Washington. DC 20305-2000.

(g) Defense Intelligence Agency (DIA). 
FOIA requests for DIA records may be 
addressed to Defense Intelligence Agency. 
Attn: RTS-1, Washington, DC 20340-3299.

(h) Defense Investigative Service (DIS). All 
FOIA requests for DIS records should be sent 
to the Defense Investigative Service, Attn: 
V002Q, 1900 Half St„ SW„ Washington, DC 
20324-1700.

(i) Defense Logistics Agency (DLA). DLA 
records may be requested from its 
headquarters or from any of its field 
activities. Requestors should send FOIA 
requests to defense Logistics Agency, Attn: 
DLA-XAM, Cameron Station, Alexandria,
VA 22304-6100.

(j) Defense Mapping Agency (DMA). FOIA 
requests for DMA records may be sent to the 
Defense Mapping Agency, 8613 Lee Highway, 
Fairfax, VA 22031-2137.

(k) Defense Nuclear Agency (DNA). FOIA 
requests for DNA records may be sent to the 
Defense Nuclear Agency, Public Affairs 
Office, room 113, 6801 Telegraph Road, 
Alexandria, VA 22310-3398.

(l) National Security Agency (NSA). FOIA 
requests for NSA records may be sent to the 
National Security Agency/Central Security 
Service, Attn: Q-43, Fort George G. Meade. 
MD 20755-6000.

(m) Office of the Inspector General, 
Department of Defense (IG, DoD). FOIA 
requests for IG, DoD records may be sent to 
the Department of Defense Office of the 
Inspector General, Assistant Inspector 
General for Investigations, Attn: Deputy 
Director FOIA/PA Division. 400 Army Navy 
Drive, Arlington, VA 22202-2884.

(n) Defense Finance and Accounting 
Service (DFAS). DFAS records may be 
requested from any of Us regional offices or 
from its Headquarters. Requesters should 
send FOIA requests to Defense Finance and 
Accounting Service, Crystal Mall 3, room 416, 
Washington, DC 20376-5001 for records of its 
headquarters, or if there is uncertainty as to 
which DFAS region may have the records 
sought.

3. Other Addressees.
Although the below organizations are OSD 

and joint Staff Components for the purposes 
of the FOIA, requests may be sent directly to 
the addresses indicated.

(a) Office of Civilian Health and Medical 
Program of the Uniformed Services 
(OCHAMPUS). Director, OCHAMPUS, Attn: 
Freedom of Information Officer, Aurora, CO 
80045-6900.

(b) Chairman, Armed Services Board of 
Contract Appeals (ASBCA). Chairman,
Armed Services Board of Contract Appeals, 
Skyline Six, 5109 Leesburg Pike, Falls Church. 
VA 22041-3208.

(c) U.S. Central Command. U.S. Central 
Command/CCJI/AG, MacDill Air Force Base, 
FL 33608-7001.

(d) U.S. European Command.
Headquarters, U.S. European Command/ 
ECJl-AR(FOIA), APO New York 09128^1209.

(e) U.S. Southern Command. U.S. 
Commander-in-Chief, Southern Command. 
Attn: SCJ1, APO Miami 34003-0007.

(f) U.S. Pacific Command. U.S. 
Commander-in-Chief, Pacific Command. 
USPACOM FOIA Coordinator (J18A). 
Administrative Support Division, Joint 
Secretariat, Box 28, Camp H.M. Smith, HI 
96861-5025.

(g) U.S. Special Operations Command. U.S. 
Special Operations Command, Attn: SOJ6-SI 
(FOI Officer), MacDill, Air Force Base. FL 
33608.

(h) U.S. Atlantic Command. Commander-in- 
Chief, Atlantic Command. Code J02P6, 
Norfolk. VA 23511-5100.

(i) U.S. Space Command. Chief Records 
Management Division, Directorate of 
Administration, United States Space 
Command Peterson Air Force Base, CO 
80914-5001.

(j) U.S. Transportation Command. U.S. 
Commander-in-Chief, Transportation 
Command, Attn: TCDA-RM, Scott Air Force 
Base. IL 62225-7001.

4. National Guard Bureau.
FOIA requests for National Guard Bureau 

records may be sent to the Chief, National 
Guard Bureau (NGB-DAI), Pentagon, room 
2C362, Washington, DC 20316-2500.

5. M iscellaneous.
If there is uncertainty as to which Dot) 

component may have the DoD record sougnt. 
the requester may address a Freedom of 
Information request to the Office of the 
Assistant Secretary of Defense (Public 
Affairs), Attn: Directorate for Freedom of 
Information and Security Review, room 
2C757, The Pentagon. Washington, DC 20301- 
1400.
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Appendix C—Litigation Status Sheet

1. Case Number* (Number used by
Component for references (for DA, use 
case name)

2. Requester
3. Document Title or Description
4. Litigation
a. Date Complaint Filed
b. Court
c. Case File Number*
5. Defendants (agency and individual)
6. Remarks: (brief explanation of what the

case is about)
7. Court Action
a. Court’s Finding
b. Disciplinary Action (as appropriate)
8. Appeal (as appropriate)
a. Date Complaint Filed
b. Court
c. Case File Number*
d. Court’s Finding
e. Disciplinary Action (as appropriate)

Appendix D—Other Reason Categories
1. Transferred Requests. This category 

applies when responsibility for making a 
determination or a decision on categories 2,3, 
or 4 below is shifted from one Component to 
another, or to another Federal Agency.

2. Lack o f Records. This category covers 
those situations wherein the requester is 
advised the DoD Component has no record or 
has no statutory obligation to create a record.

3. Failure o f Requester to Reasonably 
Describe RecordfEHJ. This category is 
specifically based on section 552(a)(3)(a) of 
the FOIA (reference (a)).

4. Other Failures by Requesters to Comply 
with Published Rules or Directives. This 
category is based on section 5529a)(3)(b) of 
the FOIA (reference (a)) and includes 
instances of failure to follow published rules 
concerning time, place, fees, and procedures.

5. Request W ithdrawn by Requester. This 
category covers those situations wherein the 
requester asks an agency to disregard the 
request (or appeal) or pursues the request 
outside FOIA channels.

6. Not an Agency Record. This category 
covers situations where the information 
requested is not an agency record within the 
meaning of the FOIA and this regulation

Appendix E—DoD Freedom of 
Information Act Program Components
Office of the Secretary of Defense/Joint 

Staff/Unified Commands,
Defense Agencies, and the DoD Field 

Activities
Department of the Army 
Department of the Navy 
Department of the Air Force 
Defense Communications Agency 
Defense Contract Audit Agency 
Defense Finance and Accounting Service 
Defense Intelligence Agency 
Defense Investigative Service 
Defense Logistics Agency 
Defense Mapping Agency 
Defense Nuclear Agency 
National Security Agency 
Office of the Inspector General, Department 

of Defense
BILLING CODE 3710-08-M
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Appendix F— DD Form 2564,"

Annual Report—-Freedom of Information Act

A N N U A L  REPORT 
FREEDOM OF INFORMATION ACT

REPORT CONTROL SYMBOL

1. INITIAL DETERMINATIONS
a TOTAL REQUESTS b. GRANTED IN FULL C. DENIED IN PART d DENIED IN FULL 4  'OTHER REASONS' f. TOTAL ACTIONS

2a. EXEMPTIONS INVOKED ON INITIAL DETERMINATIONS
(b) (1) (b) (2) (b )(3 ) (W (4) (b) (5) (b) (6) (b) (7) (b) (8) (b) (9) t o t a l

2b. (b)(3) STATUTES INVOKED ON INITIAL DETERMINATIONS (Continue on separate sheet i f  necessary)

(1) (bX3) STATUTES CLAIMED (2) NUMBER OF INSTANCES

2c. 'OTHER REASONS* OTEO ON INITIAL DETERMINATIONS
1 2 3 4 5 6 TOTAL

J
3. INITIAL DENIAL AUTHORITIES BY PARTICIPATION (Continue on separate sheet i f  necessary)

a. NAME (Last, First M iddle Initial) b RANK ( I f  M ilita ry ) C. TITLE AND ORGANIZATION d NUMBER OF INSTANCES

4. APPEAL DETERMINATIONS
a. TOTAL REQUESTS b. GRANTED IN FULL C. DENIED IN PART d DENIED IN FULL e  'OTHER REASONS' f. TOTAL ACTION5

5a. EXEMPTIONS INVOKED ON APPEAL DETERMINATIONS
(b) (1) (b) (2) (b )(3 ) (b) («) (b) (5) (b) (6) (b) (7) (b) (83 (b) (9) t o t a l

Sb. (bK3) STATUTES INVOKED ON APPEAL DETERMINATIONS (Continue on separate sheet i f  necessary)

(1) (b)(3) STATUTES CLAIMEO (2) NUMBER OF INSTANCES

SC. 'OTHER REASONS' CITED ON APPEAL DETERMINATIONS
1 2 3 4 5 6 t o t a l

*

6. APPEAL DENIAL AUTHOWTiES BY PARTICIPATION (C ontinue on separate sheet i f  necessary)

a NAME (Last First M & S e  trwtia!) b. RANK ( I f  M ilita ry ) C. TITLE AND ORGANIZATION d. NUM8ER OF INSTANCES

DO Form 2564, AUG 90
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7. COURT OPINIONS AND ACTIONS TAKEN (C ontinue on separate sheet i f  necessary)

8. FREEDOM OF INFORMATION ACT IMPLEMENTATION RULES OR REGULATIONS (C ontinue on sep arate  sheet i f  necessary)

9. FEES COLLECTED FROM THE PUBLIC

TOTAL AMOUNT COLLECTED FROM PUBLIC $

10a. AVAILABILITY OF RECORDS (C ontinue on separate sheet i f  necessary)

10b. FOI PROGRAM COSTS
I, PERSONNEL COSTS

A. ESTIMATED MANYEARS
8. MANYEAR COSTS S
C. ESTIMATED MANHOUR COSTS BY CATEGORY

(1) Search Time s
(2} Review and Excising $
(3) Coordination and Approval s
(4) Correspondence / Form Preparation s
(5) Other Activities s
(6) Total ((1) through (5)) s

D OVERHEAD <(B ♦ O x  25% ) s
E. TOTAL (B through D) s

II. OTHER CASE-RELATED COSTS i ¡ill '
A  COMPUTER SEARCH TIME $
B. OFFICE COPY REPRODUCTION s
C. MICROFICHE REPRODUCTION s
D PRINTED RECORDS $
E. COMPUTER COPY $
F. AUDIOVISUAL MATERIALS $
G. o th e r s
H, SUBTOTAL (A through G) s
1. OVERHEAD (25%  x H) s
J. TOTAL (H ♦ 1) $

III. COST OF ROUTINE REQUESTS PROCESSED $

IV. TOTAL COSTS (1 through III) $

10c. FORMAL TIME LIMIT EXTENSIONS
(1) LOCATION (2) VOLUME (3) CONSULTATION (4) COURT (5) TOTAL

DD Form 2564 Reverse« AUG 90
BILLING CODE 3710-C3-C
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Appendix G—Internal Control Review 
Checklist

Task: Army Information Management.
Subtask: Records Management.
This Checklist: Freedom of Information Act 

Program.
Organization:
Action Officer:
Reviewer:
Date Completed:
Assessable Unit: The specific managers 

responsible for using this checklist (e.g., at 
applicable FOA, MACOM, SIO, and TOE , 
division headquarters) will be designated by 
the cognizant headquarters' staff functional 
principal. The responsible principal and 
mandatory schedule for using the checklist 
will be shown in the annual updated 
Management Control Plan

Event Cycle 1: Establish and Implement a 
Freedom of Information Act Program.

Risk: If the prescribed policies, procedures, 
and responsibilities of the Freedom of 
Information Act Program are not followed the 
public would not have the ability to obtain 
access to and release of Army records.

Control Objective: To ensure that 
prescribed policies, procedures, and 
responsibilities contained in 5 U.S.C. 552 are 
followed to allow access and release of Army 
records to the public.

Control Technique: The document used to 
accomplish the control objective is AR 25-55, 
The Department of the Army Freedom of 
Information Act Program.

1. Ensure that a Freedom of Information 
Act Program is established and implemented.

2. Appoint an individual with Freedom of 
Information Act responsibilities and ensure 
designation of appropriate staff to assist him/  
her.

3. Appoint an individual with Operations 
Security (OPSEC) responsibilities, if required.

Test Questions
1. Is a Freedom of Information Act Program 

established and implemented in your 
organization?
Response: Y e s____N o____ NA   
Remarks: 1

2. Is an individual appointed Freedom of 
Information Act Responsibilities?
Response: Y e s____N o____ N A____
Remarks: 1

3. Is an individual appointed OPSEC 
responsibilities, if required?
Response: Y es____ N o____NA ____
Remarks: 1

4. Is DA Form 4948-R, Freedom of 
Information Act (FOLA)/Operations 
Security (OPSEC) Desk Top Guide used?
Response: Y e s____ N o____N A____
Remarks: 1

5. Does DA Form 4948-R contain the 
current name and office telephone number of 
the FOIA/OPSEC advisor?
Response: Y e s____ N o__ _ NA ;
Remarks: 1

6. Are provisions of AR 25-55 concerning 
the protection of OPSEC sensitive 
information regularly brought to the attention 
of managers responsible for responding to 
FOIA requests and those responsible for 
contrai of Army records?

Response: Yes___ N o____ N A ____
Remarks: 1

7. Are rules governing “ For O ffic ia l Use 
O nly" inform ation understood and properly 
applied by functional proponents?
Response: Yes___ N o____ N A ____
Remarks: 1

8. Are names and duty addresses of Arm y 
personnel (c iv ilian  and m ilita ry) assigned to 
units that are sensitive, routinely deplorable,. 
or stationed in  foreign territories being 
denied or forwarded to the proper in itia l 
denial authority (IDA) fo r denial?
Response: Yes ___N o___ _ NA ____
Remarks: 1

9. Is the form at contained in  AR 25-55, used 
when preparing the annual FOIA report?
Response: Yes___ N o ________ N A ___
Remarks: 1

10. Is the worksheet contained in  AR 25-55 
used when preparing the annual FOIA report?
Response: Yes___ N o________ N A ___
Remarks: 1

11. Is the input for the annual FOIA report 
forwarded to the Arm y Freedom of 
Inform ation and Privacy A ct D ivision, 
Inform ation Systems Command by the 
second week o f each January?
Response: Yes___No_______ NA__
Remarks: 1
E V E N T-----------------------------------------------------

Cycle 2: Processing FOIA Requests.
Risk: Failure to process FOIA requests 

correctly and release non-exempt Arm y 
records to the public could subject the 
Department o f the Arm y or individuals to 
litigation.

Control Objective: FOIA requests are 
processed correctly.
Control Technique

1. Ensure FOIA requests are logged into a 
formal control system.

2. Ensure FOIA requests are answered 
prom ptly and correctly.

3. Ensure Arm y records are w ithheld only 
when fa ll under the purview o f one or more 
o f the nine FOIA exemptions.

4. Ensure FOIA requests are denied by 
properly delegated/designated IDAs.

5. Ensure a ll appeals are forwarded to the 
O ffice o f the Arm y General Counsel.

Test Questions
1. Are FOIA requests logged into a form al 

control system?
Response: Yes _  N o___ N A ____
Remarks: 1

2. Are a ll FOIA requests date and time 
stamped upon receipt?
Response: Yes___ N o____ N A  ; 
Remarks: 1

3. Is the 10 working day time lim it met 
when replying to FOIA requests?
Response: Yes___ N o___ L N A __l_
Remarks: 1

4. When more than 10 working days are 
required to respond, is the FOIA requester 
informed, explaining the circumstances 
requiring the delay and provided an 
approximate date fo r completion?
Response: Yes___ N o___ _ NA -___
Remarks: 1

5. Are Army records withheld only when 
they fall under one or more of the nine FOIA 
exemptions?
Response: Y e s____N o____ N A -------
Remarks: 1

6. Is the FOIA requester informed when a 
FOIA request is referred to another Army 
activity or organization?
Response: Y e s__ 1 N o____ NA — _
Remarks: 1

7. Do denial letters contain the name and 
title or position of the official who made the 
denial determination; explain the basis for 
the denial determination; cite the exemptions 
on which the denial is based; and advise the 
FOIA requester of his or her right to appeal 
the denial within 60 days to the Secretary of 
the Army (Office of the Army General 
Counsel)?
Response: Y e s____ N o____N A____
Remarks: 1

8. Is the FOIA requester informed of the 
appellate procedures when an IDA denies a 
record in whole or in part?
Response: Y es____ N o____N A____
Remarks: 1

9. Is the Chief of Legislative Liaison 
notified of all releases of information to 
members of Congress or staffs of 
congressional committees?
Response: Y e s____ N o____NA-------
Remarks: 1

10. Are FOIA requests denied only by 
properly delegated/designated IDAs?
Response: Y e s ____ No------ NA------
Remarks: 1

11. Is the servicing Judge Advocate 
consulted prior to forwarding a FOIA request 
to an IDA for action?
Response: Y e s____ N o------ NA------
Remarks: 1

12. Are the following items included when 
forwarding a FOIA request to an IDA for a 
determination of releasability?

a. A copy of the legal review provided by 
the local legal advisor?
Response: Y e s____ N o____N A ------
Remarks: 1

b. The original copy of the FOIA request?
Response: Y e s___ N o------ NA _ — .
Remarks: 1

c. Copies of the requested information 
indicating portions recommended for 
withholding?
Response: Yes ___. N o____ NA ------
Remarks: 1

d. A copy of the acknowledgement of 
receipt to the requester?
Response: Yes ___ N o____ NA — 1
Remarks: 1

e. A telephone point of contact?
Response: Y es ____ No NA i___
Remarks: 1

f. Hie recommended FOIA exemption?
Response: Y e s ____ N o__ _ N A------
Remarks: 1

g. Any recommendation to deny a request 
in whole or in part?
Response: Y e s___ . N o__ N A ____



48968 Federal Register /  Vol. 56, No. 187 /  Thursday, September 26, 1991 /  Rules and Regulations

Remarks: 1
13. Are a ll FOIA appeals forw ard to the 

O ffice of the General Counsel fo r a decision 
w ith  a copy o f denied and released records?
Response: Yes___ N o____ N A ____
Remarks: 1

14. Is a copy o f the FOIA denial le tter 
included when forwarding appeals to the 
O ffice of the General Counsel?
Response: Yes___ N o____N A ____
Remarks: 1

15. Is DD Form 2086-R, Record o f Freedom 
of Inform ation (FOI) Processing Cost, used to 
record costs associated w ith  the processing 
o f a FOIA request?
Response: Yes___ No J___NA ___
Remarks: 1

18. Is DD Form 2086-1-R, Record of 
Freedom o f Inform ation (FOI) Processing 
Cost fo r Technical Data, used to  record costs 
associated w ith  the processing o f a FOIA 
request fo r technical data?

17. Is the FOIA requester no tified when 
charges w ill exceed $250.00?
Response: Yes___ _ No ___ NA ___.
Remarks: 1

18. Are fees collected at the tim e the 
requester is provided the records?
Response: Yes___ N o____N A ____
Remarks: 1

19. Are commercial requesters charged fo r 
a ll search, review, and duplication costs?
Response: Yes___ No ___ N A ____
Remarks: 1 .

20. Are educational institutions, 
noncommercial scientific institutions, or 
news media charged fo r duplication only, in  
excess o f 100 pages, i f  more than 100 pages o f 
records are requested?
Response: Yes___ N o____ N A ____
Remarks: 1

21. Are the firs t 2 hours o f search time, and 
the firs t 100 pages o f duplication provided 
w ithout charge to a ll “ other“  category 
requesters?
Response: Yes___ N o____ N A ___ _
Remarks: 1

22. Are FOIA fees collected and delivered 
to the servicing finance and accounting office 
w ith in  30 calendar days after receipt?
Response: Yes.___N o____ N A ____
Remarks: 1

23. Are FOIA fees collected for technical 
data retained by the organization providing 
the technical data?
Response: Y es____N o____ N A____
Remarks: 1

Event Cycle 3 : Records Management
Risk: Valuable records needed for court 

actions are destroyed or cannot be located.
Control Objective: Records containing “For 

Official Use Only“ information are correctly 
marked and FOIA requests are properly 
maintained throughout their life cycle.

Control Technique: Ensure the prescribed 
policies and procedures are followed during 
the life cycle of information.

Test Questions
1. Are unclassified documents containing 

“For Official Use Only“ information marked 
“FOR OFFICIAL USE ONLY” in bold letters 
at least of an inch high at the bottom of 
the outside of the front cover (if any), on the 
first page, and on the outside of the back 
cover (if any}?
Response: Y e s____N o____ N A____
Remarks: 1

2. Are individual pages containing both 
“For Official Use Only“ and classified 
information marked at the top and bottom 
with the highest security classification of 
information appearing on the page?
Response: Yes No _ _  N A   
Remarks: 1

3. Are photographs, films, tapes, slides, and 
microform containing "For Official Use Only“ 
information so marked “For Official Use 
Only” to ensure recipient or viewer is aware 
of the information therein?
Response: Y es____N o____ N A____
Remarks: 1

4. Is “For Official Use Only” material 
transmitted outside the Department of the 
Army properly marked “This document 
contains information EXEMPT FROM 
MANDATORY DISCLOSURE under the 
FOIA. Exemption * * * applies”?
Response: Y e s____N o____ N A____
Remarks: 1

5. Are permanently bound volumes of “For 
Official Use Only" information so marked on 
the outside of the front and back covers, title 
page, and first and last page?
Response: Y es____N o____ N A____
Remarks: 1

6. Is DA  Label 87 (For O fficial Use Only 
Cover Sheet) affixed to "For O fficial Use 
Only” documents when removed from a file  
cabinet?
Response: Y es____N o ____ N A ____
Remarks: 1

7. Do electrically transmitted messages 
contain the abbreviation “FOUO” before the 
beginning of the text?
Response: Y es____ N o ____ N A ___
Remarks: 1

8. Are “For O fficial Use Only” records 
stored properly during nonduty hours?
Response: Yes____ N o ____ N A ____
Remarks: 1

9. Are FO IA  records maintained and 
disposed o f m accordance w ith AR 25-400-2, 
The Modem Army Recordkeeping System 
(MARKS)?
Response: Yes 1___ N o ____ N A ____
Remarks: 1

1. Explain rationale for YES responses or 
provide cross-reference where rationale can 
be found For NO  responses, cross-reference 
to where corrective action plans can be 
found. If  response is N A , explain rationale.

I attest that the above-listed internal controls 
provide reasonable assurance that Army 
resources are adequately safeguarded. I am 
satisfied that if the above controls are fully 
operational, the international controls for this 
subtask throughout the Army are adequate. 
Director of Information for Command, 

Control, Communications, and 
Computers 

Functional Proponent
I have reviewed this subtask within my 

organization and have supplemented the 
prescribed internal control review checklist 
when warranted by unique environmental 
circumstances. The controls prescribed in 
this checklist, as amended, are in place and 
operational for my organization (except for 
the weaknesses described in the attached 
plan, which includes schedules for correcting 
the weaknesses).

Operating Manager 
Kenneth L. Denton,
Alternate Arm y Federal Register Liaison 
Officer.
[FR Doc. 91-21940 Filed 9-25-91; 8:45 am) 
BILLING CODE 3710-08-M
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DEPARTMENT OF EDUCATION

Special Projects and Demonstrations 
for Providing Supported Employment 
Services to Individuals with Severe 
Handicaps—Community-Based 
Projects

AGENCY: Department of Education. 
a c t io n : Notice of proposed priorities for 
Fiscal Year 1992.

SUMMARY: The Secretary proposes 
priorities for fiscal year 1992 under the 
program of Special Projects and 
Demonstrations for Providing Supported 
Employment Services to Individuals 
with Severe Handicaps authorized by 
title III, section 311(d) of the 
Rehabilitation Act, as amended. The 
Secretary takes this action to focus 
Federal financial assistance on areas of 
identified national need. These priorities 
are intended to expand and improve 
supported employment services to 
individuals with severe handicaps in 
rural areas, individuals with long-term 
mental illnesses, individuals with 
traumatic brain injury, individuals with 
severe physical disabilities, and 
individuals who are blind with at least 
one other disabling condition. 
d a t e s : Comments must be received on 
or before October 28,1991.
ADDRESSES: All comments concerning 
these proposed priorities should be 
addressed to Fred Isbister, UJ5. 
Department of Education, 400 Maryland 
Avenue, SW., room 3228 Switzer 
Building, Washington, DC 20202-2899. 
FOR FURTHER INFORMATION CONTACT: 
RoseAnn Godfrey, U.S. Department of 
Education, 400 Maryland Avenue, SW„ 
room 3225 Switzer Building,
Washington, DC 20202-2899. Telephone: 
(202) 732>-1319. Deaf and hearing 
impaired individuals may call the 
Federal Dual Party Relay Service at 1 -  
800-877-8339 (in the Washington, DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time. 
SUPPLEMENTARY INFORMATION: The 
purposes of the community-based 
supported employment projects are to 
stimulate the development of innovative 
approaches for improving and 
expanding the provision of supported 
employment services to individuals with 
severe handicaps and to enhance local 
capacity to provide supported 
employment services. The Secretary 
funded 12 community-based projects in 
fiscal year (FY) 1989. These three-year 
projects are currently serving 
individuals with a wide range of severe 
disabilities. The Secretary has selected 
the following proposed priorities in FY 
1992 in order to fund additional

community-based projects that would 
increase services to individuals with 
severe handicaps who could benefit 
from supported employment.

The Rehabilitation Act of 1973, as 
amended, has been extended through FY 
1992. We anticipate that the 
Rehabilitation Act will be reauthorized 
in FY 1992.

The Secretary will announce the final 
priorities in a notice in the Federal 
Register. The final priorities will be 
determined by responses to this notice, 
available funds, and other 
considerations of the Department. 
Funding of particular projects depends 
on the availability of funds, the nature 
of the final priorities, and the quality of 
the applications received. The 
publication of these proposed priorities 
does not preclude the Secretary from 
proposing additional priorities, nor does 
it limit the Secretary to funding only 
these priorities, subject to meeting 
applicable rulemaking requirements.

Note: This notice of proposed priorities 
does not solicit applications. A notice inviting 
applications under these competitions will be 
published in the Federal Register concurrent 
with or following publication of the notice of 
final priorities.

Priorities

Under 34 CFR 75.105(c)(3), the 
Secretary proposes to give an absolute 
preference to applications that meet one 
of the following priorities. The Secretary 
proposes to fund under these 
competitions only applications that meet 
one of these absolute priorities:

Proposed Priority 1—Individuals With 
Severe Handicaps in Rural Areas

Information from the Research and 
Training Center on Rural Rehabilitation 
Services at the University of Montana 
substantiates that individuals with 
severe handicaps in rural areas are 
underserved and that their rehabilitation 
needs are different than the needs of 
individuals in urban areas. In addition, 
all community-based supported 
employment projects awarded in FY 
1989 were located in urban areas. 
Information received from the 27 Title III 
statewide systems change grants funded 
in FY 1985 and FY 1986 identified the 
need to expand supported employment 
services to rural areas. Most of the 
efforts of the systems change grantees 
were to develop supported employment 
services in the more populated areas of 
their States. One particular problem 
identified by these projects was that in 
providing supported employment 
services to individuals in rural areas a 
general lack of transportation services 
existed.

Projects under this priority must 
provide supported employment services 
to individuals with severe handicaps in 
rural areas. For the purposes of this 
priority, rural is defined as the area 
outside of a metropolitan statistical area 
as specified by the Office of 
Management and Budget and 
documented in the publications of the 
1990 Decennial Census. As part of their 
overall program of supported 
employment services, projects must 
specifically address the availability of 
transportation services, as appropriate, 
in order to ensure that individuals 
served under the projects are able to 
commute to their employment.

All projects under this priority must 
arrange for the provision of extended 
services for the individuals with severe 
disabilities they serve. Extended 
services are on-going support services 
that are needed by an individual in 
supported employment to enable the 
individual to maintain a particular job 
placement when time-limited services 
(not,to exceed 18 months) provided with 
funds under this program have ceased.

Proposed Priority 2—Individuals With 
Long-Term Mental Illnesses

Statistics regarding the participation 
of individuals with long-term mental 
illnesses in supported employment 
programs show that this population 
accounts for approximately 20 percent 
of the individuals served (Virginia 
Commonwealth University, 1991). 
However, significant issues still exist in 
providing supported employment 
services to this population. Many 
individuals with long-term mental 
illnesses have existing skills that may be 
difficult to transfer to the work setting. 
Even if they learn skills quickly, 
problems may arise in putting the job 
skills into practice and sustaining the 
skills over time. Different job 
intervention strategies are usually 
needed due to the nature of psychiatric 
disabilities. In maintaining individuals 
with long-term mental illnesses in 
supported employment, studies have 
shown that emphasis should be placed 
on instructional interventions that focus 
on the “application” of appropriate job 
behaviors rather than the “acquisition” 
of these behaviors. Studies also indicate 
that the focus of the instructional 
content of new job skills and behaviors 
should be on interpersonal and 
intrapersonal demands of the job 
environment rather than the demands 
associated with specific job tasks (“The 
Choose-Get-Keep Model,” Danley and 
Anthony, 1987).

Projects under this priority must 
develop innovative approaches for
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improving and expanding the provision 
of supported employment services to 
individuals with long-term mental 
illnesses and must focus on variations in 
job intervention strategies needed to 
assist these individuals in maintaining 
employment. •

All projects under this priority must 
arrange for the provision of extended 
services for the individuals with severe 
disabilities they serve. Extended 
services are on-going support services 
that are needed by an individual in 
supported employment to enable the 
individual to maintain a particular job 
placement when time-limited services 
(not to exceed 18 months) provided with 
funds under this program have ceased.

Proposed Priority 3— U nserved and  
U nderserved Populations

Although there has been a tremendous 
growth in the number of individuals 
participating in supported employment, 
specific populations continue to be 
underrepresented. These populations 
include individuals with severe physical 
disabilities, individuals with traumatic 
brain injuries, and individuals with 
sensory impairments. Data collected by 
the Rehabilitation Research and 
Training Center on Supported 
Employment at the Virginia 
Commonwealth University for F Y 1989 
indicate that individuals with cerebral 
palsy accounted for 2.4 percent, 
individuals with sensory impairments 
accounted for 3.4 percent, and 
individuals with traumatic brain injuries 
accounted for 2.3 percent of the total 
number served.

Historically, the supported 
employment program model was 
developed to provide services to

individuals with developmental 
disabilities. Recently, other disability 
populations have benefited from 
supported employment services. In an 
effort to expand and improve services to 
these populations under the supported 
employment program, innovative models 
must be considered in serving the needs 
of these individuals.

In order to increase supported 
employment services to these 
underrepresented populations, projects 
under this priority must develop 
innovative approaches for expanding 
the provision of supported employment 
services to one or more of the following 
unserved or underserved disability 
populations: (1) Individuals with severe 
physical disabilities. (2) Individuals with 
traumatic brain injuries. (3) Individuals 
who are blind and have at least one 
other disabling condition.

All projects under this priority must 
arrange for the provision of extended 
services for the individuals with severe 
disabilities they serve. Extended 
services are on-going support services 
that are needed by an individual in 
supported employment to enable the 
individual to maintain a particular job 
placement when time-limited services 
(not to exceed 18 months) provided with 
funds under this program have ceased. 
Because of the special needs of 
individuals with severe physical 
disabilities, individuals with traumatic 
brain injuries, and individuals with 
sensory disabilities, all projects under 
this priority must include or arrange for 
the provision of rehabilitation 
engineering services, as appropriate, for 
the individuals they serve.

Intergovernmental Review
This program is subject to the 

requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program.

Invitation To Comment
Interested persons are invited to 

submit comments and recommendations 
regarding these proposed priorities.

All comments submitted in response 
to this notice will be available for public 
inspection, during and after the 
comment period, in room 3225, Mary E. 
Switzer Building, 330 “C” Street, SW„ 
Washington, DC, between the hours of 
8:30 a.m. and 4 p.m., Monday through 
Friday of each week except Federal 
holidays.
APPLICABLE PROGRAM REGULATIONS: 34 
CFR part 380.

Program Authority: 29 U.S.C. 777a(d).
(Catalog of Federal Domestic Assistance 
Number 84.128A, Special Projects and 
Demonstrations for Providing Supported 
Employment Services to Individuals with 
Severe Handicaps).

Dated: May 29,1991.
Lamar Alexander,
Secretary o f Education.
[FR Doc. 91-23162 Filed 9-25-91; 8:45 am] 
BILLING CODE 4000-01-M
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COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED

41 CFR Parts 51-1,51-2,51-3,51-4, 
51-5, 51-6, 51-7, 51-8, 51-9, and 51-10 
(Ch. 51)

Revisions to Committee Regulations

a g e n c y : Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 
a c t io n : Final rule.

Su m m a r y : This final rule is intended to 
clarify and update the language of 
regulations governing the Committee for 
Purchase from the Blind-and Other 
Severely Handicapped and its 
administration of the Javits-Wagner- 
O’Day (JWOD) Act. The rule states 
Government and Committee policy on 
implementation of the JWOD Act and 
the duties and responsibilities of the 
Committee, central nonprofit agencies, 
nonprofit agencies employing persons 
who are blind or have severe 
disabilities, and Government agencies in 
connection with the JWOD Program. 
Procedures for environmental analysis 
are revised in accordance with current 
guidance from the Council on 
Environmental Quality. The minimum 
figure below which fees will not be 
charged for processing requests under 
the Freedom of Information Act is 
changed. The rule will lessen the 
administrative burden of operating the 
JWOD Program without increasing the 
burden on its participants.
EFFECTIVE DATE: October 28,1991.
FOR FURTHER INFORMATION CONTACT: 
Beverly L. Milkman (703) 557-1145. 
Copies of this notice will be made 
available on request in computer 
diskette format.
SUPPLEMENTARY INFORMATION: This 
final rule is the result of an extensive 
review and update by the Committee of 
its regulations. The regulations have not 
been reviewed in this comprehensive a 
fashion since they were promulgated in 
1973.

The regulation reflects a general 
attempt to clarify regulatory language 
and reflect actual practice at this time. 
Obsolete references have been updated: 
E.g., “Department of Health, Education 
and Welfare” and “Defense Supply 
Agency” are now “Department of 
Education” and “Defense Logistics 
Agency.” Except where quoting the 
JWOD Act, terminology referring to the 
community the JWOD Program serves 
has been modernized as well and 
changed to reflect a “people first” 
orientation. “Workshop for the blind”

and "workshop for other severely 
handicapped,” are now “nonprofit 
agency for the blind" and “nonprofit 
agency employing persons with severe 
disabilities." “National Industries for the 
Severely Handicapped” has been 
changed to "HISH” to reflect a name 
change effective May 1,1991. The term 
“ordering office” has been deleted in 
favor of the more broadly defined 
“contracting activity.”

Among the more significant changes 
made by this regulation, part 51-1, 
General, has been revised to state at the 
very beginning of the regulations that it 
is the policy of the Government to 
increase employment and training 
opportunities for persons who are blind 
or have other severe disabilities through 
the JWOD Program, and that it is the 
policy of the Committee to encourage all 
Federal entities and employees to 
provide the necessary support to ensure 
that the JWOD Act is implemented in an 
effective manner. Part 51-1 has also 
been rearranged to put the discussion of 
mandatory source priorities ahead of the 
list of definitions.

Part 51-2 on Committee 
responsibilities has been expanded and 
rearranged to relate more clearly to the 
steps in the Procurement List addition 
process. A time limitation on submitting 
reconsideration requests has been 
added to § 51-2.6 on Committee 
reconsideration of Procurement List 
decisions. A new § 51-2.9 has been 
added to inform the public of the 
procedure for presentations at 
Committee meetings by persons 
interested in proposed additions to the 
Procurement List. This information is 
currently contained in an internal 
memorandum. In part 51-3 on central 
nonprofit agencies (CNAs), a new 
provision has been added to the list of 
CNA responsibilities under the JWOD 
Act to permit them to perform other 
administrative functions reasonably 
related to the JWOD Program but not 
specifically mentioned in the list (§ 51- 
3.2(m)).

Several changes have been made in 
part 51-4 on nonprofit agency 
responsibilities. The responsibility of a 
nonprofit agency to maintain 
assessments of a direct labor 
individual’s ability to engage in normal 
competitive employment has been 
clarified in § 51-4.3. Section 51-4.4 on 
subcontracting has been changed to 
encourage subcontracting to other 
nonprofit agencies, as well as small 
businesses, and to provide additional 
guidance on the permissible limits of 
subcontracting portions of production 
processes for commodities on the 
Procurement List. Former § 51-4.5 on 
production of commodities has been

deleted because the matter is addressed 
in one of the expanded provisions on 
suitability of an item for addition to the 
Procurement List, at § 51-2.4(c). Former 
§ 51-4.6 has been renumbered to § 51-
4.5 and changed to clarify the procedure 
for dealing with violations of nonprofit 
a'gency responsibilities and to state tha* 
removal from the JWOD Program is a 
possible penalty.

Part 51-5, Procurement Requirements 
and Procedures, which addresses 
requirements placed on Government 
contracting and ordering personnel by 
the JWOD Program, has been split into 
two parts reflecting the two areas it 
covers. The new part 51-5, Contracting 
Requirements, deals with general 
requirements, mandatory procurement, 
purchase exceptions, pricing, and 
related matters. A new part 51-6, 
Procurement Procedures, provides more 
order-specific guidance on matters such 
as orders and allocations, complaints, 
and disputes, and specification changes 
for individual commodities and services.

Among the changes in the new part 
51-5, the mandatory nature of JWOD 
procurements has been made clearer in 
§ 51-5.2. Granting of purchase 
exceptions has been slightly restricted 
and the threshold for Committee 
approval of CNA action has been raised 
from $2500 to $25,000, the current 
Government small purchase limitation 
(§ 51-5.4). Section 51-5.7 on payments 
for orders, which predates the Prompt 
Payment Act, has brought into line with 
the Act. A new § 51-5.8 has been added 
to permit the Committee to investigate 
alleged violations of the JWOD Act or 
these regulations by Government 
entities.

The new part 51-6 clarifies guidance 
on the direct order and allocation 
processes, waivers of specifications, 
orders in excess of nonprofit agency 
capability, and deletions from the 
Procurement List. A new § 51-6.3 
encourages the use of long-term ordering 
agreements. A new § 51-6.14 expands a 
former provision giving the Committee a 
role in quality complaints not resolved 
at a lower level to cover any disputes 
arising under new part 51-6.

Creation of a new part 51-6 has 
required a renumbering of existing parts 
51-6 through 51-9 as parts 51-7 through 
51-10. The new part 51-7, Procedures for 
Environmental Analysis, is a complete 
rewrite of the existing part 51-6 
following a model provided by the 
Council on Environmental Quality. It is 
expected to lessen the administrative 
burden in this area connected with 
Procurement List additions.

The only change in the text of the last 
three parts of the regulations appears at
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§ 51-8.14(c), where the threshold for 
charging fees for requests under the 
Freedom of Information Act is lowered 
from $20 to $10, the threshold used by 
the General Services Administration, 
and the rationale for the threshold is 
stated in terms consistent with that Act.

Public Comments on the Proposed Rule
The Committee published the 

proposed rule in the Federal Register of 
June 28,1991 (56 FR 29760). Thirty-one 
comments were received. Nearly all 
supported the proposed rule.

One commenter suggested that § 51- 
3.5, which authorizes CNAs to charge 
fees to nonprofit agencies for facilitating 
their participation in the JWOD 
Program, be amended to stipulate that 
such fees are determined as a 
percentage of JWOD Program sales. This 
stipulation describes the manner in 
which CNA fees have traditionally been 
calculated. The proposed § 51-3.5 was 
not intended to change the manner in 
which CNA fees are calculated. The 
Committee agrees, however, that the fee 
authority provisions could be more 
clearly worded. Accordingly, § 51-3.5 
and § 51—4.3(b}(10), which requires the 
nonprofit agencies to pay the fees, have 
been reworded to state more clearly the 
manner in which fees are assessed and 
paid.

The same commenter, in expressing 
support for the provision in § 51-5.1(a) 
encouraging contracting activities to 
assist the Committee in identifying 
suitable commodities and services to be 
added to the Procurement List, 
suggested that these activities be 
required to provide samples of 
commodities being considered for 
addition to the Procurement List. The 
commenter also suggested that 
commodities which are closely related 
in use to those on the Procurement List 
be automatically added to the List in the 
same manner as replacement 
commodities as specified in § 51-6.13.

The Committee supports these 
suggestions and has added language to 
§ 51-5.1 (a) encouraging contracting 
activities to identify all suitable related 
commodities to the Committee for 
consideration for addition to the 
Procurement List. However, because 
these suggestions involve actions which 
would be required of other Federal 
agencies, the Committee is reluctant to 
make either of these suggestions a 
mandatory provision of its regulations 
without a clear statutory mandate in the 
JWOD Act to do so.

Four commenters expressed concern 
over the wording of § 51—4.3(b)(3), which 
requires nonprofit agencies participating 
in the JWOD Program to comply with 
Committee directives or requests in

furtherance of the objectives of the 
JWOD Act or its implementing 
regulations. The commenters requested 
that this provision be amended to state 
that these communications will be in 
writing and issued through the CNAs, 
and will be in accordance with the 
JWOD Act or its implementing 
regulations.

The Committee does not intend to 
change its traditional practice of issuing 
policy statements and directives of 
general effect for the JWOD Program in 
writing and distributing them through 
the CNAs or in coordination with them. 
Effective administration of the JWOD 
Program, however, does require the 
Committee on occasion to communicate 
with the nonprofit agencies directly and 
by means other than writing. While the 
Committee is careful to conduct its 
operations in accordance with the 
JWOD Act and its implementing 
regulations, it considers that the 
amendment proposed by the 
commenters would overly limit its 
discretion to interpret these authorities 
as needed to perform its functions in 
connection-with the JWOD Program. 
Accordingly, the Committee has not 
adopted the changes to § 51—4.3(b)(3) 
proposed by the commenters.

One commenter objected to the 
requirement in § 51-5.2 that Federal 
agencies and other persons acting for 
these agencies purchase certain 
commodities on the Procurement List 
from designated Federal agencies which 
serve as distributors of the commodities 
for the JWOD Program. The commenter 
suggests that the requirement is a result 
of a lack of private sector representation 
on the Committee.

Section 3 of the JWOD Act, 41 U.S.C. 
48, which mandates that Federal 
agencies procuring commodities or 
services on the Procurement List do so 
from a qualified nonprofit agency, 
requires that the procurements be made 
“in accordance with rules and 
regulations of the Committee.” The 
nonprofit agencies which participate in 
the JWOD Program are mainly small 
organizations which do not have the 
capacity to handle economically a large 
number of orders for relatively small 
quantities from many different Federal 
agencies. Accordingly, the Committee 
has long required by regulation that 
Federal agencies procure certain 
commodities on the Procurement List 
from the Federal agencies which serve 
as distributors for the JWOD Program. 
The proposed regulation merely extends 
the requirement to other persons through 
which Federal agencies procure 
Procurement List commodities for their 
use.

The Committee is' hot aware of any 
reasonable alternatives to its 
distribution system at this time. 
Accordingly, the Committee has decided 
to retain this requirement.

The private sector is represented on 
the Committee, which has four private 
citizen members. Committee 
membership is set by law, so the 
Committee cannot alter it in its 
regulations.

In addition to the changes to the 
proposed rule made in response to 
public comments, the Committee made a 
few minor editorial changes to the text 
of the proposed rule. To assure more 
consistent use of the term “JWOD 
Program,” which was introduced in the 
proposed rule, several references to 
nonprofit agencies as “participating 
under the JWOD Act” or “participating 
in the program established by the JWOD 
Act” were changed to “participating in 
the JWOD Program.” The CNA symbols 
in the table at the end of § 51-6.2(a) 
were changed from IB and SH to NIB 
and NISH to reflect current usage in the 
Procurement List. Two references to the 
JWOD Act in § 51—2.2(g) which omitted 
the acronym JWOD were corrected.

Regulatory Flexibility Act

I certify that this revision of the 
Committee regulations will not have a 
significant economic impact on a 
substantial number of small entities 
because the revisions basically update 
and clarify program policies and 
procedures and do not essentially 
change the impact of the regulations 
upon small entities.

Paperwork Reduction Act

Sections 51^1.2 and 51-4.3 contain 
information collection and record 
keeping requirements. Although these 
requirements are unchanged from those 
in the current Committee regulations, 
which have been approved by the Office 
of Management and Budget (OMB), the 
Committee submitted a copy of these 
sections to OMB for its review as 
required by the Paperwork Reduction 
Act, 44 U.S.C. 3504(h), and received 
OMB approval of the recordkeeping 
requirements. OMB control numbers 
appear in the text of these sections.

List of Subjects

41 CFR Part 51-1

Government procurement, 
Handicapped.

41 CFR Part 51-2

Organization and functions 
(Government agencies).
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41 CFR Part 51-3
Government procurement, 

Handicapped.

41 CFR Part 51-4
Reporting and recordkeeping 

requirements.

41 CFR Part 51-5
Government procurement, 

Handicapped.
41 CFR Parts 51-6 and 51-7 

Environmental impact statements.
41 CFR Part 51-8 

Freedom of information.

41 CFR Part 51-9 
Privacy.

41 CFR Part 51-10
Administrative practice and 

procedure, Civil rights, Equal 
employment opportunity, Federal 
buildings and facilities, Handicapped.

Chapter 51 of title 41 of the Code of 
Federal Regulations is amended as 
follows:

1. Parts 51-1 through 51-5 are revised 
to read as follows:

PART 51-1—GENERAL
Sec.
51-1.1 Policy.
51-1.2 Mandatory source priorities.
51-1.3 Definitions.

Authority: 41 U.S.C. 46-48c.

§ 51-1.1 Policy.
(a) It is the policy of the Government 

to increase employment and training 
opportunities for persons who are blind 
or have other severe disabilities through 
the purchase of commodities and 
services from qualified nonprofit 
agencies employing persons who are 
blind or have other severe disabilities. 
The Committee for Purchase from the 
Blind and Other Severely Handicapped 
(hereinafter the Committee) was 
established by the Javits-Wagner— 
O’Day Act, Public Law 92-28, 85 Stat. 77 
(1971), as amended, 42 U.S.C. 46-48c 
(hereinafter the JWOD Act). The 
Committee is responsible for 
implementation of a comprehensive 
program designed to enforce this policy.

(b) It is the policy of the Committee to 
encourage all Federal entities and 
employees to provide the necessary 
support to ensure that the JWOD Act is 
implemented in an effective manner. 
This support includes purchase of 
products and services published on the 
Committee’s Procurement List through 
appropriate channels from nonprofit 
agencies employing persons who are 
blind or have other severe disabilities

designated by the Committee; 
recommendations to the Committee of 
new commodities and services suitable 
for addition to the Procurement List; and 
cooperation with the Committee and the 
central nonprofit agencies in the 
provision of such data as the Committee 
may decide is necessary to determine 
suitability for addition to the 
Procurement List.

§ 51-1.2 Mandatory source priorities.
(a) The JWOD Act mandates that 

commodities or services on the 
Procurement List required by 
Government entities be procured, as 
prescribed in this regulation, from a 
nonprofit agency employing persons 
who are blind or have other severe 
disabilities, at a price established by the 
Committee, if that commodity or service 
is available within the normal period 
required by that Government entity. 
Except as provided in paragraph (b) of 
this section, the JWOD Act has priority, 
under the provisions of 41 U.S.C. 48, 
over any other supplier of the 
Government’s requirements for 
commodities and services on the 
Committee’s Procurement List.

(b) Federal Prison Industries, Inc. has 
priority, under the provisions of 18 
U.S.C. 4124, over nonprofit agencies 
employing persons who are blind or 
have other severe disabilities in 
furnishing commodities for sale to the 
Government. All or a portion of the 
Government’s requirement for a 
commodity for which Federal Prison 
Industries, inc. has exercised its priority 
may be added to the Procurement List. 
However, such addition is made with 
the understanding that procurement 
under the JWOD Act shall be limited to 
that portion of the Government’s 
requirement for the commodity which is 
not available or not required to be 
procured from Federal Prison Industries, 
Inc.

(c) The JWOD Act requires the 
Committee to prescribe regulations 
providing that, in the purchase by the 
Government of commodities produced 
and offered for sale by qualified 
nonprofit agencies employing persons 
who are blind and nonprofit agencies 
employing persons who have other 
severe disabilities, priority shall be 
accorded to commodities produced and 
offered for sale by qualified nonprofit 
agencies for the blind. In approving the 
addition of commodities, to the 
Procurement List, the Committee 
accords priority to nonprofit agencies 
for the blind. Nonprofit agencies for the 
blind and nonprofit agencies employing 
persons with severe disabilities have 
equal priority for services.

§ 51-1.3 Definitions.
As used in this chapter:
Agency and Federal agency mean 

Entity of the Government, as defined 
herein.
Blind means an individual or class of 

individuals whose central visual acuity 
does not exceed 20/200 in the better eye 
with correcting lenses or whose visual 
acuity, if better than 20/200, is 
accompanied by a limit to the field of 
vision in the better eye to such a degree 
that its widest diameter subtends an 
angle no greater than 20 degrees.

Central nonprofit agency means an 
agency organized under the laws of the 
United States or of any State, operated 
in the interest of the blind or persons 
with other severe disabilities, the net 
income of which does not incur in whole 
or in part to the benefit of any 
shareholder or other individual, and 
designated by the Committee to 
facilitate the distribution (by direct 
allocation, subcontract, or any other 
means) of orders of the Government for 
commodities and services on the 
Procurement List among nonprofit 
agencies employing persons who are 
blind or have other severe disabilities, 
to provide information required by the 
Committee to implement the JWOD 
Program, and to otherwise assist the 
Committee in administering these 
regulations as set forth herein by the 
Committee.

Committee means the Committee for 
Purchase from the Blind and Other 
Severely Handicapped.

Contracting activity means any 
element of an entity of the Government 
that has responsibility for identifying 
and/or procuring Government 
requirements for commodities or 
services. Components of a contracting 
activity, such as a contracting office and 
an ordering office, are incorporated in 
this definition, which includes all offices 
within the definitions of “contracting 
activity,” “contracting office,” and 
“contract administration office” 
contained in the Federal Acquisition 
Regulation, 48 CFR 2.101.
Direct labor means all work required 

for preparation, processing, and packing 
of a commodity or work directly related 
to the performance of a service, but not 
supervision, administration, inspection 
or shipping.
Fiscal year means the 12-month 

period beginning on October 1 of each 
year.

Government and Entity of the 
Government mean any entity of the 
legislative branch or the judicial branch, 
any executive agency, military 
department, Government corporation, or 
independent establishment, the U.S.
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Postal Service, and any nonappropriated 
fund instrumentality under the 
jurisdiction of the Armed Forces.

Interested person means an individual 
or legal entity affected by a proposed 
addition of a commodity or service to 
the Procurement List or a deletion from 
it.

JWOD Program means the program 
authorized by the JWOD Act to increase 
employment and training opportunities 
for persons who are blind or have other 
severe disabilities through Government 
purchasing of commodities and services 
from nonprofit agencies employing these 
persons.

Military resale commodities means 
commodities on the Procurement List 
sold for the private, individual use of 
authorized patrons of Armed Forces 
commissaries and exchanges, or like 
activities of other Government 
departments and agencies.

Nonprofit agency (formerly workshop) 
means a nonprofit agency for the blind 
or a nonprofit agency employing persons 
with severe disabilities, as appropriate.

Other severely handicapped and 
severely handicapped individuals 
(hereinafter persons with severe 
disabilities) mean a person other than a 
blind person who has a severe physical 
or mental impairment (a residual, 
limiting condition resulting from an 
injury, disease, or congenital defect) 
which so limits the person’s functional 
capabilities (mobility, communication, 
self-care, self-direction, work tolerance 
or work skills) that the individual is 
unable to engage in normal competitive 
employment over an extended period of 
time.

(1) Capability for normal competitive 
employment shall be determined from 
information developed by an ongoing 
evaluation program conducted by or for 
the nonprofit agency and shall include 
as a minimum, a preadmission 
evaluation and a réévaluation at least 
annually of each individual’s capability 
for normal competitive employment.

(2) A person with a severe mental or 
physical impairment who is able to 
engage in normal competitive 
employment because the impairment 
has been overcome or the condition has 
been substantially corrected is not 
“other severely handicapped” within the 
meaning of the definition.

Participating nonprofit agency 
(formerly participating workshop) 
means any nonprofit agency which has 
been authorized by the Committee to 
furnish a commodity or service to the 
Government under the JWOD Act.

Procurement List means a list of 
commodities (including military resale 
commodities) and services which the 
Committee has determined to be

suitable to be furnished to the 
Government by nonprofit agencies for 
the blind or nonprofit agencies 
employing persons with severe 
disabilities pursuant to the JWOD Act 
and these regulations.

Qualified nonprofit agency for other 
severely handicapped (hereinafter 
nonprofit agency employing persons 
with severe disabilities) (formerly 
workshop for other severely 
handicapped) means an agency 
organized under the laws of the United 
States or any State, operated in the 
interests of persons with severe 
disabilities who are not blind, and the 
net income of which does not inure in 
whole or in part to the benefit of any 
shareholder or other individual; which 
complies with applicable occupational 
health and safety standards prescribed 
by the Secretary of Labor; and which in 
furnishing commodities and services 
(whether or not the commodities or 
services are procured under these 
regulations) during the fiscal year 
employs persons with severe disabilities 
(including blind) for not less than 75 
percent of the work-hours of direct labor 
required to furnish such commodities or 
services.

Qualified nonprofit agency for the 
blind (hereinafter nonprofit agency for 
the blind) (formerly workshop for the 
blind) means an agency organized under 
the laws of the United States or of any 
State, operated in the interest of blind 
individuals, and the net income of which 
does not inure in whole or in part to the 
benefit of any shareholder or other 
individual; which complies with 
applicable occupational health and 
safety standards prescribed by the 
Secretary of Labor; and which in 
furnishing commodities and services 
(whether or not the commodities or 
services are procured under these 
regulations) during the fiscal year 
employs blind individuals for not less 
than 75 percent of the work-hours of 
direct labor required to furnish such 
commodities or services.

State means the 50 States, the District 
of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
American Samoa, the Commonwealth of 
the Northern Mariana Islands, and any 
territory remaining under the 
jurisdiction of the Trust Territory of the 
Pacific Islands.

PART 51-2—COMMITTEE FOR 
PURCHASE FROM THE BLIND AND 
OTHER SEVERELY HANDICAPPED

S ec.
51-2.1 Membership.
51-2.2 Powers and responsibilities.
51-2.3 Notice of proposed addition.

S ec.
51-2.4 Determination of suitability.
51-2.5 Committee decision.
51--2.6 Reconsideration of Committee

decision.
51-2.7 Fair market price.
51-2.8 Procurement list.
51-2.9 Oral presentations by interested

persons at Committee meetings.
Authority: 41 U.S.C. 46-48c.

§ 51-2.1 Membership.
Under the JWOD Act, the Committee 

is composed of 15 members appointed 
by the President. There is one 
representative from each of the 
following departments or agencies of the 
Government: The Department of 
Agriculture, the Department of Defense, 
the Department of the Army, the 
Department of the Navy, the Department 
of the Air Force, the Department of 
Education, the Department of 
Commerce, the Department of Justice, 
the Department of Labor, the 
Department of Veterans Affairs, and the 
General Services Administration. Four 
members are private citizens: One who 
is conversant with the problems incident 
to the employment of blind individuals; 
one who is conversant with the 
problems incident to the employment of 
persons with other severe disabilities; 
one who represents blind individuals 
employed in qualified nonprofit agencies 
for the blind; and one who represents 
persons with severe disabilities (other 
than blindness) employed in qualified 
nonprofit agencies employing persons 
with severe disabilities.

§ 51-2.2 Powers and responsibilities.
The Committee is responsible for 

carrying out the following functions in 
support of its mission of providing 
employment and training opportunities 
for persons who are blind or have other 
severe disabilities and, whenever 
possible, preparing those individuals to 
engage in competitive employment:

(a) Establish rules, regulations, and 
policies to assure effective 
implementation of the JWOD Act.

(b) Determine which commodities and 
services procured by the Federal 
Government are suitable to be furnished 
by qualified nonprofit agencies 
employing persons who are blind or 
have other severe disabilities and add 
those items to the Committee’s 
Procurement List. Publish notices of 
addition to the Procurement List in the 
Federal Register. Disseminate 
information on Procurement List items 
to,Federal agencies. Delete items no 
longer suitable to be furnished by 
nonprofit agencies.

(c) Determine fair market prices for 
items added to the Procurement List and
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revise those prices in accordance with 
changing market conditions to assure 
that the prices established are reflective 
of the market.

(d) Monitor nonprofit agency 
compliance with Committee regulations 
and procedures.

(e) Inform Federal agencies about the 
JWOD Program and the statutory 
mandate that items on the Procurement 
List be purchased from qualified 
nonprofit agencies, and encourage and 
assist entities of the Federal 
Government to identify additional 
commodities and services that can be 
purchased from qualified nonprofit 
agencies. To the extent possible, 
monitor Federal agencies’ compliance 
with JWOD requirements.

(f) Designate, set appropriate ceilings 
on fee paid to these central nonprofit 
agencies by nonprofit agencies selling 
items under the JWOD Program, and 
provide guidance to central nonprofit 
agencies engaged in facilitating the 
distribution of Government orders and 
helping State and private nonprofit 
agencies participate in the JWOD 
Program.

(g) Conduct a continuing study and 
evaluation of its activities under the 
JWOD Act for the purpose of assuring 
effective and efficient administration of 
the JWOD Act. The Committee may 
study, independently, or in cooperation 
with other public or nonprofit private 
agencies, problems relating to:

(1) The employment of the blind or 
individuals with other severe 
disabilities.

(2) The development and adaptation 
of production methods which would 
enable a greater utilization of these 
individuals.

(h) Provide technical assistance to the 
central nonprofit agencies and the 
nonprofit agencies to contribute to the 
successful implementation of the JWOD 
Act.

(i) Assure that nonprofit agencies 
employing persons who are blind will 
have priority over nonprofit agencies 
employing persons with severe 
disabilities in furnishing commodities.

§ 51-2.3 Notice of proposed addition.
At least 30 days prior to the 

Committee’s consideration of the 
addition of a commodity or service to 
the Procurement List, the Committee 
publishes a notice in the Federal 
Register announcing the proposed 
addition and providing interested 
persons an opportunity to submit 
written data or comments on the 
proposed addition.

§ 51-2.4 Determination of suitability.
The Committee has established the 

following criteria, each of which must be 
satisfied, for determining if a commodity 
or service is suitable for addition to the 
Procurement List:

(a) Employment potential. The 
proposed addition must demonstrate a 
potential to generate employment for 
persons who are blind or have other 
severe disabilities.

(b) Nonprofit agency qualifications. 
The nonprofit agency (or agencies) 
proposing to furnish the item must 
qualify as a nonprofit agency serving 
persons who are blind or have other 
severe disabilities, as set forth in part 
51-4 of this chapter.

(c) Capability. The nonprofit agency 
(or agencies) desiring to furnish a 
commodity or service under the JWOD 
Program must satisfy the Committee as 
to the extent of the labor operations to 
be performed and that it will have the 
capability to meet Government quality 
standards and delivery schedules by the 
time it assumes responsibility for 
supplying the Government.

(d) Fair market price. The commodity 
or service will be provided at a fair 
market price under the procedures 
established by § 51-2.7.

(e) Level o f impact on the current or 
most recent contractor for the 
commodity or service. In deciding 
whether or not a proposed addition to 
the Procurement List would have a 
severe adverse impact on the current or 
most recent contractor for the specific 
commodity or service, the Committee 
gives particular attention to:

(1) The possible impact on the 
contractor’s sales. In addition, the 
Committee considers the effects of 
previous Committee actions.

(2) Whether that contractor has been 
a continuous supplier to the Government 
of the specific commodity or service 
proposed for addition and is, therefore, 
more dependent on the income from 
such sales to the Government.

(3) Any substantive comments 
received as the result of the notice of the 
proposed addition in the Federal 
Register.

§ 51-2.5 Committee decision.
The Committee considers the 

particular facts and circumstances in 
each case in determining if a commodity 
or service is suitable for addition to the 
Procurement List. When the Committee 
determines that a proposed addition to 
the Procurement list would have a 
severe adverse impact on a particular 
company, it takes this fact into 
consideration in deciding whether or not 
the commodity or service in question, or 
a portion of the Government

requirement for it, should be added to 
the Procurement List. If the Committee 
decides to add a commodity or service, 
to the Procurement List, that decision is 
announced in the Federal Register with 
a notice that includes information on the 
effective date of the addition.

§ 51-2.6 Reconsideration of Committee 
decision.

The Committee may reconsider its 
decision to add items to the 
Procurement List if it receives pertinent 
information which was not before it 
when it initially made the decision. 
Unless otherwise provided by the 
Committee, requests for reconsideration 
from interested persons must be 
received by the Committee within 60 
days following the effective date of the 
addition in question. A request for 
reconsideration must include the 
specific facts believed by the interested 
person to Justify a decision by the 
Committee to modify or reverse its 
earlier action.

§ 51-2.7 Fair market price.
The Committee is responsible for 

determining the fair market prices, and 
changes thereto, for commodities or 
services on the Procurement List. The 
Committee considers recommendations 
from the contracting activities and the 
central nonprofit agency concerned. 
Recommendations for fair market prices 
or changes thereto shall be submitted by 
the nonprofit agencies to the central 
nonprofit agency representing the 
nonprofit agency. Contracting activities 
should submit recommendations directly 
to the Committee. The central nonprofit 
agency shall analyze the data and 
submit a recommended fair market price 
to the Committee along with the detailed 
justification necessary to support the 
recommended price.

§ 51-2.8 Procurement lis t
(a) The Committee maintains a 

Procurement List which includes the 
commodities and services which shall 
be procured by Government 
departments and agencies under the 
JWOD Act from the nonprofit 
agency(ies) designated by the 
Committee. Copies of the Procurement 
List, together with information on 
procurement requirements and 
procedures, are available to contracting 
activities upon request.

(b) For commodities, including 
military resale commodities, the 
Procurement List identifies the name 
and national stock number or item 
designation for each commodity, and 
where appropriate, any limitation on the
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portion of the commodity which must be 
procured under the JWOD Act,

(c) For services, the Procurement List 
identifies the type of service to be 
furnished, the Government department 
or agency responsible for procuring the 
service, and, where appropriate, the 
activity or item to be serviced.

(d) Additions to and deletions from 
the Procurement List are published in 
the Federal Register as they are 
approved by the Committee.

§ 51-2.9 Oral presentations by interested 
persons at Committee meetings.

(a) Upon written request from an 
interested person, that person may, at 
the discretion of the Committee Chair, 
be permitted to appear before the 
Committee to present views orally. 
Generally, only those persons who have 
raised significant issues which, if valid, 
could influence the Committee’s 
decision in the matter under 
consideration will be permitted to 
appear.

(b) When the Chair has approved the 
appearance before the Committee of an 
interested person who has made a 
written request:

(1) The name of the spokesperson and 
the names of any other persons planning 
to appear shall be provided to the 
Committee staff by telephone at least 
three working days before the meeting.

(2) In the absence of prior 
authorization by the Chair, only one 
person representing a particular agency 
or organization will be permitted to 
speak.

(3) Oral statements to the Committee 
and written material provided in 
conjunction with the oral statements 
shall be limited to issues addressed in 
written comments which have 
previously been submitted to the 
Committee as the result of notice of 
proposed rulemaking in the Federal 
Register.

(4) Written material to be provided in 
conjunction with the oral presentation 
and an outline of the presentation shall 
be submitted to the Committee staff at 
least three working days before the 
meeting.

(c) The Committee may also invite 
other interested persons to make oral 
presentations at Committee meetings 
when it determines that these persons 
can provide information which will 
assist the Committee in making a 
decision on a proposed addition to the 
Procurement List. Terms of appearance 
of such persons shall be determined by 
the Chair.

PART 51-3—CENTRAL NONPROFIT 
AGENCIES
Sec.
51-3.1 General.
51-3.2 Responsibilities under the JWOD 

Program.
51-3.3 Assignment of commodity or service. 
51-3.4 Distribution of orders.
51-3.5 Fees.
51-3.6 Reports to central nonprofit agencies.

Authority: 41 U.S.C. 46-48c.

§ 51-3.1 General.
Under the provisions of section 2(c) of 

the JWOD Act, the following are 
currently designated central nonprofit 
agencies:

(a) To represent nonprofit agencies for 
the blind: National Industries for the 
Blind.

(b) To represent nonprofit agencies 
employing persons with other severe 
disabilities: NISH.

§ 51-3.2 Responsibilities under the JWOD 
Program.

Each central nonprofit agency shall:
(a) Represent its participating 

nonprofit agencies in dealing with the 
Committee under the JWOD Act.

(b) Evaluate the qualifications and 
capabilities of its nonprofit agencies and 
provide the Committee with pertinent 
data concerning its nonprofit agencies, 
their status as qualified nonprofit 
agencies, their manufacturing or service 
capabilities, and other information 
concerning them required by the 
Committee.

(c) Obtain from Federal contracting 
activities such procurement information 
as is required by the Committee to 
determine the suitability of a commodity 
or service being recommended to the 
Committee for addition to the 
Procurement List.

(d) Recommend to the Committee, 
with appropriate justification including 
recommended prices, suitable 
commodities or services for procurement 
from its nonprofit agencies.

(e) Distribute within the policy 
guidelines of the Committee (by direct 
allocation, subcontract, or any other 
means) orders from Government 
activities among its nonprofit agencies.

(f) Maintain the necessary records 
and data on its nonprofit agencies to 
enable it to allocate orders equitably.

(g) Oversee and assist its nonprofit 
agencies to insure contract compliance 
in furnishing a commodity or a service..

(h) As market conditions change, 
recommend price changes with 
appropriate justification for assigned 
commodities or services on the 
Procurement List.

(i) Monitor and inspect the activities 
of its nonprofit agencies to ensure

compliance with the JWOD Act and 
appropriate regulations.

(j) When authorized by the 
Committee, enter into contracts with 
Federal contracting activities for the 
furnishing of commodities or services 
provided by its nonprofit agencies.

(k) At the time designated by the 
Committee, submit a completed, original 
copy of the appropriate Initial 
Certification (Committee Form 401 or 
402) for the nonprofit agency concerned. 
This requirement does not apply to a 
nonprofit agency that is already 
authorized to furnish a commodity or 
service under the JWOD Act.

(l) Review and forward to the 
Committee by December 15 of each year 
a completed, original copy of the 
appropriate Annual Certification 
(Committee Form 403 or 404) for each of 
its participating nonprofit agencies 
covering the fiscal year ending the 
preceding September 30.

(m) Perform other JWOD 
administrative functions, including 
activities to increase Government and 
public awareness of the JWOD Act 
subject to the oversight of the 
Committee.

§ 51-3.3 Assignment of commodity or 
service.

(a) The assignment of a commodity or 
service to a central nonprofit agency for 
the purpose of evaluating its potential 
for possible future addition to the 
Procurement List shall be as agreed 
between the two central nonprofit 
agencies, except for commodities 
proposed by NISH when the National 
Industries for the Blind has exercised its 
priority. The Committee shall initially 
assign these commodities to the 
National Industries for the Blind.

(b) NISH, at the time it requests a 
decision from the National Industries for 
the Blind on the waiver or exercise of 
the blind priority for a commodity, shall 
provide to the National Industries for 
the Blind the procurement information 
necessary for the National Industries for 
the Blind to make a determination on 
the waiver or exercise of its priority.
The National Industries for the Blind 
shall normally provide its decision 
within 30 days, but not later than 60 
days after receipt of the essential 
procurement information it requires. The 
time for this decision may be extended 
beyond 60 days by mutual agreement 
between the two central nonprofit 
agencies. Disagreements on extensions 
shall be referred to the Committee for 
resolution.

(c) The National Industries for the 
Blind shall notify NISH and the 
committee of its decision to exercise the
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blind priority and shall complete the 
essential steps to place the commodity 
on the Procurement List within nine 
months after the Committee is notified. 
The Committee may extend the nine- 
month period when the National 
Industries for the Blind has been 
delayed by conditions beyond its 
control. Upon expiration of the 
assignment period, the Committee shall 
reassign the commodity to NISH for 
development by its nonprofit agencies.

(d) The appropriate central nonprofit 
agency shall obtain a decision from the 
Federal Prison Industries on the waiver 
or exercise of its priority for 
commodities. Procurement information 
required by the Federal Prison 
Industries to make a determination on 
the waiver or exercise of its priority 
shall be provided by the central 
nonprofit agency at the time it requests 
the waiver. The Federal Prison 
Industries shall provide its decision to 
the central nonprofit agency within 30 
days, but not later than 60 days after it 
receives the essential procurement 
information. The period for the decision 
may be extended beyond 60 days by 
mutual agreement between the Federal 
Prison Industries and the central 
nonprofit agency. Disagreements on 
extensions shall be referred by the 
central nonprofit agency to the 
Committee for resolution with the 
Federal Prison Industries.

(e) The central nonprofit agency shall 
provide to the Committee written 
documentation from the Federal Prison 
Industries indicating its decision on the 
waiver or exercise of its priority at the 
time it requests the addition of the 
commodity to the Procurement List. 
NISH shall also include the written 
decision from the National Industries for 
the Blind indicating its waiver of the 
blind priority.

§ 51-3.4 Distribution of orders.
Central nonprofit agencies shall 

distribute orders from the Government 
only to nonprofit agencies which the 
Committee has approved to furnish the 
specific commodity or service. When the 
Committee has approved two or more 
nonprofit agencies to furnish a specific 
commodity or service, the central 
nonprofit agency shall distribute orders 
among those nonprofit agencies in a fair 
and equitable manner.

§51-3.5 Fees.
A central nonprofit agency may 

charge fees to nonprofit agencies for 
facilitating their participation in the 
JWOD Program. Fees shall be calculated 
based on nonprofit agency sales to the 
Government under the JWOD Program.
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Fees shall not exceed the fee limit 
approved by the Committee.

§ 51-3.6 Reports to central nonprofit 
agencies.

Any information, other than that 
contained in the Annual Certification 
required by § 51-4.3(a) of this chapter, 
which a central nonprofit agency 
requires its nonprofit agencies to submit 
on an annual basis, shall be requested 
separately from the Annual 
Certification. If the information is being 
sought in response to a request by the 
Committee, nonprofit agencies shall be 
advised of that fact and the central 
nonprofit agency shall, prior to 
distribution, provide to the Committee a 
copy of each form which it plans to use 
to obtain such information from its 
nonprofit agencies.

PART 51-4—NONPROFIT AGENCIES
Sec.
§ 51-4.1 General.
§ 51-4.2 Initial qualification.
51-4.3 Maintaining qualification.
51-4.4 Subcontracting.
51-4.5 Violations.

Authority: 41 U.S.C. 46-48c.

§ 51-4.1 General.
To participate in the JWOD Program, 

a nonprofit agency shall be represented 
by the central nonprofit agency assigned 
by the Committee on the basis of the 
nonprofit agency’s articles of 
incorporation and bylaws.

§ 51-4.2 Initial qualification.
(a) To qualify for participation in the 

JWOD Program:
(1) Except as provided in paragraph

(a)(2) of this section, a nonprofit agency 
shall submit to the Committee through 
its central nonprofit agency the 
following documents, transmitted by a 
letter signed by an officer of the 
corporation or chief executive:

(i) A legible copy (preferably a 
photocopy) of the articles of 
incorporation showing the date of filing 
and the signature of an appropriate 
State official.

(ii) A copy of the bylaws certified by 
an officer of the corporation.

(iii) If the articles of incorporation or 
bylaws do not include a statement to the 
effect that no part of the net income of 
the nonprofit agency may inure to the 
benefit of any shareholder or other 
individual, one of the following shall be 
submitted:

(A) A certified true copy of the State 
statute under which the nonprofit 
agency was incorporated which includes 
wording to the effect that no part of the 
net income of the nonprofit agency may

inure to the benefit of any shareholder 
or other individual.

(B) A copy of a resolution approved 
by the governing body of the 
corporation, certified by an officer of the 
corporation, to the effect that no part of 
the net income of the nonprofit agency 
may inure to the benefit of any 
shareholder or other individual.

(2) A State-owned or State-operated 
nonprofit agency for persons who are 
blind or have other severe disabilities, 
or a nonprofit agency established or 
authorized by a State statute other than 
the State corporation laws and not 
privately incorporated, shall submit to 
the Committee through its central 
nonprofit agency the following 
documents, transmitted by a letter 
signed by an officer of the wholly- 
owned State corporation or an official of 
the agency that directs the operations of 
the nonprofit agency, as applicable:

(i) A certified true copy of the State 
statute establishing or authorizing the 
establishment of nonprofit agency(ies) 
for persons who are blind or have other 
severe disabilities.

(ii) In the case of a wholly-owned 
State corporation, a certified true copy 
of the corporation bylaws; and, in the 
case of a State or local government 
agency, a certified true copy of 
implementing regulations, operating 
procedures, notice of establishment of 
the nonprofit agency, or other similar 
documents.

(b) The Committee shall review the 
documents submitted and, if they are 
acceptable, notify the nonprofit agency 
by letter, with a copy to its central 
nonprofit agency, that the Committee 
has verified its nonprofit status under 
the JWOD Act.

(c) A nonprofit agency shall submit 
two completed copies of the appropriate 
Initial Certification (Committee Form 
401 or 402) to its central nonprofit 
agency at the time designated by the 
Committee. This requirement does not 
apply if a nonprofit agency is already 
authorized to furnish a commodity or 
service under the JWOD Act.

§ 51-4.3 Maintianing qualification.
(a) To maintain its qualification under 

the JWOD Act, each nonprofit agency 
authorized to furnish a commodity or a 
service shall continue to comply with 
the requirements of a “nonprofit agency 
for other severely handicapped” or a 
“nonprofit agency for the blind” as 
defined in § 51-1.3 of this chapter. In 
addition, each such nonprofit agency 
must submit to its central nonprofit 
agency by November 15 of each year, 
two completed copies of the appropriate



Federal Register / Vol. 56, No. 187 / Thursday, September 26, 1991 / Rules and Regulations 48981

Annual Certification covering the fiscal 
year ending the preceding September 30.

(b) In addition to paragraph (a) of this 
section, each nonprofit agency 
participating in the JWGD Program 
shall:

(1) Furnish commodities or services in 
strict accordance with Government 
orders.

(2) Comply with the applicable 
compensation, employment, and 
occupational health and safety 
standards prescribed by the Secretary of 
Labor.

(3) Comply with directives or requests 
issued by the Committee in furtherance 
of the objectives of the JWOD Act or its 
implementing regulations.

(4) Make its records available for 
inspection at any reasonable time to 
representatives of the Committee or the 
central nonprofit agency representing 
the nonprofit agency.

(5) Maintain records of direct labor 
hours performed in the nonprofit agency 
by each worker.

(6) Maintain a file on each blind 
individual performing direct labor which 
contains a written report reflecting 
visual acuity and field of vision of each 
eye, with best correction, signed by a 
person licensed to make such an 
evaluation.

(7) Maintain in the file for each blind 
individual performing direct labor 
annual reviews of ability to engage in 
normal competitive employment. These 
reviews must be signed by an individual 
qualified by training and/or experience 
to make this determination.

(8) Maintain an ongoing placement 
program operated by or for the nonprofit 
agency to include liaison with 
appropriate community services such as 
the State employment service, employer 
groups and others. Those individuals 
determined capable and desirous of 
normal competitive employment shall be 
assisted in obtaining such employment.

(9) Establish written procedures to 
encourage, where appropriate, filling of 
vacancies within the nonprofit agency 
by promotion of qualified employees 
who are blind or have other severe 
disabilities.

(10) Upon receipt of payment by the 
Government for commodities or services 
furnished under the JWOD Program, pay 
to the central nonprofit agency a fee 
which meets the requirements of § 51-
3.5 of this chapter.

(c) Each nonprofit agency employing 
persons with severe disabilities 
participating in the JWOD Program 
shall, in addition to the requirements of 
paragraphs (a) and (b) of this section, 
maintain in each individual with a 
severe disability's file:

(1) A written report signed by a 
licensed physician, psychiatrist, or 
qualified psychologist, as appropriate, 
reflecting the nature and extent of the 
disability or disabilities that cause such 
person to qualify as a person with a 
severe disability.

(2) Reports which state whether that 
individual is capable of engaging in 
normal competitive employment. These 
reports shall be signed by a person or 
persons qualified by training and 
experience to evaluate the work 
potential, interests, aptitudes, and 
abilities of persons with disabilities and 
shall normally consist of preadmission 
evaluations and réévaluations prepared 
at least annually. The file on individuals 
who have been in the nonprofit agency 
for less than two years shall contain the 
preadmission report and, where 
appropriate, the next annual 
réévaluation. The file on individuals 
who have been in the nonprofit agency 
for two or more years shall contain, as a 
minimum, the reports of the two most 
recent annual réévaluations.

(d) The information collection 
requirements of § 51-4.2 and § 51-4.3 
and the record keeping requirements of 
§ 51-4.3 have been approved by the 
Office of Management and Budget 
(OMB) under the provisions of the 
Paperwork Reduction Act of 1980 
(Public Law 96-511). The information 
collection requirements have been 
assigned the following OMB control 
numbers:

Committee form OMB
control No.

Committee form 401 .. ......... .......... 3037-0004
3037-0003

Committee term 403. ■■ ■.............. 3037-0001
Committee form 404.............................. 3037-0002

The record keeping requirements have been 
assigned OMB control number 3037-0005.

§ 51-4.4 Subcontracting.
(a) Nonprofit agencies shall seek 

broad competition in the purchase of 
materials and components used in the 
commodities and services furnished to 
the Government under the JWOD Act. 
Nonprofit agencies shall inform the 
Committee, through their central 
nonprofit agency, before entering into 
multiyear contracts for materials or 
components used in the commodities 
and services furnished to the 
Government under the JWOD Act.

(b) Each nonprofit agency shall 
accomplish the maximum amount of 
subcontracting with other nonprofit 
agencies and small business concerns 
that the nonprofit agency finds to be 
consistent both with efficient

performance in furnishing commodities 
or services under the JWOD Act and 
maximizing employment for persons 
who are blind or have other severe 
disabilities.

(c) Nonprofit agencies may 
subcontract a portion of the process for 
producing a commodity on the 
Procurement List provided that the 
portion of the process retained by the 
prime nonprofit agency generates 
employment for persons who are blind 
or have other severe disabilities.

(d) A nonprofit agency may not 
subcontract the entire production 
process for all or a portion of an order 
without the Committee’s prior approval.

§51-4.5 Violations.
(a) Any alleged violations of these 

regulations by a nonprofit agency shall 
be investigated by the appropriate 
central nonprofit agency which shall 
notify the nonprofit agency concerned 
and afford it an opportunity to submit a 
statement of facts and evidence. The 
central nonprofit agency shall report its 
findings to the Committee, together with 
its recommendation. In reviewing the 
case, the Committee may request the 
submission of additional evidence or 
may conduct its own investigation of the 
matter. Pending a decision by the 
Committee, the central nonprofit agency 
concerned may be directed by the 
Committee to temporarily suspend 
allocations to the nonprofit agency.

(b) If a nonprofit agency fails to 
correct its violations of these 
regulations, the Committee, after 
affording the nonprofit agency an 
opportunity to address the Committee 
on the matter, may terminate the 
nonprofit agency’s eligibility to 
participate in the JWOD Program.

PART 51-5—CONTRACTING 
REQUIREMENTS

Sec.
51-5.1 General.
51-5.2 Mandatory procurement.
51-5.3 Scope of requirement 
51-5.4 Purchase exceptions.
51-5.5 Prices.
51-5.6 Shipping and packing.
51-5.7 Payments.
51-5.8 Violations.

Authority: 41 U.S.C. 46—48C.

§ 51-5.1 General.
(a) Contracting activities ai« 

encouraged to assist the Committee ana 
the central nonprofit agencies in 
identifying suitable commodities and 
services to be furnished by nonprofit 
agencies employing persons who are 
blind or have other severe disabilities so 
that the Committee can attain its
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objective of increasing employment and 
training opportunities for individuals 
who are blind or have other severe 
disabilities. For items which appear to 
be suitable to be furnished by nonprofit 
agencies, the contracting activity should 
refer the candidate commodities and 
services to the Committee or a central 
nonprofit agency. If a contracting 
activity decides to procure one or more 
commodities which are similar to a 
commodity or commodities on the 
Procurement List, the contracting 
activity should refer the commodities it 
intends to procure to the Committee or a 
central nonprofit agency.

(b) Contracting activities shall provide 
the Committee and designated central 
nonprofit agencies with information 
needed to enable the Committee to 
determine whether a commodity or 
service is suitable to be furnished by a 
nonprofit agency. For commodities, 
information such as the latest 
solicitation and amendments, bid 
abstracts, procurement history, 
estimated annual usage quantities, and 
anticipated date of next solicitation 
issuance and opening may be needed. 
For services, similar information 
including the statement of work and 
applicable wage determination may be 
required. In order to assist in evaluating 
the suitability of an Office of 
Management and Budget Circular No. 
A-76 conversion, contracting activities 
should provide a copy of the draft 
statement of work and applicable wage 
determination to the central nonprofit 
agency upon its request.

§ 51-5.2 Mandatory procurement
(a) Nonprofit agencies designated by 

the Committee are mandatory sources of 
supply for all Federal entities for 
commodities and services listed on the 
Procurement List, as provided in § 51-1.2 
of this chapter.

(bj Purchases by Federal agencies 
shall be accomplished from sources 
listed in the Procurement List unless 
exception is authorized by the 
Committee.

(c) The Defense Logistics Agency 
(DLA), the General Services 
Administration (GSA), and the 
Department of Veterans Affairs (VA) 
are responsible for buying broad 
categories of common commodities from 
a central nonprofit agency or nonprofit 
agency(ies) and serve as the distribution 
agents thereof. Unless otherwise 
provided by the Committee, when a 
commodity is identified on the 
Procurement List as being available 
from DLA, GSA, or VA, Federal 
agencies shall order, and shall require 
other persons providing such 
commodities to them by contract to

order, those commodities from the 
appropriate contracting agency in 
accordance with the requisitioning 
procedures of their agency.

(d) The Procurement List also 
identifies other Federal agencies with 
responsibility for purchasing 
commodities for contracting activities in 
their own agencies and, in some cases, 
contracting activities in other agencies 
and serving as the distribution agent 
thereof. In cases, these contracting 
activities shall order, and shall require 
other persons providing such 
commodities to them by contract to 
order, the commodities from the 
appropriate contracting agency in 
accordance with the requisition 
procedures of their agency(ies).

(e) Commodities not available through 
paragraphs (c) or (d) of this section shall 
be ordered from the designated central 
nonprofit agency or nonprofit 
agencyfies).

(f) Procedures for obtaining military 
resale commodities are contained in
§ 51-6.4 of this chapter.

§ 51-5.3 Scope of requirement
(a) When a commodity is included on 

the Procurement List, only the National 
Stock Number or item designation listed 
is covered by the mandatory 
requirement. In some instances, only a 
portion of the Government requirement 
for a National Stock Number or item 
designation is specified by the 
Procurement List. Where geographic 
areas, quantities, percentages or specific 
supply locations for a commodity are 
listed, the mandatory provisions of the 
JWOD Act apply only to the portion or 
portions of the commodity indicated by 
the Procurement List

(b) For services, where an agency and 
location or geographic area are listed on 
the Procurement List, only the service 
for the location or geographic area listed 
must be procured from the nonprofit 
agency. When no location or geographic 
area is indicated by the Procurement 
List, it is mandatory that the total 
Government requirement for that service 
be procured from a nonprofit agency.

§ 51-5.4 Purchase exceptions.
(a) A central nonprofit agency will 

normally grant a purchase exception for 
a contracting activity to procure from 
commercial sources commodities or 
services on the Procurement List when 
both of the following conditions are met:

(1) The central nonprofit agency or its 
nonprofit agency(ies) cannot furnish a 
commodity or service within the period 
specified, and

(2) The commodity or service is 
available from commercial sources in 
the quantities needed and significantly

sooner than it will be available from the 
nonprofit agency(ies).

(b) The central nonprofit agency may 
grant' a purchase exception when the 
quantity involved is not sufficient to be 
furnished economically by the nonprofit 
agency(ies)

(c) The Committee may also grant a 
purchase exception for the reasons set 
forth in paragraphs (a) and (b) of this 
section.

(d) The central nonprofit agency shall 
obtain approval of the Committee before 
granting a purchase exception wdien the 
value of the procurement is $25,000 or 
more.

(e) When the central nonprofit agency 
grants a purchase exception under the 
above conditions, it shall do so promptly 
and shall specify the quantities and 
delivery period covered by the 
exception.

(f) When a purchase exception is 
granted under paragraph (a) of this 
section:

(1) Contracting activities shall initiate 
purchase actions within 15 days 
following the date of the purchase 
exception. The deadline may be 
extended by the central nonprofit 
agency with, in cases of procurements of 
$25,000 or more, the concurrence of the 
Committee.

(2) Contracting activities shall furnish 
a copy of the solicitation to the 
appropriate central nonprofit agency at 
the time it is issued, and a copy of the 
annotated bid abstract upon awarding 
of the commercial contract.

(g) Any decision by a central 
nonprofit agency regarding a purchase 
exception may be appealed to the 
Committee by the contracting activity.

§51-5.5 Prices.
(a) The prices for items on the 

Procurement List are fair market prices 
established by the Committee.

(b) Prices for commodities, except for 
military resale commodities, are for 
delivery aboard the vehicle of the initial 
carrier at point of production (f.o.b. 
origin), and include applicable 
packaging, packing, and marking.

(c) Price changes for commodities and 
services shall usually apply to orders 
received by the nonprofit agency on or 
after the effective date of the change. In 
special cases, after considering the 
views of the contracting activity, the 
Committee may make price changes 
applicable to orders received by the 
nonprofit agency prior to the effective 
date of the change.

(d) To assist the Committee in revising 
4he fair market prices for services on the 
Procurement List, upon request from the 
nonprofit agency, the contracting
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activity should take the following 
actions:

(1) Submit to the Department of Labor 
in a timely fashion a request for wage 
determination rate.

(2) Provide a copy of the new wage 
determination rate or the Department of 
Labor document stating that the wage 
determination rate is unchanged and a 
completed Standard Form 98, “Notice of 
Intention to Make a Service Contract 
and Response to Notice,” to the central 
nonprofit agency at least 90 days before 
the beginning of the new service period.

(3) Provide to the central nonprofit 
agency at least 90 days before the 
beginning of the new service period a 
copy of the statement of work 
applicable to the new service period.

(e) If a contracting activity desires 
packing, packaging, or marking of 
products other than the standard pack 
or as provided in the Procurement List, 
the difference in cost thereof, if any, 
shall be added as a separate item on the 
purchase order.

§ 51-5.6 Shipping and packing.
For commodities, except for military 

resale commodities, delivery is 
accomplished when a shipment is 
placed aboard the vehicle of the initial 
carrier. Time of delivery is the date 
shipment is released to and accepted by 
the initial carrier. Method of 
transportation to destination shall 
normally be by Government bills of 
lading. However, for small shipments, 
the contracting activity may designate 
another method of transportation on its 
order. When shipments are under 
Government bills of lading,* the bills of 
lading may accompany orders or be 
otherwise furnished, but they shall be 
supplied promptly. Failure by a 
contracting activity to furnish bills of 
landing promptly, or to designate a 
method of transportation, may result in 
an excusable cause for delay in 
delivery. When the nonprofit agency 
pays for transportation to destination, 
these costs shall be included as a 
separate item on the nonprofit agency’s 
invoice and the nonprofit agency shall 
be reimbursed by the contracting 
activity for these costs.

§ 51-5.7 Payments.
Payments for products or services of 

persons who are blind or have other 
severe disabilities shall be made within 
30 days after shipment or receipt of a 
proper invoice or voucher.

§ 51-5.8 Violations.
Any alleged violations of the JWOD 

Act or these regulations by entities of 
the Government shall be investigated by 
the Committee, which shall notify the

entity and afford it an opportunity to 
submit a statement.

PARTS 51-7—51-10— 
[REDESIGNATED FROM PARTS 51-6— 
51-9]

2. Parts 51-6 through 51-9 are 
redesignated as parts 51-7 through 51-10 
and the cross references revised 
accordingly.

3. A new part 51-6 is added to read as 
follows:

PART 51-6—PROCUREMENT 
PROCEDURES

Sec.
51-6.1 Direct order process.
51-6.2 Allocation process.
51-6.3 Long-Term Ordering Agreements. 
51-6.4 Military resale commodities.
51-6.5 Adjustment and cancellation of 

orders.
51-6.6 Request for waiver of specification 

requirement.
51-6.7 Orders in excess of nonprofit agency 

capability.
51-6.8 Deletion of items from the 

Procurement List.
51-6.9 Correspondence and inquiries.
51-6.10 Quality of merchandise.
51-6.11 Quality complaints.
51-6.12 Specification changes and similar 

actions.
51-6.13 Replacement commodities.
51-6.14 Disputes.

Authority: 41 U.S.C. 46-48c.

§ 51-6,1 Direct order process.
(a) Once a commodity or service is 

added to the Procurement List, the 
central nonprofit agency may authorize 
the contracting activity to issue orders 
directly to a nonprofit agency without 
requesting an allocation for each order. 
This procedure is known as the direct 
order process.

(b) In these cases, the central 
nonprofit agency shall specify the 
normal leadtime required for orders 
transmitted directly to the nonprofit 
agencies. This method shall be used 
whenever possible since it eliminates 
double handling and decreases the time 
required for processing orders.

(c) An order for commodities or 
services shall provide leadtime 
sufficient for purchase of materials, 
production or preparation, and delivery 
or completion*

(d) The central nonprofit agency shall 
keep the contracting activity informed of 
any changes in leadtime experienced by 
its nonprofit agencies in order to keep to 
a minimum requests for extensions once 
an order is placed. Where, due to 
unusual conditions, an order does not 
provide sufficient leadtime, the central 
nonprofit agency or the individual 
nonprofit agency may request an 
extension of delivery or completion date

which should be granted, if feasible. If 
extension of delivery or completion date 
is not feasible, the contracting activity 
shall:

(1) Notify the central nonprofit agency 
and the individual nonprofit agency(iesl 
as appropriate.

(2) Request the central nonprofit 
agency to reallocate or to issue a 
purchase exception authorizing 
procurement from commercial sources 
as provided in § 51-5.4 of this chapter.

(e) The contracting activity shall 
promptly provide to the central 
nonprofit agency concerned a copy of all 
orders issued to nonprofit agencies.

(f) The written direct order 
authorization remains valid until it is 
revoked by the central nonprofit agency.

§ 51-6.2 Allocation process.
(a) In those cases where a direct order 

authorization has not been issued as 
described in § 51-6.1, the contracting 
activity shall submit written requests for 
allocation to the appropriate central 
nonprofit agency indicated by the 
Procurement List at the address listed 
below:

Agency Agency
symbol

National Industries for the Blind, 1901 NIB
North Beauregard Street, Suite 200, Al-
exandria, Virginia 22311-1727.

NISH, 2235 Cedar Lane, Vienna, Virginia NISH
22182-5200.

(b) Requests for allocations shall 
contain, as a minimum:

(1) For commodities. Name, stock 
number, latest specification, quantity, 
unit price, and place and time of 
delivery.

(2) For services. Type and location of 
service required, latest specification, 
work to be performed, estimated 
volume, and time for completion.

(c) Contracting activities shall request 
allocations in sufficient time for the 
central nonprofit agency to reply, for the 
order(s) to be placed, and for the 
nonprofit agencies to furnish the 
commodity or service (see paragraph (i) 
of this section).

(d) When a commodity on the 
Procurement List also appears on the 
Federal Prison Industries’ "Schedule of 
Products,” the contracting activity shall 
obtain clearance from the Federal Prison 
Industries prior to requesting an 
allocation or placing an order directly to 
the nonprofit agency(ies).

(e) The central nonprofit agency shall 
make allocations to the appropriate 
nonprofit agency(ies) upon receipt of a 
request from the contracting activity and
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instruct 'that the orders be forwarded to 
the central nonprofit agency or'direct to 
the nonprofit agency(ies) with a copy 
provided promptly to the central 
nonprofit agency.

(f) Central nonprofit agencies shall 
reply promptly to requests for 
allocation. When a request for 
allocation provides a delivery schedule 
(based on established lead times and 
time required for processing the 
allocation request,) which cannot be met, 
the central nonprofit agency shall 
request) which cannot be met, the 
central .nonprofit agency shall request a 
revision, which the contracting activity 
should grant, if feasible, or the central 
nonprofit agency shall issue a purchase 
exception authorizing procurement from 
commercial sources as provided in § 51-
5.4 of this chapter.

(g) An allocation is not an obligation 
to supply a commodity or service, or an 
obligation for the contracting activity to 
issue an order. Nonprofit agencies are 
not authorized to commence production 
until receipt of an order.

(h) Upon receipt of an allocation, the 
contracting activity shall promptly 
submit an order to the appropriate 
central nonprofit agency or designated 
nonprofit agency(ies). Where this cannot 
be done promptly, the contracting 
activity shall advise the central 
nonprofit agency and the nonprofit 
agency(ies) immediately.

i(i) An order for commodities or 
services shall provide leadtime 
sufficient for purchase of materials, 
production or preparation, and delivery 
or completion.

(j) The Central nonprofit agency shall 
keep the contracting activity informed of 
any changes in leadtime experienced by 
its nonprofit agency(ies) in order to keep 
to a minimum requests for extensions 
once an order is placed. Where, due to 
unusual conditions, an order does not 
provide sufficient leadtime, the central 
nonprofit agency or nonprofit agency 
may request an extension of delivery or 
completion date which should be 
granted, if feasible. If extension of 
delivery or completion date is not 
feasible, the contracting activity shall:

(1) Notify the central nonprofit agency 
and nonprofit agency(ies) as 
appropriate.

(2) Request the central nonprofit 
agency to  reallocate or to issue a 
purchase exception authorizing 
procurement from commercial sources 
as provided in § 51-5.4 of this chapter.

(k) In those instances where the 
central nonprofit agency is the prime 
contractor rather than the nonprofit 
agency, the central nonprofit agency will 
designate the nonprofit agency(ies) 
authorized by the Committee to furnish

definite quantities of commodities or 
specific services upon receipt of an 
order from the contracting activity.

§ 51 -6.3 Long-Term Ordering Agreements.
Contracting activities are encouraged 

to investigate long-term ordering 
agreements for commodities listed on 
the Procurement List to level off 
demand, thereby helping ensure stability 
of employment and development of jab 
skills for persons who are blind or have 
other severe disabilities.

§51-6.4 Military resale commodities.
(a) Purchase procedures for ordering 

military resale commodities are 
contained in instructions issued by the 
designated central nonprofit agency and 
are available upon request from the 
agency. Military oommissary stores, 
Armed Forces exchanges and like 
activities of other Government 
departments and agencies (authorized 
resale outlets) shall request the central 
nonprofit agency to designate the 
nonprofit agency to which orders will be 
forwarded.

(b) Authorized Tesale outlets shall 
stock military resale commodities in as  
broad a range as is practicable. 
Authorized resale outlets may stock 
items procured from commercial sources 
which are comparable to a military 
resale commodity, provided the military 
resale commodity is also stocked, 
except that m military commissaiy 
stores military resale commodities in the 
900-series normally shall be stocked 
exclusively. The stocking of commercial 
items in military commissary stores 
which are comparable to 900-series 
military resale commodities shall be 
restricted to those individual items, on a 
store-by-store basis, for which there is a 
significant customer demand.

(c) The Defense Commissary Agency 
shall, after consultation with the 
Committee:

(1) Establish mandatory lists of 
military resale commodities to be 
stocked in commissary stores.

(2) Require the stocking in 
commissary stores of military resale 
commodities in both the 500-, 800- and 
900-series in as broad a range as is 
practicable.

(3) Issue guidance to commissary 
store personnel to take those actions 
required to achieve the maximum sales 
potential of military resale commodities.

(4) Establish policies and procedures 
which reserve at a level not lower than 
its military commissary headquarters 
the authority to grant exceptions to the 
exclusive stocking of 900-series military 
resale commodities.

(d) The .Defense Commissary Agency 
shall provide the Committee a copy of

each directive which relates to the 
stocking of military resale commodities 
in commissary stores, -including 
exceptions authorizing the stocking of 
commercial items in competition with 
900-series military resale commodities.

(e) The prices of military resale 
commodities include delivery to 
destination or, in the case of 
destinations overseas, to designated 
depots at ports of embarkation. Zone 
pricing is used for delivery to Alaska, 
Hawaii and Puerto Rico.

§ 51-6.5 Adjustment and cancellation of 
orders.

When the central nonprofit agency or 
an individual nonprofit agency fails to 
comply with the terms of a Government 
order, the contracting activity shall 
make every effort to negotiate an 
adjustment before taking action to 
cancel the order. When a Government 
order is canceled for failure to comply 
with its terms, the central nonprofit 
agency shall be notified, and, if 
practicable, requested to reallocate the 
order. The central nonprofit agency shall 
notify the Committee of any cancellation 
of an order and the reasons for that 
cancellation.

§ 51-6.6 Request for waiver of 
specification requirement.

(a) Nonprofit agencies and central 
nonprofit agencies are encouraged to 
recommend changes to specification 
requirements or request waivers where 
there are opportunities to provide equal 
or improved products at a lower cost to 
the Government

(b) A nonprofit agency shall not 
request a waiver of a specification 
requirement except when it is not 
possible to obtain the material meeting 
the specification or when other 
requirements contained in the 
specification cannot be met.

(c) Requests for waiver of 
specification shall be transmitted by the 
nonprofit agency to its central nonprofit 
agency.

(d) The central nonprofit agency shall 
review the request and the specification 
to determine if the request is valid and 
shall submit to the contracting activity 
only those requests which it has 
determined are necessary to enable the 
nonprofit agency to furnish the item.

(e) The central nonprofit agency 
request for waiver shall be transmitted 
in writing to the contracting activity. In 
addition, a copy of the request shall be 
transmitted to the Committee, annotated 
to include a statement concerning the 
impact on the cost of producing the item 
if the waiver is approved.
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§ 51-6.7 Orders in excess of nonprofit 
agency capability.

(a) Nonprofit agencies are expected to 
furnish commodities on the Procurement 
List within the time frames specified by 
the Government. The nonprofit agency 
must have the necessary production 
facilities to meet normal fluctuations in 
demand.

(b) Nonprofit agencies shall take those 
actions necessary to ensure that they 
can ship commodities within the time 
frames specified by the Government. In 
instances where the nonprofit agency 
determines that it cannot ship the 
commodity in the quantities specified by 
the required shipping date, it shall notify 
the central nonprofit agency and the 
contracting activity. The central 
nonprofit agency shall request a revision 
of the shipping schedule which the 
contracting activity should grant, if 
feasible, or the central nonprofit agency 
shall issue a purchase exception 
authorizing procurement from 
commercial sources as provided in § 51-
5.4 of this chapter.

§ 51-6.8 Deletion of items from the 
Procurement List.

(a) When a central nonprofit agency 
decides to request that the Committee 
delete a commodity or serve from the 
Procurement List, it shall notify the 
Committee staff immediately. Before 
reaching a decision to request a deletion 
of an item from the Procurement List, the 
central nonprofit agency shall determine 
that none of its nonprofit agencies is 
capable and desirous of furnishing the 
commodity or service involved.

(b) Except in cases where the 
Government is no longer procuring the 
item in question, the Committee shall, 
prior to deleting an item from the 
Procurement List, determine that none of 
the nonprofit agencies of the other 
central nonprofit agency is desirous and 
capable of furnishing the commodity or 
service involved.

(c) Nonprofit agencies will normally 
be required to complete production of 
any orders for commodities on hand 
regardless of the decision to delete the 
item. Nonprofit agencies shall obtain 
concurrence of the contracting activity 
and the Committee prior to returning a 
purchase order to the contracting 
activity.

(d) For services, a nonprofit agency 
shall notify the contracting activity of its 
intent to discontinue performance of the 
service 90 days in advance of the 
termination date to enable the 
contracting activity to assure continuity 
of the service after the nonprofit 
agency’s discontinuance.

§ 51-6.9 Correspondence and inquiries.
Routine contracting activity 

correspondence or inquiries concerning 
deliveries of commodities being shipped 
from or performance of services by 
nonprofit agencies employing persons 
who are blind or have other severe 
disabilities shall be with the nonprofit 
agency involved. Major problems shall 
be referred to the appropriate central 
nonprofit agency. In those instances 
where the problem cannot be resolved 
by the central nonprofit agency and the 
contracting activity involved, the 
contracting activity or central nonprofit 
agency shall notify the Committee of the 
problem so that action can be taken by 
the Committee to resolve it.

§ 51 -6.10 Quality of merchandise.
(a) Commodities furnished under 

Government specification by nonprofit 
agencies employing persons who are 
blind or have other severe disabilities 
shall be manufactured in strict 
compliance with such specifications. 
Where no specifications exist, 
commodities furnished shall be of a 
quality equal to or higher than similar 
items available on the commercial 
market. Commodities shall be inspected 
utilizing nationally recognized test 
methods and procedures for sampling 
and inspection.

(b) Services furnished by nonprofit 
agencies employing persons who are 
blind or have other severe disabilities 
shall be performed in accordance with 
Government specifications and 
standards. Where no Government 
specifications and standards exist, the 
services shall be performed in 
accordance with commercial practices.

§51-6.11 Quality complaints.
(a) When the quality of a commodity 

received is not considered satisfactory 
by the using activity, the activity shall 
take the following actions as 
appropriate:

(1) For commodities received from 
Defense Logistics Agency supply 
centers, General Services 
Administration supply distribution 
facilities, Department of Veterans 
Affairs distribution division or other 
central stockage depots, .or specifically 
authorized supply source, notify the 
supplying agency in writing in 
accordance with that agency’s 
procedures. The supplying agency shall, 
in turn, provide copies of the notice to 
the nonprofit agency involved and its 
central nonprofit agency.

(2) For commodities received directly 
from nonprofit agencies employing 
persons who are blind or have other 
severe disabilities, address complaints 
to the nonprofit agency involved with a

copy to the central nonprofit agency 
with which it is affiliated.

(b) When the quality of a service is 
not considered satisfactory by the 
contracting activity, it shall address 
complaints to the nonprofit agency 
involved with a copy to the central 
nonprofit agency with which it is 
affiliated.

§ 51 -6.12 Specification changes and 
similar actions.

(a) Specifications or other 
descriptions for commodities on the 
Procurement List may undergo a series 
of changes to keep current with industry 
changes and agency needs. Since it is 
not feasible to show the latest revision 
as of the publication date, only the basic 
specification or description is referenced 
in the Procurement List. Contracting 
activities shall notify the nonprofit 
agency and the central nonprofit agency 
concerned of any change to the 
applicable specification or description.

(b) When a Government entity is 
changing the specification or description 
of a commodity on the Procurement List, 
including a change that involves the 
assignment of a new national stock 
number or item designation, the office 
assigned responsibility for the action 
shall obtain the comments of the 
Committee and the central nonprofit 
agency concerned on the proposed 
change and shall notify the nonprofit 
agency and the central nonprofit agency 
concerned at least 90 days prior to 
placing an order for a commodity 
covered by the new specification or 
description.

(c) Similarly for services, the 
contracting activity shall notify the 
nonprofit agency and the central 
nonprofit agency concerned at least 90 
days prior to the date that any changes 
in the statement of work or other 
conditions will be required.

(d) When, in order to meet emergency 
needs, a contracting activity is unable to 
give the 90-day notification required in 
paragraphs (b) and (c) of this section, 
the contracting activity shall, at the time 
it places the order or change notice, 
inform the nonprofit agency and the 
central nonprofit agency in writing of 
the reasons it cannot meet the 90-day 
notification requirement.

§51-6.13 Replacement commodities.
When a commodity on the 

Procurement List is replaced by another 
commodity which has not been 
previously procured, and a qualified 
nonprofit agency can furnish the 
replacement commodity in accordance 
with the Government’s quality 
standards and delivery schedules at a
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fair market price, the replacement 
commodity is automatically considered 
to be on the Procurement List and shall 
be procured from the nonprofit agency 
designated by the Committee. The 
commodity being replaced shall 
continue to be included on die 
Procurement List until there is no longer 
a requirement for that commodity.

§51-6.14 Disputes.
Disputes between a nonprofit agency 

and a contracting activity arising out of 
matters ¡covered by this part 51-6 should 
be resolved, where possible, ¡by the 
contracting activity and the nonprofit 
agency, with assistance from the 
appropriate central nonprofit agency. 
Disputes which oannot be resolved by 
these parties snaii be referred to the 
Committee for resolution.

4. Newly redesignated part 51-7 is 
revised to read as follows:

PART 51-7—PROCEDURES FOR 
ENVIRONMENTAL ANALYSIS
Sec.
51-7.1 Purpose and scope.
51-7.2 ¡Early involvement in private, State, 

and local activities requiring Federal 
approval.

51-7.3 Ensuring environmental documents 
are actually considered in agency 
determinations.

51-7.4 Typical classes'tif action.
51-7.5 Environmental information. 

Authority: 42 U.S.C. 4321 et seq.

§ 51 -7.1 Purpose and scope.
(a) Purpose. This part implements the 

National EnvironmentalPolicy Act of 
1969 (NEPA) and provides for the 
implementation of those provisions 
identified in 40 CER 1507.3(b) of the 
regulations issued by ihe Council on 
Environmental Quality (CEQ) (40 CER 
parts 1500-1506] published pursuant to 
NEPA.

(b) Scope. This ¡part applies to all 
actions of the Committee for Purchase 
from the 'Blind .and Other Severely 
Handicapped which may affect 
environmental quality in the United 
States.

§ 51-7.2 Early Involvement In  private, 
State, and local activities requiring Federal 
approval

(a) 40 CFR 1501.2(d) requires agencies 
to provide for early involvement in 
actions which, while planned by private 
applicants or othemon-Federal entities, 
require some sort of ¡Federal approval. 
Pursuant to the JWOD Act (41 U.SiC. 46- 
48c), the Committee for Purchase from 
the Blind and Other Severely 
Handicapped makes the determination 
as to 'Which qualified nonprofit agency 
serving persons who are blind or have 
other severe disabilities will furnish

designated products and services to the 
Government.

(b) To implement the requirements of 
40 CER 15D1.2(d) with respect to these 
actions, the Committee staff shall 
consult as ¡required with other 
appropriate parties to initiate and 
coordinate the necessary environmental 
analysis. The Executive Director shall 
determine on the basis of information 
submitted by private agencies and other 
non-Federal entities or generated by the 
Committee whether the proposed action 
is one that normally does not require an 
environmental assessment or 
environmental impact statement (EIS) as 
set forth in $ 51-7.4, or is one that 
requires an environmental assessment 
as set forth in 40 CFR 1501.4.

(c) To facilitate compliance with these 
requirements, private agencies and other 
non-Federal entities are expected to:

(1) Contact the Committee staff as 
early as possible in the planning process 
for guidance on the scope and level of 
environmental information required to 
be submitted in support of their request:

(2) Conduct any studies which are 
deemed necessary and appropriate by 
the Committee to determine the impact 
of the proposed action on the human 
environment;

(3) Consult with appropriate Federal, 
regional, State and local agencies and 
other potentially interested parties 
during preliminary planning stages to 
ensure dial all environmental factors are 
identified;

(4) Submit applications for all Federal 
regional, State and local approvals as 
early as possible in the planning 
process;

(5) Notify the Committee as early as 
possible of all other Federal, regional, 
State, local and Indian tribe actions 
required for project completion so that 
the Committee may coordinate all 
Federal environmental reviews; and

(6) Notify the Committee of all known 
parties potentially affected by or 
interested in the proposed action.

§ 51-7.3 Ensuring environmental 
documents are actually considered in 
agency determinations.

(a) 40 CFR 1505.1 of the NEPA 
regulations contains requirements to 
ensure adequate consideration of 
environmental documents in agency 
decision-making. To implement these 
requirements, the Committee staff shall:

(1) Consider all relevant 
environmental documents in evaluating 
proposals for agency action;

(2) Ensure that all relevant 
environmental documents, comments 
and responses accompany the proposal 
through the agency review processes;

(3) Consider only those alternatives 
discussed in the relevant •environmental 
documents when evaluating proposals 
for agency action; and

¡(4) Where an EIS has been prepared, 
consider the specific alternative 
analysis in the EIS when evaluating the 
proposal which is the subject of the EIS.

(b) For each of the Committee’s 
actions authorized by the JWOD Act, 
the following list identifies the point at 
which the NEPA process begins, the 
point at Which it ends, and the key 
agency official or office required to 
consider the relevant environmental 
documents as a part of their decision
making:

(1) Action: Request.
(2) Start of NEPA process: Upon 

receipt of request.
(3) Completion of NEPA process: 

When the deciding official reviews the 
proposal and makes a determination.

(4) Key official or office required to 
consider environmental document:
When a positive determination is made 
under § 51-7.2(b), the applicant in 
conjunction with the Committee staff 
will prepare the necessary papers.

§ 51-7.4 Typical classes of action.
(a) 40 CFR 1507.3(b)(2) in conjunction 

with 40 CFR 1508.4 requires agencies to 
establish three typical classes of action 
for similar treatment mider NEPA. These 
typical classes of action are set forth 
below:

(T) Actions normally requiring EIS: 
None.

(2) Actions normally requiring 
assessments but not necessarily EISs: 
Requests for actions for which 
determinations'under § 51-7.2(b) are 
found to he affirmative.

(3) Actions normally not requiring 
assessments or EISs: Request for actions 
by nonprofit agencies through the 
central nonprofit agencies to add a 
commodity or service to the 
Committee’s Procurement List.

(b) The Committee shall 
independently determine, by referring to 
40 CFR 1508.27, whether an EIS or an  
environmental assessment is required 
where:

(1) A proposal for agency action is not 
covered by one of the typical classes of 
action above: or

(2) For actions which are covered, but 
where the presence of extraordinary 
circumstances indicates that some other 
level of environmental review may be 
appropriate.

§ 51-7.5 ¡Environmental information.
Interested parties may contact the 

Executive Director at (703) 557-1145 for
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information regarding the Committee’s 
compliance with NEPA.

PART 51-8—PUBLIC AVAILABILITY 
OF AGENCY MATERIALS

5. The authority citation for newly 
redesignated part 51-8 continues to read 
as follows:

Authority: 5 U.S.C. 552.

6. Newly redesignated § 51-8.14 is 
amended by revising paragraph (c) to 
read as follows:

§ 51-8.14. Fee waivers and reductions.
* * *  * *

(c) Fees shall be waived in all 
circumstances where the amount of the

fee is $10 or less as the cost of collection 
would be greater than the fee.

Dated: September 23,1991.
Beverly L. Milkman,
Executive Director.
[FR Doc. 91-23186 Filed 9-25-91: 8:45 am] 
BILUNG CODE 6820-33-M
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DEPARTMENT OF EDUCATION

34 CFR Part 682 

RIN 184Q-AB32

Guaranteed Student Loan and PLUS 
Programs
a g en c y : Department of Education. 
ACTION: Final regulations.

s u m m a r y : The Secretary amends the 
regulations for the Guaranteed Student 
Loan (GSL) and PLUS programs (34 CFR 
part 682). The final regulations are 
needed to further implement the 
Secretary’s default reduction initiative. 
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. 
The amendments to section 682.208 will 
become effective after the information 
collection requirements contained in 
that section have been submitted by the 
Department of Education and approved 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act of 1980. A document announcing the 
effective date will be published in the 
Federal Register. If you want to know 
the effective date of these regulations, 
call or write the Department of 
Education contact person.
FOR FURTHER INFORMATION CONTACT:
Pat Newcombe or Ronald Streets, 
Guaranteed Student Loan Branch, 
Division of Policy and Program 
Development, Office of Student 
Financial Assistance, Department of 
Education, room 4310, 7th and D Sts. 
SW., Washington, DC 20202-5449, 
telephone number (202) 708-8242. Deaf 
and hearing impaired individuals may 
call the Federal Dual Party Relay 
Service at 1-800-877-8339 (in the 
Washington, DC 202 area code, 
telephone 708-9300) between 8 a.m. and 
7 p.m., Eastern time.
SUPPLEMENTARY INFORMATION: On June 
5,1989, the Secretary published a notice 
of proposed rulemaking (NPRM) in the 
Federal Register (54 FR 24128). The 
NPRM incuded a detailed discussion of 
the proposed changes to sections 682.208 
and 682.610(h), and that discussion will 
not be repeated here.

The regulations are needed to 
implement an element of the Default 
Reduction Initiative for the GSL 
programs. The Default Reduction 
Initiative was prompted by the fact that 
the costs of GSL defaults in fiscal year 
(FY) 1988 totalled almost $1.4 billion, 
representing a 200 percent increase over 
the last five years and approximately 40 
percent of the Department’s FY 1988 
expenditures for the GSL programs. The

problem continues to exist with costs of 
GSL defaults expected to reach $3.5 
billion in FY 1991. Commenters have 
indicated that defaults may be caused 
by confusion on the part of the borrower 
as to where loan payments are to be 
sent. The result of this regulatory change 
would be that a borrower would always 
know where to send a loan payment.

The public comments received in 
response to the NPRM have resulted in a 
number of changes to the NPRM. A 
discussion of those changes follows:

Revisions to the Notice of Proposed 
Rulemaking
§ 682.208 Due diligence in servicing a 
loan.

The Secretary has revised proposed 
§ 682.208, which would have required an 
assignee of a GSL, PLUS, or 
Supplemental Loans for Students (SLS) 
loan to provide notification to a 
borrower if the transaction resulted in a 
change in the identity of the party to 
whom the borrower must send 
subsequent payments. The Department 
believes that the final regulations will 
cover the vast majority of loan 
assignments. However, the Secretary 
notes that the Department’s 
requirements are not the only required 
disclosures. Federal or State laws or 
regulations or a bank’s own procedures 
may provide for notices to borrowers in 
situations other than those covered by 
the new regulations.

As proposed, § 682.208 provided that 
notification be sent to the borrower 
prior to or simultaneously with the 
assignee’s receipt of a legal interest in 
the assigned loan. The revised 
regulations require that the assignor and 
the assignee must notify the borrower 
no later than 45 days from the date the 
assignee acquires a legally enforceable 
right to receive payment from the 
borrower on the assigned loan if the 
assignment results in a change in the 
identity of the party to whom a 
borrower must send subsequent 
payments. The revised regulations also 
provide that the notice to the borrower 
of the change of holder must include the 
name and address of the party to whom 
subsequent payments should be sent, as 
well as the telephone number of both 
the assignor and the assignee. This 
notification of the borrower by both 
parties, which may be sent jointly, is a 
requirement for payment of reinsurance 
on the assigned loan. In the case of the 
assignor and the assignee providing 
separate notices, each notice must 
indicate that a corresponding notice will 
be sent by the other party to the 
assignment. The regulation also permits 
the assignee to act as the agent of the

assignor in satisfying the notice 
requirement. This approach reflects 
current business practice in the 
consumer banking industry where it is 
common for both the seller and 
purchaser to send a notice to prevent 
borrower confusion and to protect 
borrowers from fraudulent notifications. 
Comments received by the Department 
indicate that several large student loan 
secondary markets already ensure 
notice by both the assignor and 
assignee. Thus, it appears that this 
practice is already being used by a large 
number of GSL lenders.

§ 682.610 Records, reports, and 
inspection requirements for participating 
schools.

The Secretary has decided not to 
publish as final regulations § 682.610(h), 
as proposed in the NPRM, until the 
Department has had the opportunity to 
consider additional public comment on 
the alternatives to the teachout 
provision that were identified during the 
comment period on the NPRM. The 
Secretary will be soliciting additional 
public comment on these alternatives in 
a separate NPRM to ensure that the final 
regulations provide for an 
administratively feasible solution to 
dealing with school closings that 
protects students and the Federal fiscal 
interest.
Analysis o f Comments and Changes

In response to the NPRM, 120 parties 
submitted comments on the proposed 
regulations. Substantive issues raised by 
commenters respecting proposed 
§ 682.208 of the regulations are 
discussed below. Technical and other 
minor comments and changes are not 
addressed.

§ 682.208 Due diligence in servicing a 
loan.

Comment: The overwhelming majority 
of comments received favored the 
Secretary’s proposal to require that the 
borrower to be notified when his or her 
GSL, PLUS or SLS loan is assigned and 
the identity of the party to whom 
payment must be sent changes. 
However, several of the commenters 
recommended that the Secretary revise 
the provision to require that the 
assignor, rather than the assignee, notify 
the borrower of the loan assignment.

Discussion: The commenters argued 
that since the borrower is familiar with 
the assignor, notification of the 
borrower by the assignor, rather than 
the assignee, would ensure a smoother 
transfer of the borrowers loan to the 
assignee by minimm..*g any confusion 
that may otherwise result from receipt 
by the borrower of a notice from an
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unfamiliar third party requesting that 
future payments be made to that third 
party. The commenters also stated that 
prior experience of major lenders 
indicates that unless the assignor 
provides some notice, the notice from 
the assignee causes confusion and 
frequently requires additional contact to 
ensure that the borrower understands 
the nature of the transfer and the 
validity of the request for payment by 
the assignee. Commenters also indicated 
that New York State law requires 
notification by the assignor. In addition, 
a major organization representing 
lenders stated that it is common for the 
seller to send a notice after the 
consummation of the sale and that most 
purchasers send the borrower an 
account statement and notice of the sale 
following the sale.

Changes: The Secretary agrees with 
the commenters and has revised the 
final regulations to require, as a 
condition for payment of reinsurance on 
the assigned loan, that both the assignor 
and the assignee provide the notification 
to the borrower when a loan assignment 
results in a change in the identity of the 
party to whom subsequent payments of 
the loan are to be made. By retaining the 
notice to the borrower from the assignee 
and permitting joint notification from 
both parties and the use of the assignee 
for this purpose as agent of the assignor, 
the Secretary believes that the potential 
for borrower confusion of fraudulent 
notification is reduced significantly 
without requiring undue additional 
administrative costs by the assignee or 
assignor.

Comments: Many commenters 
suggested that a borrower be notified 
whenever there is a change in the holder 
of the note, even if the borrower is not 
yet in repayment status, rather than only 
when that change results in a change in 
the identity of the party to whom 
subsequent payments of the loan are to 
be made.

Discussion: The Secretary’s goal is to 
assure that borrowers receive timely 
notice of any change in the identity of 
the party to whom subsequent payments 
are to be made. The issue in these 
regulations is not one of providing full 
and accurate information. The borrower 
should always be provided full and 
accurate information in response to 
questions or where the borrower 
requests information. The issue here is 
what information the borrower must 
have to fulfill his/her obligations. The 
final regulations are designed to keep 
the borrower informed of any changes in 
the hold ir or servicer of his/her loan(s) 
at the point in time that such changes 
are critical to the repayment of the

borrower’s loan(s) in order to avoid 
student loan defaults. Many of the 
comments received supported the 
Secretary’s belief that borrower 
confusion about the identity of the party 
to whom subsequent payments are to be 
made often adversely affects repayment. 
The Secretary believes that restricting 
the notification requirement to loan 
assignment situations in which there is a 
change in the party to whom future 
payments must be made is sufficient to 
meet his goal.

Changes: None.
Comments: Several commenters 

argued that the time frame provided for 
borrower notification was unrealistic 
given the complexity of loan transfers. 
These commenters stated that most loan 
transfers are contractually conditioned 
upon the assignee’s determination that a 
loan has been properly serviced and has 
retained its insurance and reinsurance 
coverage. The commenters pointed out 
that any notification to a borrower prior 
to or simultaneous with the assignee’s 
receipt of legal interest in the assigned 
loan could cause confusion if the loan is 
returned to the original holder following 
the assignee’s review. These 
commenters suggested that the 
Secretary adopt in the guarantee agency 
programs the requirement for “prompt” 
notification in 34 CFR 682,508(b)(2)(ii). 
Other commenters suggested that a time 
frame of ten to 30 days following the 
date the loan assignment is completed 
should be provided to allow sufficient 
time to notify the borrower.

Discussion: The Secretary agrees that 
premature notifications to borrowers 
regarding the assignment of a loan may 
cause a great deal of confusion for 
borrowers. He also agrees with the 
commenter’s belief that an adequate 
time frame must be allowed for 
notification of the borrower after the 
loan assignment has been completed.

Changes: The Secretary has revised 
the final regulations to require borrower 
notification to take place no later then 
45 days from the date the assignee 
acquires a legally enforceable right to 
receive payment from the borrower on 
the assigned GSL, PLUS, or SLS loan.
The Secretary has provided for the 
notification to be done separately or 
jointly by the assignor and assignee. 
Alternatively, the assignee can act as 
the assignor’s agent in providing the 
required notices. The 45 day time frame, 
which is consistent with the current 
business practice of some student loan 
secondary markets, will encourage an 
assignee to complete assignment of the 
loan in a timely manner, while providing 
sufficient processing time to add the 
loans to the new holder’s servicing

system. Further, this time frame assures 
that notification of the borrower will 
also occur in a timely manner.

Comment: Several commenters 
recommended that the proposed 
regulation be expanded to also require 
that the borrower be notified if the 
assignment involves a change in the 
guarantor or the servicer of the loan.

Discussion: The Secretary believes 
that notification to a borrower when a 
loan assignment results in a change in 
the identity of the party to whom 
subsequent payments are to be made is 
sufficient to ensure that there is little or 
no disruption in the borrower’s 
repayment of the loan.

Changes: None.
Comment: Several commenters 

recommended that the assignor also be 
required to simultaneously notify the 
school or schools attended by the 
borrower of the loan assignment so that 
the school can assist the borrower if 
repayment problems arise.

Discussion: The Secretary believes 
that an additional requirement is 
unnecessary given the revision of the 
final regulations to require notification 
of the borrower by both the assignor 
and the assignee when a loan transfer 
occurs. The Secretary believes that the 
notice will ensure that the borrower 
understands that his or her loan has 
been transferred, and knows the identity 
of the new holder and the address to 
which future payments must be sent. 
Therefore, the borrower will not require 
the assistance of the school. In addition, 
he believes that the regulatory 
requirement under § 682.411(h), which 
requires the lender to notify the school 
when preclaims assistance is requested 
for a former student, offers the school 
the opportunity to take action to help 
prevent a former student from defaulting 
on a GSL program loan.

Changes: None.

Executive Order 12291
These regulations have been reviewed 

in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order.

Assessment of Educational Impact
In the notice of proposed rulemaking, 

the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the
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regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

List of Subjects in 34 CFR Part 682
Administrative practice and 

procedure, Colleges and universities, 
Education, Loan programs—education, 
Reporting and recordkeeping 
requirements, Student aid, Vocational 
education.
(Catalog of Federal Domestic Assistance 
Number 84,032, Guaranteed Student Loan 
Program and PLUS Program)

Dated: September 20,1991.
Lamar Alexander,
Secretary of Education.

The Secretary amends part 682 of title 
34 of the Code of Federal Regulations as 
follows:

PART 682—’GUARANTEED STUDENT 
LOAN AND PLUS PROGRAMS

1 . The authority citation for part 682 
continues to read as follows:

Authority: 20 U.S.C. 1071 to 1087-2, unless 
otherwise noted.

2. Section 682.208 is amended by 
adding a new paragraph (e) to read as 
follows:

§ 682.208 Due diligence In servicing a 
loan.
★  ★  ★  ★  *

(e)(1) If the assignment of a GSL, 
PLUS, or SLS loan is to result in a 
change in the identity of the party to 
whom the borrower must send 
subsequent payments, the assignor and 
the assignee of the loan shall, no later 
than 45 days from the date the assignee 
acquires a legally enforceable right to 
receive payment from the borrower on 
the assigned loan, provide notice to the 
borrower of—

(1) The assignment;
(ii) The identity of the assignee;
(iii) The name and address of the 

party to whom subsequent payments 
must be sent; and

(iv) The telephone numbers of both 
the assignor and the assignee.

(2 ) The assignor and assignee may 
provide the notice required by 
paragraph (e)(1) of this section 
separately or jointly. If the assignor and 
assignee provide separate notices, each 
notice must indicate that a 
corresponding notice will be sent by the 
other party to the assignment The 
assignee may act as the assignor's agent 
in providing the notice required by 
paragraph (e)(1) of this section.

(3) For purposes of this paragraph, the 
term “assigned” is defined in
§ 682.401(b)(9)(h).
*  *  *  *  *

[FR Doc. 91-23163 Filed 9-25-91; 8:45 am) 
BILLING CODE 4000-01-411
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DEPARTMENT OF JUSTICE

Office of Juvenile Justice and 
Delinquency Prevention

Proposed Comprehensive Plan for 
Fiscal Year 1992
AGENCY: Office of Justice Programs, 
Office of Juvenile Justice and 
Delinquency Prevention, Justice. 
a c t io n : Notice of Proposed 
Comprehensive Plan for Fiscal Year 
1992.

s u m m a r y : The Office of Juvenile Justice 
and Delinquency Prevention is 
publishing for public comment this 
Notice of its Proposed Comprehensive 
Plan for Fiscal Year 1992.
DATES: Comments must be submitted on 
or before November 12,1991.
ADDRESSES: Comments may be mailed 
to Robert W. Sweet, Jr., Administrator, 
Office of Juvenile Justice and 
Delinquency Prevention, 633 Indiana 
Avenue, NW., Washington, DC 20531. 
FOR FURTHER INFORMATION CONTACT: 
Marilyn Silver, Information 
Dissemination Unit (202) 307-0751. [This 
is not a toll-free number.] 
SUPPLEMENTARY INFORMATION: Pursuant 
to the provisions of section 204(b)(5)(A) 
of the Juvenile Justice and Delinquency 
Prevention Act of 1974, as amended, 
[hereinafter called the JJDP Act], 42 
U.S.C. 5614(b)(5)(A), the Administrator 
of the Office of Juvenile Justice and 
Delinquency Prevention (OJJDP) is 
publishing for public comment a 
Proposed Comprehensive Plan 
describing the funding activities which 
OJJDP intends to carry out during Fiscal 
Year 1992. The Proposed Comprehensive 
Plan includes activities specified in part 
C and part D of title II of the JJDP Act 
(42 U.S.C. 5651-5665a and 42 U.S.C. 
5667-5667a). Taking into consideration 
comments received on this Proposed 
Comprehensive Plan, the Administrator 
will develop and publish a Final 
Comprehensive Plan describing the 
particular funding activities which 
OJJDP intends to carry out during Fiscal 
Year 1992, under parts C and D of title II 
of said Act.

The 1984 Amendments to the JJDP Act 
established in OJJDP a Missing and 
Exploited Children’s Program (title IV, 
Missing Children’s Assistance Act). 
Programs and activities proposed for 
funding under the Missing and Exploited 
Children’s Program are not included in 
this Proposed Comprehensive Plan for 
Fiscal Year 1992. A statement of Missing 
Children’s Program priorities will be 
published in the Federal Register for 
public comment as required by section 
406(a) of the JJDP Act, 42 U.S.C. 5776(a).

The actual solicitations of grant 
applications will be published 
separately, at a later date, in the Federal 
Register. No proposals, concept papers, 
or other forms of application should be 
submitted at this time.
Introduction

Juvenile justice professionals face 
tough challenges in the 1990s. Based on 
an analysis of 1990 FBI arrest statistics, 
it is estimated that last year police made 
2.2 million arrests of youth under the age 
of 18. Between 1986 and 1990 the number 
of juveniles arrested for violent crime 
increased nearly 38 percent. (Arrest of 
Youth 1990, OJJDP, forthcoming.) 
Offenders are younger, more violent and 
often involved with drugs. Gangs 
terrorize communities large and small 
with little sign of abatement on the 
horizon. During the past decade, our 
youth population declined by 11 percent, 
while the number of juvenile custody 
admissions climbed 19.2 percent. 
(National Juvenile Custody Trends: 
1978-1989, OJJDP, forthcoming.) The 
National Crime Survey report on 
teenage victimization prepared by the 
Bureau of Justice Statistics indicates 
that teenagers age 16 to 19 are almost 
three times more likely than adults to 
experience a violent crime. The family 
unit continues to falter, while the 
institutions that have served to sustain 
order and tranquility in society, e.g. 
schools, churches, and other community 
institutions, have been unable to slow 
the rising tide of lawlessness.

Despite these alarming statistics, the 
war on drugs is being waged effectively. 
We see refreshing evidence of a decline 
in adolescent cocaine use by 49 percent 
over the past two years, and an overall 
reduction of drug use by 11 percent 
during the same period of time. (See 
pages 5 and 11 of the National Drug 
Control Strategy, published in February, 
1991, by the Federal Office of National 
Drug Control Policy.)

The primary responsibility for the 
juvenile justice system rests with State 
and local governments. However, there 
is an appropriate Federal role in juvenile 
justice matters as defined by Congress 
in the JJDP Act of 1974. The juvenile 
justice system can be strengthened, 
special projects or innovative solutions 
to problems advanced, training and 
technical assistance provided, and 
research undertaken.

It is with this role in mind that the 
1992 Program Plan is proposed. We 
deliberately focus our resources on a 
wide variety of program objectives 
including schools, youth services, 
community-based programs, law 
enforcement, courts, prosecution, 
alternative sanctions, corrections,

detention, and probation, for the 
purpose of strengthening and improving 
the juvenile justice system.

However, regardless of the 
improvements we make in the system, 
the tide of delinquency will not abate 
until the American family is rebuilt and 
restored. To do this will require the 
dedicated efforts of everyone. It is only 
when we make progress as a society in 
this area that we will make progress in 
diminishing juvenile delinquency and 
the victimization of our children.

The basic premise of the juvenile 
justice system remains sound. When the 
first juvenile court was established in 
1899, its founders were clear in its 
purpose. “The care, trust, custody and 
discipline of a child shall approximate 
as nearly as may be that which should 
be given by its parents,” a tall order for 
the 1990s. The OJJDP Program Plan 
seeks to help professionals in every part 
of the juvenile justice system to improve 
their methods, techniques and theories 
while at the same time encouraging 
Americans everywhere to come together 
as families and communities in a united 
effort to instill solid principles of right 
and wrong, discipline, character and a 
right approach to living. In this way we 
can each do our part in reversing the 
moral disintegration that makes us a 
"Culture at Risk.”

Fiscal Year 1992 Program Planning 
Activities

The OJJDP program planning process 
for Fiscal Year 1992 is closely 
coordinated with the Assistant Attorney 
General and the Bureau components of 
Office of Justice Programs’ (OJP). 
Currently the Office of Juvenile Justice 
and Delinquency Prevention is 
participating in the Office of Justice 
Program’s agency-wide planning 
process. A product of this planning 
process will be an integrated OJP 
Comprehensive Program Plan that will 
be published at the end of the first 
quarter of Fiscal Year 1992. OJJDP’s final 
program plan for Fiscal Year 1992 will 
be contained in this OJP document along 
with the plans of other OJP Bureaus: 
Bureau of Justice Assistance; National 
Instituteof Justice; Bureau of Justice 
Statistics and Office for Victims of 
Crime. Also within the first quarter 
OJJDP, like the other OJP Bureaus, will 
publish a comprehensive application kit. 
Also, as part of OJP planning activities, 
OJJDP is currently participating in the 
following intra-agency task groups:

♦  Weed and Seed Strategy— 
Comprehensive System-Wide Response 
to Gang Violence and Gang Drug 
Trafficking
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• Prevention and Control of Gangs in 
Public Housing

• Child Abuse and Neglect
• Community Policing
• Drug Testing
It is anticipated that each of these 

working groups will recommend a 
specific OJP-wide Fiscal Year 1992 
initiative in which the majority of the 
component Bureaus will participate by 
dedicating new dollars or redirecting 
existing grant program efforts 
accordingly. As of this date» 
recommendations from the intra-agency 
working groups have not been finalized. 
The final OJJDP Fiscal Year 1992 
Program Plan will describe this Office’s 
involvement in the intra-agency 
initiatives. In addition in developing the 
final OJJDP Program Plan, the following 
steps are taken:

• Internal review of existing programs 
by OJJDP staff;

• Review of information and data 
from OJJDP grantees and contractors:

• Review of information contained in 
State comprehensive plans;

• Review of comments made by youth 
services providers, juvenile justice 
practitioners, and researchers.

• Consideration of suggestions made 
by juvenile justice policymakers 
concerning State and local needs;

• Consideration of all comments 
received during the period of public 
comment on the Proposed 
Comprehensive Plan; and

• Coordination with the other four 
OJP Bureaus.

Discretionary Program Activities
Discretionary Grant Continuation 
Policy

OJJDP has listed those part C and part 
D projects currently funded and eligible 
for continuation funding in Fiscal Year 
1992. Continuation funding 
consideration for new project periods 
for previously funded discretionary 
grant programs will be based upon 
several factors. These include: 
Availability of funds, the extent to 
which the project responds to the 
applicable requirements of the JJDP Act, 
responsiveness to OJJDP and OJP Fiscal 
Year 1992 program priorities, 
compliance with performance 
requirements of prior grant years, 
compliance with OJP fiscal and 
regulatory requirements, and any 
special conditions of award. 
Continuation funding for a new budget 
period within an existing project period 
depends upon grantee compliance with 
established conditions of eligibility for 
additional budget period funding, and 
achievement of the prior year’s 
objectives.

With the exception of part D of the 
1JDP Act (42 U.S.C. 5067-5667a] and 
training programs funded under Section 
244 of the JJDP Act (42 U.S.C. 5654), all 
programs recommended for continuation 
funding for a new project period must be 
found to be of outstanding merit by a 
majority of peer reviewers in order to be 
eligible for an award without 
competition. Training programs 
otherwise eligible for continuation 
award without competition will require 
both peer review and a written 
determination by the Administrator that 
the applicant is uniquely qualified to 
provide the proposed training services 
and that other qualified sources are not 
as capable of providing such services.

Proposed Programs
The programs listed below are 

arranged in accordance with the 
proposed Fiscal Year 1992 OJP priorities: 
—Intermediate Sanctions and User

Accountability
—Gangs and Violent Offenders 
—Evaluation 
—Drug Prevention 
—Money Laundering 1 
—Community-Based Policing and Police

Effectiveness 
—Drug Testing 
—Victims
—Information Systems, Support and

Statistics
—Prosecution and Adjudication

The following are brief summaries of 
each of the proposed new and 
continuation programs planned for 
Fiscal Year 1992. The specific programs 
to be funded within each category are 
proposed programs and are subject to 
change.

Intermediate Sanctions and User 
Accountability
$450,000
New Programs

Juvenile Restitution
OJJDP plans to support a Juvenile 

restitution training and technical 
assistance program. The project design 
will be based on practitioner 
recommendations regarding the current 
needs in the field. A  survey is being 
initiated by the Office to determine how 
best to expand and institutionalize 
restitution as a viable juvenile justice 
disposition. In addition to the survey, it 
is anticipated that a “working group" 
will be convened to map out the future 
course of QJJDP’s support for optimum 
development of the various components

1 No programs are listed herein under this priority, 
inasmuch as it does not pertain to juvenile justice 
issues.

of restitution. These components will 
include community service, victim 
reparation (also victim-offender 
mediation), offender employment and 
supervision, employment development, 
and possible new program elements 
designed to establish restitution as a 
major aspect in our efforts to improve 
the juvenile justice system.

Enhancing Enforcement Strategies for 
Juvenile Impaired Driving Due to Drug 
and Alcohol Abuse

The purpose of this program is to 
enhance the juvenile justice system’s 
coordination and responsiveness to 
delinquent youth involved in drinking 
and driving. Based on documentation of 
low arrest and citation problems as they 
pertain to youth impaired driving, as 
well as information about enforcement 
obstacles and effective enforcement 
strategies, an award is being made to 
develop training and technical 
assistance materials for the various 
juvenile justice system components (e g., 
police officers, judges, prosecutors, 
probations officers, etc.). The materials 
will address the issues related to 
effective enforcement of impaired 
driving laws as they pertain to juveniles 
and the juvenile justice system. The 
materials will be tested in five 
jurisdictions across the country. Based 
on practical use, they will then be edited 
and prepared for replication and 
dissemination. The National Highway 
Traffic Safety Administration within the 
Department of Transportation will join 
OJJDP in funding this program.

Continuations
Demonstration of Post Adjudication: 
Non-Residential Intensive Supervision 
Program

The National Council on Crime and 
Delinquency (NCCD) was funded to 
implement the Intensive Supervision 
Program which was designed to identify 
and assess effective intensive 
supervision programs; provide the 
capability of select jurisdictions to 
implement an effective program model; 
and to disseminate information about 
the initiative. The assessment report has 
been completed and the training and 
technical assistance materials have 
been completed in draft. Support for this 
program will supplement NCCD’s 
current award and provide funds for 
technical assistance and training for six 
to eight jurisdictions that are interested 
in implementing the intensive 
supervision programs model developed 
by NCCD.
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Gangs and Violent Offenders

$2,892,000

New Programs
Juvenile Justice System Handling of Sex 
Offenses and Offenders

Research with adult sex offenders has 
shown that many began their offending 
behavior as juveniles. Within the past 
decade, the juvenile justice system has 
begun to address the problem of juvenile 
sex offenders. To understand and 
improve the system’s ability to address 
effectively such offenses, OJJDP will 
begin a study of the juvenile justice 
system’s response to juvenile sex 
offenders. This grant will assess the 
type and nature of these responses. This 
assessment will examine the flow of sex 
offenders through the system from initial 
contact to adjudication and disposition. 
In this regard, there is little known about 
the relationship between various types 
of sex offenses and the sanctions or 
treatment approaches employed by the 
justice system. The project will also 
assess the justice system’s response to 
different types of offenses from 
voyeurism and exhibitionism to violent 
assault and rape. The results from this 
study will indicate the direction of 
future efforts to improve the juvenile 
justice system’s response to the 
problem.
Gang Prevention and Intervention

The objective of this program is to 
reduce gang violence in a selected 
number of cities through legal 
suppression, community mobilization 
and early intervention with gangs. It is 
anticipated that awards would be made 
for programs in the selected cities. Each 
city would choose the particular model 
that best fits its needs from among the 
promising program models which OJJDP 
identifies. The specific models will 
represent an integration of the best 
approaches identified in the OJJDP 
sponsored programs: The Gang 
Suppression and Intervention program 
developed by the University of Chicago; 
the Los Angeles County Probation 
Department’s Community Gang 
Reclamation Project; the Boys and Girls 
Clubs of America’s Targeted Outreach 
with a Gang Component; the Serious 
Habitual Offender Comprehensive 
Action Program; and the Bureau of 
Justice Assistance’s Comprehensive 
Gang Program that is under 
development at this time.

Continuations
Teens, Crime and the Community: Teens 
in Action in the 1990s

This is a continuation award to a 
national crime prevention agency. The 
initiative is designed to reduce teen 
victimization by actively engaging teens 
in helping improve their school 
environments. The program will be 
expanded to include teen victimization 
programs for rural and Native American 
populations and correctional institutions 
or for delinquent children in the juvenile 
justice system. The program will also 
provide training, technical assistance, 
program replication and dissemination 
materials to significantly increase the 
capacity of schools and other 
institutions to prevent juvenile 
victimization.
Youth Gang Intervention Training

The objectives of this training 
program are: (1) To provide a process for 
community leaders to recognize the 
benefits of cooperatively developing 
strategies to address the problems 
resulting from gang and drug activities;
(2) to promote an awareness and 
recognition of (a) the problems of gangs 
and drugs, (b) justice system practices, 
(cj behavior patterns of gangs and gang 
members, and (d) current system 
practices and demonstration projects;
(3) to provide strategies and techniques 
for public and private interagency 
partnerships dealing dynamically with 
community gang and drug related 
problems; (4) to clarify and document 
the legal roles, responsibilities and 
issues relating to an interagency 
approach to the prevention, intervention 
and suppression of these illegal 
activities of youth gangs; (5) to 
encourage leadership and innovation in 
the management and resolution of gang 
and drug problems; and (6) to develop or 
improve the response-capacity to issues 
involving gangs and drugs through an 
effective interagency model which 
matches resources to demands.
National Youth Gang Clearinghouse

This award will provide funding for 
OJJDP’s National Youth Gang 
Clearinghouse. The Gang Clearinghouse 
will (1) gather and disseminate current 
information on model programs for 
combating violent juvenile gangs; (2) 
gather and disseminate current 
statistical and descriptive information 
on violent juvenile gangs; and (3) assist 
in the coordination of Federal, State and 
local gang program development, and 
training and technical assistance efforts

through providing information to the 
field on relevant programs and 
activities.
Private Sector Options for Juvenile 
Corrections

The American Correctional 
Association is currently implementing 
this private sector options program 
which is designed to help improve the 
quality of juvenile correctional services 
by providing technical assistance to 
corrections administrators in analyzing 
existing services, redesigning service 
delivery, and developing a competitive 
process for delivering services to private 
providers. Supplemental funds will be 
used to expand the number of sites 
receiving technical assistance from six 
to ten.

School Safety
The purpose of this program is to 

provide training and technical 
assistance on school safety to 
elementary and secondary schools, as 
well as to identify methods to diminish 
crime, violence, and illegal drug use in 
schools and on school campuses, with 
special emphasis on outreach to ethnic 
minorities and gang-related crime. The 
National School Safety Center (NSSG) 
maintains a library and clearinghouse 
with specialized information; provides 
research on school safety issues; and 
develops publications and training 
programs that are utilized by educators, 
law enforcement officers, lawyers, 
judges, and other juvenile and criminal 
justice personnel, as well as by key 
civic, professional, and governmental 
leaders throughout the nation. NSSC 
makes site visits to local schools and 
school districts to assist with a wide 
variety of problems from safety of the 
physical plant to determining whether 
gang activity exists at a location. School 
safety plans are also developed for sites. 
NSSC also maintains and directs a 
national school safety information 
network representing the 50 States and 
the District of Columbia. OJJDP will 
work with NSSC over the next year to 
facilitate transition of the Center toward 
self-sufficiency. The Department of 
Education is supporting this transition 
with a transfer of $400,000 of Fiscal Year 
1991 funds for expenditure in Fiscal 
Year 1992. These funds will strengthen 
the focus on prevention of drug abuse 
and violence in schools.
Targeted Outreach With a Gang 
Prevention and Intervention Component

This program is designed to enable 
local Boys and Girls Clubs to prevent
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youth from entering gangs and to 
intervene with gang members who are 
very early in their careers in an effort to 
divert them away from gangs toward 
more constructive programs. The 
National Office of Boys and Girls Clubs 
will continue to provide training and 
technical assistance to the 38 existing 
sites, and add six to eight new gang 
prevention and intervention sites 
throughout the country.

Schools and Jobs are Winners

This gang prevention program in 
Philadelphia focuses on high school 
students in grades 10 and 11 who are in 
gangs, have family members who belong 
to gangs, are involved with drugs or 
alcohol use, were abused ot neglected, 
or were arrested by police. The project 
will also include funding by the Private 
Industry Council of Philadelphia. The 
goals of the project are to prevent high 
school students from dropping out of 
school and joining gangs by providing 
educational, recreational and social 
services, and by providing supportive 
services to families of at-risk youth and 
extremely disadvantaged youth. The 
objectives of the program are to prevent 
youth from being involved in gang- 
related, anti-social activities; to reduce 
the alcohol and drug use by these youth; 
to increase the potential for these youth 
to remain in school; to reduce the 
incidence of police involvement with 
these youth; and to provide supportive 
services to the youths’ families so that 
they can succeed in school and in their 
jobs.

Serious Habitual Offender 
Comprehensive Action Program 
(SHOCAPJ

SHOCAP is an information and case 
management program on the part of 
police, probation, prosecution, social 
service, school, and corrections 
authorities that enables the juvenile 
justice system to focus additional 
attention on juveniles who repeatedly 
commit serious crimes, with particular 
attention given to providing relevant 
case information for more informed 
sentencing dispositions. The training 
and technical assistance provider is 
assisting 20 jurisdictions with the 
implementation of this model by 
providing intensive training and follow
up technical assistance. In addition four 
new sites will be developed.

The provider also serves as a 
clearinghouse for information on the 
model, which non-participating 
jurisdictions can access.

Evaluation 
$750,000 
New Programs

Effectiveness of Juvenile Offender 
Treatment: What Works Best and for 
Whom?

OJJDP seeks to determine what forms 
of treatment are most effective for 
individual juvenile offenders. The initial 
project will determine the feasibility of a 
program of collection and review of 
data, previous studies, and current 
literature. Treatment, in this context, 
could range from release, restitution, 
community service, and probation to 
incarceration. The aim is to determine, 
insofar as possible, what forms of 
treatment and sanctions are most 
effective, and for which types of juvenile 
offenders. The resulting findings would 
be made available to the juvenile courts 
in order to provide officials with the 
necessary data to assist them in 
selecting treatment options for juvenile 
offenders.

Continuations

Independent Evaluations
The Office has initiated a contract to 

conduct independent evaluations of 
selected OJJDP-funded programs. This 
will establish a concerted, continuous 
effort to learn, in the following order of 
priority: efficacy, cost-effectiveness, and 
impact of the discretionary programs. 
Reported findings, including strengths, 
weaknesses and other assessment data, 
will be made available to all concerned. 
The following criteria will determine the 
priority of programs selected for 
evaluation: (1) Continuations in order of 
number of years of funding and total 
expenditures; (2) new action programs 
being tested to serve as possible models, 
and (3) new and continuing programs 
requiring decisions regarding 
continuation.
Fellowship Program

Acting through the National Institute 
for Juvenile Justice and Delinquency 
Prevention, OJJDP will continue a 
Fellowship Program which will provide 
grants of varying amounts to individuals 
for independent scholarly study in the 
field of juvenile delinquency. The 
Fellowship Program includes: the 
Visiting Fellowship, the Graduate 
Research Fellowship, and the Summer 
(short term) Research Fellowship. Each 
fellowship program selection will be 
based on a competitive review and 
evaluation of proposals for independent 
study on policy-relevant issues in the 
juvenile justice field that are closely 
coordinated with the Office of Justice

Programs priority areas. (See OJP 
priorities under Proposed Programs in 
earlier sections of this notice.) The 
OJJDP fellowships are open to juvenile 
justice practitioners, new Ph.D.s, 
graduate students, and senior 
researchers. Each fellowship application 
wifi be expected to meet the criteria 
specified in the procedures and 
requirements of the OJJDP Fellowship 
Program. Fellowships will vary in length 
and amount.

Drug Prevention 
$6,015,000 
New Programs

Professional Development for Youth 
Workers

The primary purpose of this initiative 
is to establish and promote professional 
development of youth and juvenile 
justice system providers through a 
formal, and continued training program. 
The program will be designed to include 
an inventory of existing training 
programs and their effectiveness, a 
needs assessment survey of training, the 
development of several curricula areas, 
the design of a dissemination strategy, 
and finally, an implementation plan for 
the second year of a two-year program. 
The end product will be an expertly 
designed set of curricula which can be 
adapted for use in a broad range of 
juvenile justice and youth care training 
programs. The overall goal of the 
program will be to enhance 
professionalism for those persons to 
whom society has delegated 
responsibility in treating and caring for 
our nation’s troubled youth. Such 
individuals include foster parents for 
“acting-out” adolescents, staff in a range 
of community based residential care 
facilities, juvenile correctional officers, 
probation officers, truant officers, and 
security personnel in youth facilities.

Native American Alternative 
Community-Based Program

The purpose of this program is to 
develop community-based alternative 
programs for Native American youth 
who have been adjudicated delinquent, 
and to develop a reentry program for 
Native American delinquent youth who 
are returning from institutional 
placement. The program will use the 
information being gathered by the 
American Indian Law Center in its study 
of Native American juvenile justice 
systems to develop this initiative. A 
multi-component design will be 
developed which will integrate the 
critical elements of the OJJDP Intensive 
Supervision and Aftercare programs 
with cultural elements that have
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traditionally been utilized by the Native 
Americans to control and rehabilitate 
offending youth. As planned, the 
program would be tested in up to two 
sites. OJJDP will coordinate this 
program with the Administration on 
Native Americans in the Department of 
Health and Human Services, and with 
the Bureau of Indian Affairs in the 
Department of the Interior.

Program for Chronic Status Offenders
The grant will underwrite the 

replication in Philadelphia of the 
program for chronic status offenders 
conducted in West Milton,
Pennsylvania. That program seeks to 
effect change in juvenile delinquent 
behavior (including addressing possible 
family dysfunction), stabilizing the 
offender’s behavior at home and in the 
community, promoting positive 
substitutes for antisocial acts, and 
implementing individualized educational 
plans for those needing more than 
mainstream education can afford.

This program offers an efficient and 
effective alternative to the “too-little”/  
too-much” syndrome as it applies to 
chronic status offenders and emergent 
delinquents. In lieu of probation alone or 
residential treatment, the day care 
program employs a broad spectrum of 
counseling techniques to enhance life 
skills and employment opportunities, 
while providing intensive treatment for 
pre- and post-adjudicatory delinquents 
and status offenders.

Continuations
Drug Abuse Prevention—Technical 
Assistance Voucher Project

This project will provide technical 
assistance to 15-25 neighborhood-based 
organizations which have established 
anti-drug abuse projects, and will 
enhance their capacity to serve high-risk 
youth and serious juvenile offenders. 
Neighborhood groups will apply to the 
grantee for vouchers ranging from $1,000 
to $10,000, depending on their needs. 
They will present their own plans and 
designs for the requested technical 
assistance, which will be evaluated and 
refined by the grantee. This method of 
delivery will allow these neighborhood 
groups to secure technical assistance 
inexpensively from sources that are 
compatible with both their programs 
and their specific community 
characteristics.

Intensive Community-Based Aftercare 
Program

This program is designed to develop a 
juvenile aftercare model which can be 
tested in the juvenile justice system. 
Under this program, an assessment has

been completed and a final draft 
assessment report has been submitted to 
OJJDP. A model juvenile aftercare 
program, which builds on the 
assessment material, is being, developed; 
related policies and procedures will be 
completed in the near future. This next 
stage of funding will provide training 
and technical assistance for up to 10 
sites in the aftercare model.
Reaching At-Risk Youth in Public , 
Housing

Boys and Girls Clubs of America have 
established seven Boys and Girls Clubs 
in public housing across the nation 
under the existing cooperative 
agreement with OJJDP. These programs 
are designed to provide needed services 
to the high-risk youth who live in public 
housing, thereby preventing their 
involvement in delinquency, drug and 
alcohol abuse and gang involvement. 
During Fiscal Year 1992 additional sites 
will be established and training and 
technical assistance will be made 
available to other Boys and Girls Clubs 
and public housing authorities who wish 
to establish Clubs. Also, as part of this 
program, the Boys and Girls Clubs 
developed a curriculum on their targeted 
public housing outreach program for the 
Federal Bureau of Investigation’s Drug 
Reduction Coordinators. Following an 
intensive training session, the 
Coordinators are now working with the 
Boys and Girls Clubs in 58 jurisdictions 
to establish Clubs in public housing 
projects or to assist other Boys and Girls 
Clubs in activities in these communities. 
The Department of Housing and Urban 
Development will work closely with 
OJJDP in this program.
The Congress of National Black 
Churches: National Anti-Drug Abuse 
Program

The overall plan for this program calls 
for the development and implementation 
of a national public awareness and 
mobilization strategy to address the 
problem of drug abuse and drug abuse 
prevention in targeted communities 
across the United States. The goals of 
the national mobilization strategy are to 
summon, focus and coordinate the 
leadership of the Black religious 
community in cooperation with the 
Department of Justice, other federal 
agencies and organizations to help 
mobilize groups of community residents 
to effectively combat the severe supply 
and demand problems of drug abuse and 
drug-related crime activities among 
adults and juveniles. The program is 
currently operating in 10 cities. This 
award will provide funding to extend 
the program in from 10 to 15 additional 
cities.

Effective Strategies in the Extension 
Service Network, Phase II

The purpose of this program is to 
establish worthwhile community 
collaborations through training and 
technical assistance provided by the 
Extension Service Network. These 
collaborations will focus on youth 
substance abuse, including impaired 
driving and other delinquent behavior. 
The training and technical assistance 
will be based on the System-wide 
Response Planning Process (SRPP), a 
training curriculum that presents a 
planning and organization strategy 
which communities can use to assess 
and respond to their current juvenile 
drug abuse problems and needs. The 
SRPP also provides information about 
the most promising system-wide 
technologies in drug abuse prevention 
and treatment. Regional training centers 
will be established in five states that 
have already implemented the process 
in communities within the states. Each 
center’s training program will be defined 
and established. Technical assistance 
resources and programs will also be 
established.

Field-Initiated Programs
OJJDP is proposing continuation of its 

program designed to increase the 
capacity of state and local governments, 
public and private youth-serving 
agencies, and neighborhood 
organizations or community groups to 
prevent delinquency, develop and use 
alternatives to the juvenile justice 
system, and improve the administration 
of juvenile justice. This program will 
provide competitive awards to 
practitioners, policymakers and 

. researchers who have innovative ideas 
which address areas that do not fall 
within the scope of other proposed 
programs. The award of these grants 
will be closely coordinated with the 
priorities of the Office of Justice 
Programs. Any grant funded under this 
program will follow a regular cycle of 
application, peer review and 
competitive selection.
Law-Related Education (LRE) 2

OJJDP has funded since 1979 a 
national law-related education (LRE) 
effort. The Law-Related Education 
National Training and Dissemination 
Program involves five national LRE 
projects and programs which operate in

2 Selected programs contained in this document 
are being funded at the direction of Congress either 
as amendments to the JJDP Act legislation or 
directions contained in the Office’s appropriation 
documents. Ah asterisk identifies this and other 
Congressionally mandated programs contained in 
this document. '



Federal^ Register /  Vol, 56, No. 187 /  Thursday, September 26, 1991 /  Notices 4 39 9 9

47 States. The purpose of this program is 
to provide training and materials to 
State and local school jurisdictions to 
encourage and guide them in 
establishing LRE delinquency 
prevention programs in the curricula of 
grades kindergarten through 12 and in 
juvenile justice settings. Grantees will 
be encouraged to place emphasis on 
drug abuse prevention programs in 
primary, middle and secondary schools 
in minority communities. The major 
components of the program are: 
Coordination and management, training 
and technical assistance, preliminary 
assistance to future sites, public 
information, program development, and 
assessment.

Satellite Prep School and Early 
Elementary Schools for Privatized Public 
Housing

The purpose of this program is to 
establish an early elementary prep 
school in a public housing development 
for kindergarten to fourth grade 
children. The children who reside in 
public housing developments are 
generally in need of early childhood 
educational help to prevent and deter 
them from delinquent acts and drug and 
alcohol abuse. The Cranston-Gonzales 
National Affordable Housing Act calls 
for the establishment of early childhood 
development programs in public housing 
developments. The initiative will utilize 
the Marva Collins (prep school) Model 
as the structure for the educational 
program. Marva Collins will provide 
consultation on the program design, 
development and establishment of the 
school and training of teachers at the 
prep school, to be located on the 
premises of a public housing 
development. The residents and parents 
will have input into the developments 
and operations of the school to ensure 
that educational programs such as 
reading, math, language, etc;, are 
provided to their children. The parents 
will also acquire and/or improve their 
own educational knowledge and skills 
which may have been omitted from their 
prior educational development. 
Foundations such as “I Have a Dream” 
and others will be requested to sponsor 
youth from this program in obtaining a 
higher education and/or employment. 
OJJDP will also assist the selected 
housing authority(s) in securing 
additional Federal government funding 
and foundation funds for other prep 
school operational expenses, as well as 
funding for the high school education for 
graduates of the housing development 
prep schools. Fiscal Year 1992 funds will 
be utilized to continue training and 
technical assistance for existing site(s)

and to expand the number of sites. The 
U.S. Department of Housing and Urban 
Development has worked closely with 
OJJDP to develop and implement this 
program and the program has been 
coordinated with the U.S. Department of 
Education. This program addresses Goal 
6 of “Goals for America 2000: The 
President’s Education Strategy.”

Career Development

This program gives high-risk youths 
an opportunity to assess their interest in 
and potential for careers in the criminal 
justice system or the National Park 
Service. The purpose of Law 
Enforcement Exploring is to educate and 
involve youth in police or other justice 
system operations, to interest them in 
possible law enforcement careers, and 
to build understanding between youth 
and law enforcement personnel. An 
added program component in Fiscal 
Year 1990 was the introduction of 
youths to career opportunities in the 
National Park Service. The youths 
participating in the Exploring program 
render hands-on assistance to their host 
agencies or organizations (state and 
local police departments, U.S. Park 
Service, U.S. Customs, etc.). The youths 
also receive hands-on training from their 
host agencies.

Partnership Plan, Phase V (Cities in 
Schools)

This program is a continuation of a 
national school dropout prevention 
model that is being implemented by 
Cities In Schools, Inc. (CIS). CIS 
provides training and technical 
assistance to States and local 
communities to enable them to adapt 
and implement the CIS dropout 
prevention model. The model focuses 
social, employment, mental health and 
other resources on high-risk youths and 
their families at the school level. 
Individualized plans are developed for 
each youth, and needed remedial 
education, social and other services are 
provided to the youths and their 
families. This program is jointly funded 
by OJJDP and the Departments of Labor, 
and Health and Human Services and 
Commerce.

Community-Based Policing and Police 
Effectiveness
$772,000
Continuations
Juvenile Justice Training for Law 
Enforcement Personnel (Glynco)

This project provides technical 
assistance and training to promote a

better understanding of the juvenile 
justice system to Federal State and local 
law enforcement agencies. Five training 
programs are offered through this 
project, namely: Police Operations 
Leading to Improved Children and 
Youth Services (POLICY) which has two 
components: Policy I introduces law 
enforcement executives to management 
strategies in order to integrate juvenile 
services into the mainstream of their 
operations, while Policy II helps mid
level managers build on these strategies 
and demonstrates step-by-step methods 
to improve police productivity in the 
juvenile justice area. The Child Abuse 
and Exploitation Investigative 
Techniques program provides law 
enforcement officers with state-of-the- 
art approaches for building a case 
against those individuals charged with 
child abuse, sexual exploitation, or the 
abduction of children. Managing 
Juvenile Operations provides a series of 
training programs for police executives 
which demonstrate simple, yet effective 
methods to increase departmental 
efficiency and effectiveness by 
integrating juvenile services into the 
mainstream of police activity. School 
Administrators for Effective Police, 
Probation, and Prosecutors Operations 
Leading to Improved Children and 
Youth Services (SAFE POLICY) brings 
together the chief executives of schools, 
law enforcement, prosecution, and 
probation to promote interagency 
cooperation and coordination in dealing 
with youth-related problems.

Training in Cultural Differences for Law 
Enforcement Officials

The purpose of this program is to 
provide law enforcement and other 
juvenile justice officials with specialized 
training relative to racial, cultural and 
ethnic issues. The program will be 
designed to help prevent disparate 
treatment of minority youth by the 
juvenile justice system, and enhance the 
safety of juvenile justice personnel 
working in minority communities. The 
end-product will be an expertly 
designed curriculum which can be 
adapted for use in a broad range of 
juvenile justice training programs. In 
developing the training modules, the 
grantee will work in consultation with 
several current OJJDP grantees which 
provide training, such as the Federal 
Law Enforcement Training Center, the 
National Council of Juvenile and Family 
Court Judges, the National Institute of 
Corrections, and the American 
Probation and Parole Association.
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Drug Testing
$300,000
Continuations
Drug Testing 'Guidelines

The primary purpose of this project is 
to develop a comprehensive curriculum 
in close coordination with the National 
Institute of Justice, consisting of drug 
identification, screening and testing 
which will assist juvenile justice 
systems in educating policymakers and 
training managers through training and 
technical assistance. This program, 
‘‘Training and Technical Assistance 
Curriculum for Drug Identification, 
Screening and Testing in the Juvenile 
Justice System,” offers a plan for 
providing training and technical 
assistance to selected juvenile justice 
systems throughout the country.
Testing Juvenile Detainees for Illegal 
Drug Use

The intent of this program is to assess, 
develop, test, and disseminate 
information on new and innovative 
approaches to test for illegal drug use 
among juvenile detainees. The purpose 
of the program is to improve resource 
allocation and treatment services for 
youth in detention by developing more 
accurate and complete information on 
the use of illegal drugs. The world of 
drug testing is technical and complex, as 
are the issues revolving around the 
decision to test juveniles for illegal drug 
use. OJJDP has recognized the 
complexity of the situation and 
embarked on this initiative, among 
others, to provide guidance and 
leadership to the field in this area.

A comprehensive drug testing model 
should address identification and 
screening, the testing procedure itself, 
and the use of the results by the 
detention programs, as well as other 
parts of the juvenile justice system. In 
developing the model certain basic 
questions should be addressed:

a. Why test for illegal drugs?
b. Who should be tested?
c. When should testing take place?
d. What is the most appropriate 

technology for testing?
e. How .should the results of the tests 

be used? Moreover, correctional 
personnel need training in drug testing 
policies and procedures.
Victims
$1,275,000
Continuations
Permanent Families for Abused and 
Neglected Children*

This is a national project to prevent 
unnecessary foster care placement of
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abused and neglected children, to 
reunify the families of children already 
in care, and to ensure permanent 
adoptive homes when reunification is 
impossible. Hie purpose of this project 
is to ensure that foster care is utilized 
only as a last resort and temporary 
solution for children. Accordingly, the 
project is designed to ensure that 
government’s responsibility to children 
in foster care is duly acknowledged by 
all appropriate disciplines. The project 
will continue to call upon judges, social 
service personnel, citizen volunteers, 
attorneys, and others to recognize and 
resolve the problems of children in 
foster care. Project activities include 
national training programs for judges, 
social service personnel, citizen 
volunteers and others in the Reasonable 
Efforts Provision of 42 U.S.C. 671(a)(15); 
training m selected Lead States; and 
development of model questions to 
guide risk assessment.
Advocacy for Abused and Neglected 
Children*

The National Court Appointed Special 
Advocates Association (NCASAAj 
provides training and technical 
assistance to local and statewide 
programs. It assists in program 
development; advocates for the best 
interest of abused and neglected 
children; publicizes the Court Appointed 
Special Advocate (CASA) concept 
which helps recruit volunteers; develops 
management systems and standards to 
improve local CASA operations; 
provides a resource library and resource 
services; gathers and publishes 
information about the needs of the 
CASA network and operation; develops 
cooperative relationships with other 
national and regional organizations; and 
performs a variety of related services in 
furtherance of its goal of assuring that 
every child who needs one has a CASA. 
There are now 412 CASA programs in 47 
States, with 15,000 volunteers. There are 
12 statewide programs mandated and 
State-funded, and 23 State associations 
and networks offering support services 
to their State’s program.
The Investigation and Prosecution of 
Child Abuse

This program is designed to provide 
training and technical assistance to 
prosecutors and related professionals on 
the subject of child abuse prosecution. 
The project also serves as a 
clearinghouse for child abuse 
prosecution issues. The trial manual 
entitled ‘‘The Investigation and 
Prosecution of Child Abuse’’ will be 
updated and republished. Case law on 
issues of child abuse prosecution will 
also be updated and made available

through the clearinghouse. At least one 
National training event will be held, and 
the recipient will also participate m 
several State-level training sessions 
during the supplemental grant period.

lnformatipn Systems, Support and 
Statistics
$4,815,802

Continuations

National Juvenile Court Data Archive

This program collects, processes, 
analyzes, and disseminates available 
data concerning the nation’s juvenile 
courts. Hie Archive collects automated 
data and published reports from juvenile 
courts throughout the nation. Using the 
automated data, thé Archive produces 
comprehensive reports on the activities 
of the juvenile courts. These reports 
examine resources expended, referral, 
offenses, intake, and disposition. These 
reports also examine specialized topics 
such as minorities in juvenile courts, 
gang-related offenses, or other specific 
offense categories. Hie Archive also 
provided direct assistance to 
jurisdictions in analyzing their juvenile 
court data, yielding better case flow 
management and more effective 
allocation of resources.

Juvenile Justice Data Resources

This program will address the need to 
increase the availability of juvenile 
justice data sets and to improve OJJDP’s 
analytic capability. In order to make the 
data more widely available., this project 
will assure that data are understandable 
and accurate, or "dean.” This project 
will also ensure that the data are fully 
documented to be of use to researchers 
and others. OJJDP’s computing 
capability will provide the basis for 
cross analysis of data sets and add to 
the basic knowledge and understanding 
necessary for improved policy decisions. 
Improved computer capabilities will 
give OJJDP access to past data sets thus 
permitting the study of trends. Computer 
access will also support the Fellowship 
Program, which is likely to involve data 
analysis.

Juveniles Taken Into Custody and 
Research Program on Juveniles Taken 
Into Custody

This continuing statistical program 
produces an annual report to OJJDP and 
the Congress containing a detailed 
summary and analysis of the most 
recent data available regarding the 
numbers and characteristics of juveniles 
taken into custody. A major objective of 
this program is to develop individual- 
based data collection systems that are
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more responsive to the statutory 
requirements and the needs of the field.

Children in Custody Census

This biennial census of public and 
private juvenile detention and 
correctional facilities is conducted by 
the Census Bureau to describe the 
subject facilities in terms of their 
resident populations as well as their 
programs and physical characteristics.

Juvenile Justice Statistics and Systems 
Development

The purpose of this program is to 
improve national and sub-national (state 
and local) statistics on juvenile justice 
as well as decision making and 
management information systems (MIS) 
within the juvenile justice system. The 
project is divided intq two tracks, the 
National Statistics Track (NST) and 
Systems Development Track (SDT). The 
NST will help formulate a 
comprehensive National Juvenile Justice 
Statistics program that will include a 
series of regular reports on the extent 
and nature of juvenile offending and 
victimization and the justice systems 
response. A major product will be a 
Report to the Nation on Juvenile Crime 
and Victimization. The SDT will assess 
juvenile justice agencies’ decision 
making, needs and capabilities to 
generate and use information; develop 
models for decision making and related 
MIS; and develop and provide training 
and technical assistance to promote the 
adoption of model systems in test sites.

Study to Evaluate Conditions in Juvenile 
Detention and Correctional Facilities

This national study of conditions of 
confinement in juvenile facilities will 
give facility administrators, agency 
directors, state policymakers and 
Congress a systematic overview of the 
field. The study has involved a review 
and assessment of secure juvenile 
detention centers, reception and 
diagnostic centers, training schools, 
farms, ranches, and camps operated by 
public and private agencies in all fifty 
states. State and local officials will be 
able to use the information from the 
study to refine their programs, services, 
facilities and policies and to provide 
better information on conditions of 
confinement and quality of life linked to 
overcrowding. A major product of this 
study will be a summary of the results 
and a report to Congress on the 
conditions existing within juvenile 
detention and correctional facilities, 
including recommendations for the 
improvement of those conditions.

Juvenile Justice Clearinghouse
The Clearinghouse provides support 

services to OJJDP in preparing the 
Office’s publications; collecting, 
synthesizing, and disseminating 
information on all aspects of juvenile 
delinquency; and preparing specialized 
responses to information requests from 
the juvenile justice field. A toll-free 
number is maintained for information 
requests.

National Coalition of State Juvenile 
Justice Advisory Groups*

The National Coalition of State 
Juvenile Justice and Delinquency 
Prevention Advisory Groups was 
established in 1983 as an organization 
that would support and facilitate the 
purposes and functions of state juvenile 
justice and delinquency prevention 
groups. In 1984 Congress also required 
the National Coalition to prepare and 
submit an Annual Report to the 
President, the Congress, and the OJJDP 
Administrator which reviews Federal 
policies regarding juvenile justice and 
delinquency prevention. The Coalition is 
also authorized to disseminate 
information, data, standards, and 
advanced techniques.

OJJDP Technical Assistance Support 
Contract

The purpose of this project is to 
provide technical assistance and 
support to OJJDP, the National Institute 
for Juvenile Justice and Delinquency 
Prevention, OJJDP grantees, and the 
Coordinating Council on Juvenile Justice 
and Delinquency Prevention on all 
research, program development, 
evaluation, training, and research 
activities.

Telecommunications Technology for 
Training and Information Dissemination

The purpose of this program is to take 
advantage of the newly developed 
technology of satellite communications 
by examining the feasibility of using this 
medium for the training and 
dissemination activities of OJJDP. Funds 
under this program would support a 
feasibility study to determine (1) what 
programs currently being implemented 
by OJJDP would best lend themselves to 
satellite technology, (2) what modes of 
the technology (i.e., teleconferencing, 
closed circuit satellite television, etc.) 
would best suit the needs of our target 
audiences and the government, and (3) 
what cost benefits the agency could 
reap through application of satellite 
communications. Additionally, the 
program would fund one pilot project as 
a demonstration effort to gather 
additional information on

implementation issues, reaction of the 
field, and assessment of the medium for 
training and dissemination activities of 
OJJDP.

Prosecution / Ad j udication
$3,292,000

New Programs

Improvement in Correctional Education 
for Juvenile Offenders

The primary purpose of this program 
is to assist juvenile corrections 
administrators in planning and 
implementing educational services for 
detained and incarcerated juvenile 
offenders. This will be accomplished by 
the development of minimum 
educational standards and specific 
approaches to improving correctional 
education. OJJDP will seek joint funding 
for the program from the Department of 
Education.

Court Management Training
The purpose of this training is to 

develop and enhance skills of juvenile 
court personnel who manage the day-to- 
day operations of juvenile court intake, 
detention facilities, juvenile court 
processing, and juvenile court data 
systems. The focus will be upon 
improved development and functioning 
of these systems within the juvenile 
court through upgrading skills of 
management staff. Follow-on technical 
assistance will be available through one 
of the existing Training, Development 
and Technical Assistance supported 
projects.

A Study To Examine the Delay in 
Juvenile Sanctions

The problems created by delays in 
juvenile treatment and sanctions are not 
well documented because of the lack of 
research. Since the Supreme Court 
decision in In Re Gault, 387 U.S. 1 (.1969), 
procedural requirements in juvenile 
hearings have become more formal. 
Crowded civil and criminal calendars 
often delay juvenile hearings. The 
decision in United States v. Furey, 500 
F.2d 338 (2d Cir. 1974), and a number of 
State cases have held that juveniles 
have a constitutional right to a speedy 
trial. In line with this right, the Institute 
of Judicial Administration and the 
American Bar Association published 
Standards for Juvenile Justice in 1977 
that recommended ideal time limits for 
juvenile systems to function 
appropriately and effectively. Delays, 
directly and many times adversely, 
affect juveniles and are also wasteful of 
judicial resources. OJJDP proposes to 
fund a study to determine the extent of 
unnecessary delays and whether they
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are excessive; the cause of the delays; 
and their effect on the juveniles and 
system administration. As a result, 
recommendations will be offered for 
improvement.

Juvenile Justice Personnel Improvement
The purpose of this applied research 

program is to raise the quality of the key 
juvenile justice personnel, such as 
probation officers and detention and 
corrections counselors, who have direct 
one-omone contact with juveniles on an 
on-going basis. Juvenile justice succeeds 
or fails as a result of the highly 
interpersonal relations that are 
established by these professionals. 
Unfortunately, turnover rates among 
these professionals are excessively high. 
The obvious effects of such turnover are 
disruption on administration and 
increasing costs of recruitment and 
training. However, of possibly greater 
seriousness are the effects of the 
juveniles who are confused by a 
succession of youth workers. Many of 
these youth have begun to form 
meaningful relationships with a juvenile 
justice professional only to be abruptly 
placed with a different person. Despite 
the high turnover rates, there are 
capable and experienced staff 
professionals who stay, are satisfied, 
and do excellent work. The object of 
this program is to learn how to increase 
the number of professionals who 
achieve such stability and longevity in 
their careers.

The initial project will include an 
assessment of the descriptions of the 
functions, knowledge, and skill 
requirements of these personnel. A 
study of turnover rates in a  
representative sample of jurisdictions 
and agencies will he initiated. The goal 
of the overall program, which will be 
completed in a continuation, will be the 
development of guides for the 
implementation of personnel programs 
that will result in the recruitment and 
retention of competent and satisfied 
personnel.

Continuations

Juvenile Court Training*
The primary purpose of this project is 

to allow the National Council of Juvenile 
and Family Court Judges to continue to 
refine the training presently offered and 
to provide technical assistance. The 
training objectives are to supplement 
law school curricula, provide judges 
with current information on 
developments in juvenile and family 
case law and make available options for 
sentencing and treatment. Specifically, 
emphasis will be placed on the areas of 
drug testing, gangs and violence,

intermediate sanctions, as well as 
responding to the problems of 
unemployability, illiteracy and family 
dysfunction. This project will provide 
foundation training both to newly 
elected or appointed judges and to 
experienced judges who have been 
recently assigned to the juvenile or 
family court bench.
Technical Assistance to the Juvenile 
Courts*

The National Center for Juvenile 
Justice (NCJJ) is the research division of 
the National Council of Juvenile and 
Family Court Judges. Serving as a direct 
resource for the members of the Council, 
the NCJJ provides valuable technical 
assistance to juvenile court 
practitioners. Modes of assistance 
include off-site consultation, cross-site 
consultation, and on-site consultation. 
The work force for this project includes 
staff atlhe Center, along with juvenile 
court judges who are members of the 
Council. Hie general areas to which 
assistance will be provided include: 
court administration and management, 
program development, court decision 
making, legal opinions, due process, and 
case law. Emphasis willbe placed on 
intermediate sanctions such as boot 
camps, and cn appropriate dispositional 
alternatives for handling juveniles 
involved in gang activity.

Improving Literacy Skills of 
Institutionalized Juvenile Delinquents

Many juvenile delinquents in 
correctional institutions have a serious 
need to develop basic reading and 
writing skills. This program will improve 
the literacy levels of juvenile residents 
in these facilities while creating a 
national network of trained reading 
teachers and volunteers available to 
juvenile correctional facilities. The 
program will include training, technical 
assistance, and development of 
curricula for use by staff of detention 
and corrections facilities. The program 
should improve correctional education 
and the delivery of appropriate services 
to incarcerated juveniles. This program 
will be coordinated with the Department 
of Education.
Improving Conditions of Confinement: 
Training for Juvenile Corrections Staff

OJJDP will continue the development 
of a comprehensive training program for 
juvenile corrections and detention staff 
through an interagency agreement with 
the National Institute of Corrections 
(NIC). The program is being designed to 
develop a core curriculum to provide 
training for juvenile corrections and 
detention administrators and mid-level 
management personnel in such areas as

drug testing and gang activity and 
overcrowding. When appropriate, some, 
existing curriculum may be adopted to 
the needs of juvenile correctional 
personnel. The development of a core 
curriculum for juvenile corrections and 
detention training will build upon the 
national needs assessment of juvenile 
corrections training needs to be 
conducted by the NIC in May 1991. The 
agreement with the NIC will insure that 
beyond the development of the core 
curriculum and implementation of the 
training, additional opportunities will be 
made available for juvenile corrections 
and detention personnel. It is 
anticipated that the juvenile corrections 
core training will be conducted at the 
NIC Academy and that the more issue- 
oriented training will be done regionally.

Juvenile Justice Training for Prosecutors

This project’s activities include 
designing and implementing policy 
development workshops for chief 
prosecutors, and for juvenile unit chiefs 
in prosecutor’s offices, to support their 
role in the juvenile court processing of 
delinquents, including offenders. 
Materials will be collected for the 
preparation of a training manual on 
policy issues pertaining to the 
prosecution of juvenile offenders. The 
project will also continue to issue a 
newsletter. To date, the National 
District Attorneys Association has 
presented five highly rated workshops 
designed to expand prosecutor 
involvement in juvenile justice. The 
training provided by the project 
addresses organizational leadership, 
management, and change. A major goal 
of the project is to make juvenile 
matters a priority concern in 
prosecutors’ offices.

Training and Technical Assistance for 
Juvenile Detention and Corrections 
Agencies

This project will continue to provide 
technical assistance and training to 
juvenile correctional and detention 
agencies. It will also provide a national 
forum on juvenile corrections to include 
representatives from the juvenile court 
judges and juvenile probation offices; 
develop a juvenile facility construction 
handbook; develop a behavior 
management training package; and 
complete the development of standards 
for all juvenile justice facilities. 
Emphasis will be placed on intermediate 
sanctions for handling juveniles 
involved in drug-related offenses and 
gang activities.
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Juvenile Corrections Industries Venture 
Program

The purpose of this program is to 
assist juvenile corrections agencies in 
establishing joint ventures with private 
businesses and industries in order to 
provide new opportunities for the 
vocational training of juvenile offenders.

The grantee has performed an 
assessment of corrections industries 
ventures programs, developed a policies 
procedures manual, and produced 
training technical assistance materials. 
It is now in the process of selecting four 
to eight juvenile corrections agencies to 
participate in the training and technical 
assistance on the corrections venture

models. The Fiscal Year 1992 funding 
will increase the number of sites 
receiving training and technical 
assistance.
Robert W. Sweet, Jr.,
Administrator, Office o f Juvenile Jvs'ico and 
Delinquency Prevention.
[FR Doc. 91-23161 Filed 9-25-PI; 0:4 o am] 
BILLING CODE 4410-18-M
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DEPARTMENT OF TRANSPORTATION 

Coast Guard

33 CFR Parts 130,131,132, and 137
[CGD 91-005]

RIN 2115-AD76

Financial Responsibility for Water 
Pollution (Vessels)
a g e n c y : Coast Guard, DOT. 
a c t io n : Notice of proposed rulemaking.
SUMMARY: The Coast Guard is proposing 
regulations to implement the provisions 
concerning financial responsibility for 
vessels in the Oil Pollution Act of 1990 
and the Comprehensive Environmental 
Response, Compensation, and Liability 
Act, as amended (Acts). These 
provisions require owners and operators 
of vessels over 300 gross tons (with 
certain exceptions) to establish and 
maintain evidence of insurance or other 
evidence of financial responsibility 
sufficient to meet their potential liability 
under the Acts for discharges or 
threatened discharges of oil or 
hazardous substances. The proposed 
regulations are administrative in nature 
and concern procedures for evidencing 
financial responsibility.
DATES: Comments must be received on 
or before November 25,1991. 
ADDRESSES: Comments may be mailed 
to the Executive Secretary, Marine 
Safety Council (G-LRA-2/3406) (CGD 
91-005), U.S. Coast Guard Headquarters, 
2100 Second Street SW., Washington,
DC 20593-0001, or may be delivered to 
room 3406 at the above address between 
8 a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477.

The Executive Secretary maintains 
the public docket for this rulemaking. 
Comments will become part of this 
docket and will be available for 
inspection or copying at room 3406, U.S. 
Coast Guard Headquarters.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert M. Skall, National Pollution 
Funds Center, (703) 235-4704. 
SUPPLEMENTARY INFORMATION: The 
Coast Guard encourages interested 
persons to participate in this rulemaking 
by submitting written data, views, or 
arguments. Persons submitting 
comments should include their names 
and addresses, identify this rulemaking 
(CGD 91-005) and the specific section of 
this proposal to which each comment 
applies, and give the reason for each 
comment. Any person wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope.

The Coast Guard will consider all 
Comments received during the comment 
period and may change this proposal in 
view of the comments.

The Coast Guard plans no public 
hearing. Persons may request a public 
hearing by writing to the Marine Safety 
Council at the address under 
“ADDRESSES.” If it determines that the 
opportunity for oral presentations will 
aid this rulemaking, the Coast Guard 
will hold a public hearing at a time and 
place announced by a later notice in the 
Federal Register.
Drafting Information

The principal persons involved in 
drafting this document are Mr. Robert 
M. Skall, Project Manager, and Mr. 
Stephen H. Barber, Project Counsel.

Background and Purpose
On August 18,1990, the President 

signed into law the Oil Pollution Act of 
1990 (Pub. L. 101-380; 33 U.S.C. 2701 et 
seq .) (OPA). Under Federal law before 
that date, several statutes dealt with the 
issue of oil spill liability and 
compensation. Each was different and 
inadequate in scope. To remedy this 
situation, OPA repealed or superseded 
certain oil spill liability provisions under 
the Federal Water Pollution Control Act 
(33 U.S.C. 1321) (FWPCA), title III of the 
Outer Continental Shelf Lands Act 
Amendments of 1978 (43 U.S.C. 1814) 
(OCSLAA), the Trans-Alaska Pipeline 
Authorization Act (43 U.S.C. 1653) 
(TAPAA), and the Deepwater Port Act 
of 1974 (33 U.S.C. 1517) (DPA). The 
financial responsibility provisions of 
those Acts (i.e. the provisions requiring 
vessel owners and operators to maintain 
evidence of financial responsibility 
sufficient to meet their potential liability 
under each of those Acts) were replaced 
by a single financial responsibility 
regime under section 1016 of OPA (33 
U.S.C. 2716). This new regime is keyed 
to the broader liability of OPA.

In addition to OPA, which is limited to 
oil, the Comprehensive Environmental 
Response, Compensation, and Liability 
Act (42 U.S.C. 9601 et seq.) (CERCLA or 
“Superfund”) also concerns pollution 
liability and compensation. CERCLA 
also establishes a financial 
responsibility regime, but concerns 
hazardous substances, rather than oil. 
The Conference Report on OPA (H.R. 
101-653, p. 120) states:

To avoid undue administrative burdens, 
the regulations for financial responsibility for 
vessels should be consolidated, wherever 
possible, with those under other Federal 
statutes. In this manner, only one certificate 
would be required for vessels to meet the 
requirements for financial responsibility for 
the statutes consolidated by this Act, and

other pollution laws such as the 
Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980.

This rulemaking, therefore, would 
consolidate financial responsibility 
requirements for vessels under both 
OPA and CERCLA and develop 
consolidated methods for evidencing 
financial responsibility under both OPA 
and CERCLA. It would allow the 
issuance of a single, unified Certificate 
of Financial Responsibility (COFR) for 
vessels, replacing the separate 
certificates and financial responsibility 
regimes under the FWPCA, OCSLAA, 
TAPAA, and DPA. This new, unified 
Certificate and regime would also make 
it unnecessary for a separate Certificate 
and regime under CERCLA. In effect, 
this proposed rule would alleviate the 
need for five separate sets of regulations 
and certificates and for the 
accompanying paperwork burden on 
government and industry.

Continuation of Present Regulations
Section 1016(h) of OPA (33 U.S.C. 

2716(h)) states that financial 
responsibility regulations under acts 
repealed or superseded by OPA remain 
in effect until superseded by new 
regulations issued under OPA.
Therefore, the financial responsibility 
requirements in 33 CFR part 130 
(FWPCA), 33 CFR part 131 (TAPAA), 33 
CFR part 132 (OCSLAA), and 33 CFR 
part 137 (DPA) remain in effect. (There 
are no vessel financial responsibility 
regulations issued specifically under 
CERCLA.) Vessels presently subject to 
one or more of these parts must continue 
to comply with them until the effective 
date of the final rule under this 
rulemaking.

Even after the effective date of the 
final rule, certain of the new 
requirements (e.g., new application 
forms and fees) could be waived 
temporarily to avoid unnecessary 
disruption of commerce and the burden 
on vessel operators. Operators with a 
valid FWPCA certificate issued before 
the effective date of the final rule could 
be allowed to use the FWPCA certificate 
until it expires, if evidence of financial 
responsibility sufficient to meet OPA 
and CERCLA requirements is 
established and maintained.

The Coast Guard specifically requests 
comments on methods of easing the 
transition to new regulations.

Requirements for certificates of 
financial responsibility for offshore 
facilities under OPA are not included in 
this rulemaking.
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Discussion of Proposed Changes
Under this proposal, 33 CFR parts 130, 

131, and 132 and subpart D of part 137 
concerning vessel financial 
responsibility under FWPCA, TAPAA, 
OCSLAA, and DPA for water pollution 
would be removed. A new part 130 with 
the vessel financial responsibility 
requirements under both OPA and 
CERCLA would be substituted. The 
procedures for applying for a Certificate 
and the methods for establishing 
evidence of financial responsibility 
under the existing regulations remain, 

"for the most part, unchanged in this 
proposal.

Although section 1016(e) OPA 
includes a letter of credit as a possible 
method of establishing financial 
responsibility, section 108(a) of CERCLA 
does not. Exploration of the use of 
letters of credit as evidence of financial 
responsibility under the FWPCA was 
not encouraging. Letters of credit are of 
questionable value for the purposes of 
financial responsibility under OPA and 
CERCLA and therefore are not being 
proposed. The use of insurance, surety 
bonds, guarantees, and self-insurance 
has met the needs of industry. No 
additional methods are being proposed. 
However, the Coast Guard encourages 
comments on how letters of credit could 
be used as evidence of financial 
responsibility.

The addresses and telephone numbers 
of the offices of the National Pollution 
Funds Center (NPFC) are indicated as 
“TO BE DEVELOPED” throughout these 
proposals. The NPFC has recently 
relocated from its temporary location at 
Coast Guard Headquarters in 
Washington DC to 4200 Wilson 
Boulevard, Suite 1000, Arlington,
Virginia 22203-1804. For submitting 
comments and obtaining information on 
this rulemaking, see the “ADDRESSES” 
and "FOR FURTHER INFORMATION 
CONTACT” sections of this preamble.

OPA provides an exception not found 
in the FWPCA. The FWPCA excluded a 
non-self-propelled “barge” that does not 
carry oil as cargo or fuel from the 
requirement to establish and maintain 
evidence of financial responsibility. 
Section 1016(a)(1) of OPA excludes a 
non-self-propelled "vessel” that does 
not carry oil as cargo or fuel. In this 
proposal, the Coast Guard considers 
“non-self-propelled vessels” to mean 
"barges”. This construction also is 
consistent with a similar exception in 
CERCLA. Therefore, the exception in 
proposed § 130.1(a)(2)(h) refers to 
“barges”.

This proposal would reduce the 
existing economic burden on operators 
of certain barges that are not tank
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vessels. Operators who currently must 
bear the expense of obtaining individual 
certificates and paying certification fees 
for each such barge (deck barges, 
hopper barges, etc.), when subject to 
financial responsibility requirements, 
would be relieved of those burdens. A 
single Fleet Certificate would be issued 
in such cases, and a certified copy 
would be carried on each barge.

Proposed § 130.13 shows an increase 
in the application and certification fees 
from $75.00 and $40.00 to $150.00 and 
$80.00, respectively and requires 
separate application fees for each type 
of certificate. The former fees were 
instituted in 1977. The amount of the 
proposed fees is approximate and will 
be fixed in the final rule using 
methodology currently being developed 
for setting user fees in other Coast 
Guard regulations.

Proposed appendices A through F 
contain forms for applying for 
certificates and for evidencing financial 
responsibility. The information in these 
forms will be reformatted before final 
publication.

The Applicable Amount Table in 
proposed appendices B through G sets 
out the means by which applicants and 
guarantors calculate the amounts of 
financial responsibility which must be 
established and maintained under these 
regulations.

The amount of financial responsibility 
which must be established and 
maintained with respect to each vessel 
to be covered under section 1016(a) of 
OPA (33 U.S.C, 2716(a)) (i.e., the amount 
applicable to the vessel under OPA) is 
calculated by applying the appropriate 
formula specified in part I of the table in 
accordance with the type of vessel and 
its size in gross tons. The formulae set 
out in part I are based upon the 
provisions of paragraphs (a)(1) and
(a)(2) of section 1004 of OPA (33 U.S.C. 
2704), pursuant to the terms of section 
1016(a) of OPA.

Similarly, the amount of financial 
responsibility which must be 
established and maintained with respect 
to each vessel to be covered under 
section 108(a)(1) of CERCLA (42 U.S.C. 
9608(a)(1)) (i.e., the amount applicable to 
the vessel under CERCLA) is calculated 
by applying the formula specified under 
part II of the table. The formula is 
derived from the provisions of section 
108(a)(1) of CERCLA.

In deriving the formula for part II, 
practical considerations of which 
Congress must be deemed to have been 
aware were taken into account in 
interpreting CERCLA’s text. Operators 
of all vessels to which section 108(a)(1) 
of CERCLA applies must establish and 
maintain evidence of financial
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responsibility of “$300 per gross ton (or 
for a vessel carrying hazardous 
substances as cargo, [of] $5,000,000, 
whichever is greater)”. The term 
"hazardous substances” as defined for 
the purposes of CERCLA (42 U.S.C. 
9601(14)) includes many classes of 
materials (see 40 CFR part 302) and 
there are many methods by which any 
one of those materials, especially in 
small amounts, may be carried as cargo 
aboard vessels. At the time an 
application for a COFR for a particular 
vessel is processed, and even after a 
COFR is issued, there is no way, known 
by the Coast Guard, to determine with 
certainty that no hazardous substance is 
being carried, or will be carried 
(especially in small amounts), aboard 
that vessel as proprietary or commercial 
cargo.

Consequently, in order to assure that 
adequate financial responsibility has 
been established and will be maintained 
for a particular vessel, it is necessary, 
for the purposes of determining the 
amount of financial responsibility 
required for any particular vessel, to 
assume that all vessels subject to the 
provisions of section 108(a)(1) of 
CERCLA carry, or might carry, 
hazardous substances as cargo. For this 
reason, the formula in part II of the table 
prescribes a minimum of $5,000,000 for 
all vessels. Comments are encouraged 
regarding possible means by which a 
determination could be made at the time 
of certification that, in fact, a particular 
vessel is not carrying and will not carry 
hazardous substances as cargo.

Part III of the table specifies the 
means by which the total amount of 
financial responsibility required by the 
two Acts may be calculated, i.e., by 
adding the largest of the OPA applicable 
amount, for the vessels being covered, to 
the largest of the CERCLA applicable 
amount, for the vessels being covered. 
This amount is termed the "total 
applicable amount”. The formula is 
derived from the provisions of section 
1016(a) of OPA and section 108(a)(1) of 
CERCLA and reflects the fact that 
liability may arise under both Acts 
stemming from a single occurrence. In 
such a circumstance, it is necessary that 
financial responsibility be available to 
meet the liability under section 1002 of 
OPA or section 107(a)(1) of CERCLA or 
both, to the extent required by section 
1016 of OPA and section 108 o*
CERCLA.
Regulatory Evaluation

This proposal is not major under 
Executive Order 12291 but is considered 
significant under the Department of 
Transportation Regulatory Policies and
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Procedures (44 FR 11040; February 26, 
1979J because of substantial public 
interest

These regulations are promulgated 
under section 1016(a) of OPA (33 U.S.C. 
2716} and section 108(a)(1) of CERCLA 
(42 U.S.C. 9608(a)(1)), concerning the 
“establishment and maintenance” of 
evidence of financial responsibility for 
vessels. Hus rulemaking is intended to 
implement this statutory mandate and, 
therefore, is limited to matters relating 
to “establishment and maintenance" of 
financial responsibility, such as how to 
apply for a Certificate of Financial 
Responsibility (COFR) and how to 
establish evidence of financial 
responsibility.

For the most part, this proposal would 
impose no new paperwork burdens on 
vessel operators. The methods for 
applying for a COFR and establishing 
evidence are similar to those in the 
existing regulations under FWPCA, 
TAPAA, OCSLAA, and DPA. Vessel 
operators would be required to complete 
and submit a prescribed application 
form for a COFR and, if other than a 
self-insurer, a prescribed form, 
completed by their guarantors, 
evidencing financial responsibility.
These burdens, however, are being 
imposed presently under existing 33 CFR 
parts 130,131, and 132 and subpart D of 
part 137. This proposal not only adopts 
these application procedures but 
actually reduces the burden by requiring 
that only one application be submitted 
under OPA/CERCLA, rather than 
separate applications under FWPCA, 
TAPAA, and OCSLAA, which is mow 
the case. Furthermore, as discussed 
above, the Coast Guard is considering 
not requiring new applications from 
vessel operators currently holding valid 
FWPCA COFRs.

This proposal may affect a slightly 
different population of vessels than that 
under the present regulations. This 
difference results from section 1016(a) of 
OPA (33 U.S.C. 2716(a)). Before OPA 
was enacted, the most encompassing 
Federal statute concerning financial 
responsibility (the FWPCA) was limited 
to vessels over 300 gross tons. (TAPAA, 
OCSLAA. and DPA have no vessel 
tonnage limits, but very few vessels of 
300 gross tons or less are subject to 
those regimes.) Under section 1016(a)(2) 
of OPA, all vessels “using the waters of 
the exclusive economic zone to 
transship or lighter oil destined for a 
place subject to the jurisdiction of the 
United States" also must meet the 
tinancial responsibility requirements. 
The exact number of vessels of 300 gross 
tons or less engaged in transshipping or 
lightering not already subject to the

existing regulations, is unknown. The 
Coast Guard requests information on the 
vessel population not presently subject 
to a financial responsibility regime 
under Federal law and which must now 
comply with the requirements of section 
1016 of OPA.
Regulatory Impact Analysis

This proposal is considered significant 
due to die public interest in this 
rulemaking. Ordinarily, a rule required 
by statute that reduces paperwork by 
combining the financial certification 
procedures of CERCLA and OPA would 
not be controversial. The controversy 
arises because of the possibility that 
oceangoing vessel operators may 
encounter difficulty in obtaining 
statutorily required guaranties of 
insurance once the rule goes into effect. 
To assess the affects of such an 
occurrence, a Regulatory Impact 
Analysis (RIA) is being prepared.

The liability limits set by OPA and 
CERCLA are already in effect and 
virtually all shipowners using U.S. 
waters have obtained insurance to meet 
those liability limits. OPA and CERCLA 
continue the twenty-year old statutory 
requirement for guaranties that 
insurance or other financial 
responsibility exists. However, until 
vessel owners and operators are 
required by rule to obtain Coast Guard 
Certificates of Financial Responsibility 
in connection with those new liability 
limits, certificates issued on the basis of 
guaranties for the old, lower liability 
limits are still valid. Vessels, although 
insured to the new liability limits, are 
operating with far lower guaranties. 
Without the higher guaranties, the value 
of the insurance in the event of a  
catastrophic spill is highly questionable 
because of the multitude of policy 
defenses, exclusions, and conditions.

The international group of Protection 
and Indemnity Associations or “P&I 
Clubs” (i.e., international shipowners 
who band together to mutually 
indemnify each other) have stated that 
they will refuse to issue Coast Guard 
insurance guaranties for purposes of 
complying with the new liability 
requirements. {The non-oceangoing 
vessel operating industry (tugs, barges, 
etc.) can continue to obtain insurance 
guaranties through their U.S. commercial 
liability insurers.] If insurance 
guaranties are not filed with the Coast 
Guard in compliance with both CERCLA 
and OPA, the Coast Guard will be 
unable to certify the financial 
responsibility of those oceangoing 
owners and operators, as mandated by 
those laws. In accordance with past and 
present laws, the Coast Guard may 
detain and/or seize vessels using U.S.

waters without valid Certificates of 
Financial Responsibility and the U.S. 
Customs Service shall withhold or 
revoke clearance. If many vessels are 
prevented from using U.S. waters, there 
is the obvious potential for economic 
impact on segments of the maritime 
industry and on those U.S. industries 
dependent on ocean transportation. The 
RIA will assess these potential impacts.

To assist in preparing this analysis, 
the Coast Guard is soliciting comments 
from industries that may he affected, as 
well as from the public. After public 
comment on this NPRM and related 
economic issues, the RIA will be 
completed, and notice of its availability 
will be placed in the Federal Register. 
Based on the comments received in 
response to the NPRM, if additional 
opportunity for public comment on the 
RIA is warranted, the Coast Guard will 
provide an opportunity for such 
comment before publishing any final 
rule.

Although comments are requested and 
will be considered on all aspects of 
these issues, the following questions 
solicit specific Information regarding 
some of the possibilities that may be 
addressed in the analysis. Responses to 
these questions should be supported by 
factual data and indicate the type of 
vessels (i.e., bulk, oil tanker, chemical 
tanker, cruise, container, break bulk 
freighter, inland barge, oceangoing 
barge), the number of vessels, and their 
aggregate gross and deadweight 
tonnage.

(1) If P&I Club insurance guarantie s 
are not available, what alternatives are 
likely to be used by vessel owners and 
operators to meet requirements of the 
law (e.g., self-insurance or surety 
bonds), and what is the potential cost of 
such alternative methods of compliance?

(2) Self-insurance requires that the 
operator show both net worth and 
working capital in the U.S. sufficient to 
meet the liability limit How many 
vessel operators are likely to be able to 
meet the requirements for self-insurance 
under this proposed rule? Please provide 
an estimate of these operators as a 
percentage of the total capacity 
currently serving U.S. ports.

(3) If die Coast Guard waives the U.S. 
working capital requirement for those 
who wish to self-insure, how many 
additional vessel operators representing 
what percentage of the capacity could 
meet the requirements for self-insurance 
under this proposed rule?

(4) Are surety bonds a viable option? 
If not, why not?

(5) How many vessel operators would 
be unable to meet the requirements for 
self-insurance (with waiver of working
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capital) or alternative means of 
coverage under the proposed rule?

(6) What regions and industries within 
those regions are dependent on products 
transported (import, export, or 
coastwise) by vessel operators unable to 
find alternative coverage?

(7) What would be the likely cost to 
industries under question (6) of finding 
an alternative source of transportation, 
if any is available, and what would be 
the cost of having to curtail production 
or services if the affected industry can 
receive or send only reduced 
waterborne shipments?

(8) If an industry under question (6) 
suffers a disruption or curtailment of 
production or services, what other 
adverse effects might result with respect 
to jobs, taxes, services, balance of trade, 
etc.?

(9) Do any of the companies that rely 
on waterborne shipping for a particular 
region have the financial resources to be 
able to provide guaranties for vessels 
serving that region?

(10) What would be the likely impact 
on industry concentration in waterborne 
transportation and possible impact on 
prices if the major oil companies 
capable of providing guaranties met 
commodity movement needs by 
purchasing, leasing or otherwise 
controlling independently owned 
vessels whose operators are unable 
Otherwise to meet financial 
responsibility requirements?

(11) With respect to the oil industry in 
particular, what would be the relative 
difficulties in meeting the self-insurance 
standard of major oil company vessel 
operators as compared to independent 
vessel operators? (For purposes of this 
question, a major oil company is one of 
large size whose operations include oil 
production, refining and/or marketing as 
well as shipping; an independent vessel 
operator is one engaged solely or 
principally in shipping and is not 
affiliated with a major oil company.)

(12) What portion of oil transported
(a) into and (b) within the United States 
is transported on tankers and barges 
owned by each of the following: Major 
oil companies, independent U.S. 
operators, and independent foreign 
operators?

(13) If only major oil companies have 
the resources to self-insure and P&I 
clubs elect not to issue insurance 
guaranties for the remainder of the 
ocean-going vessels carrying petroleum 
to refineries, what would be the impact 
on other major elements of the oil 
industry?

(14) Do independent refineries (i.e., 
those without shipping and retail 
marketing operations) have the financial 
resources to provide guaranties for

vessel owners and operators 
transporting oil to and from their 
refineries? If not, what alternatives do 
such refineries have for sources of 
transportation of oil and what are the 
comparative costs of such alternatives?

(15) Do any of the companies that 
provide oil for a particular region have 
the financial resources to be able to 
provide guaranties for vessels 
transporting oil to that region? For those 
that cannot, what would be the likely 
effect if those companies are no longer 
able to import oil for use in that region?

(16) Are the international P&I clubs 
more likely to agree to issue insurance 
guaranties to cruise ships, freighters, 
bulkers, and other non-oil tankers for 
which the liability limit is lower? If not, 
why not?

The above questions assume one set 
of possible reactions by the shipping 
industries and the economic interests 
dependent on them to continue 
operation should COFR guaranties not 
be widely available, The questions thus 
reflect only one of a number of 
scenarios that might unfold. Comments 
are solicited on other possible scenarios 
of industry reaction to such a condition.
Small Entities

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 etseq .), the Coast Guard 
must consider whether this proposal will 
have a significant economic impact on a 
substantial number of small entities. 
“Small entities” include independently 
owned and operated small businesses 
that are not dominant in their fields and 
that otherwise qualify as “small 
business concerns” under section 3 of 
the Small Business Act (15 U.S.C. 632).

As discussed under “Regulatory 
Evaluation,” this proposal would have 
minimal direct economic impact in that 
it retains procedures presently in effect 
and, through consolidation, eliminates 
duplication of effort on the part of the 
regulated industry. Ordinarily, therefore, 
the Coast Guard would certify under 5 
U.S.C. 605(b) that this proposal, if 
adopted, would not have a significant 
economic impact on a substantial 
number of small entities. However, in 
the event that oceangoing vessel 
operators encounter difficulty in 
obtaining required guaranties of 
insurance and many vessels are 
prevented from using U.S. waters, there 
is the obvious potential for economic 
impact on small entities dependent on 
ocean transportation. If you think that 
your business qualifies as a small entity 
and that this proposal will have a 
significant economic impact on your 
business, please submit a comment (see 
“a d d r e s s e s ”) explaining why you think 
your business qualifies and in what way

and to what degree this proposal will 
economically affect your business.

Collection of Information
This rule contains collection of 

information requirements. The Coast 
Guard has submitted the existing 
requirements to the Office of 
Management and Budget (OMB) for 
review under section 3504(h) of the 
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), and OMB has approved 
them. There are no additional 
requirements under this proposal.

The part number in this proposal is 
part 130 and the corresponding OMB 
approval number is OMB Control 
Number 21150545, effective through 
November 30,1992. This Control 
Number was assigned to 33 CFR parts 
130,131,132, and 137. The collection of 
information requirements in these four 
parts would be consolidated into part 
130. Under this proposal, the need to 
apply for separate certificates under 
separate laws would be eliminated, 
along with the associated paperwork.

Federalism
The Coast Guard has analyzed this 

proposal in accordance with the 
principles and criteria contained in 
Executive Order 12612 and has 
determined that this proposal does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment.

Environment
The Coast Guard considered the 

environmental impact of this proposal 
and concluded that, under section 2.B.2 
of Commandant Instruction M16475.1B, 
this proposal is categorically excluded 
from further environmental 
documentation. This rulemaking is 
administrative in nature and has no 
environmental impact. This proposal 
would provide the procedure by which a 
vessel operator establishes evidence of 
financial responsibility.

A Categorical Exclusion 
Determination is available in the docket 
for inspection or copying in the location 
indicated under “ADDRESSES.”

List of Subjects
33 CFR Part 130

Insurance, Maritime carriers, 
Reporting and recordkeeping 
requirements, Water pollution control.
33 CFR Part 131

Alaska, Insurance, Maritime carriers, 
Oil pollution, Pipelines, Reporting and 
recordkeeping requirements.
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33 CFR Part 132
Continental shelf, insurance, Maritime 

carriers, Oil Pollution, Reporting and 
recordkeeping requirements.

33 CFR Part 137
Claims, Harbors, Insurance, Oil 

pollution. Reporting and recordkeeping 
requirements. Vessels.

For the reasons set out above, the 
Coast Guard proposes to amend 33 CFR 
parts 130,131,132, and 137 as follows:

1. Part 130 is revised to read as 
follows:

PART 130—FINANCIAL 
RESPONSIBILITY FOR WATER 
POLLUTION (VESSELS)

Sec.
130.1 Scope.
130.2 Definitions.
1303 General.
130.4 Where to apply for and obtain forms.
130.5 Time to apply.
130.6 Applications, general instructions.
130.7 Renewal of certificates.
130.8 Financial responsibility, how 

established.
130.9 Individual and Fleet Certificates.
130.10 Operator’s responsibility for 

identification.
130.11 Master Certificates.
130.12 Certificates, denial or revocation.
130.13 Fees.
130.14 Enforcement.
130.15 Service of process.

Appendices to Pari 130

Appendix A—Application Form

Appendix B—Insurance Form

Appendix C—Master Insurance Form

Appendix D—Surety Bond Form

Appendix E—Guaranty Form

Appendix F—Master Guaranty Form

Appendix G— Applicable Amount Table

Authority: 33 USC 2716; 42 U.S.C. 9608; sec. 
7(b), E .0 .12580 (52 TO 2923); 49 CTO 1.46.

§ 130.1 Scope.
(a) This part applies—
(1) To vessels of any size using the 

waters of the exclusive economic zone 
to transship or lighter oil destined for a 
place subject to the jurisdiction of the 
United States; and

(2) To vessels using any port or place 
in the United States, the navigable 
waters of the United States, or an 
offshore facility subject to the 
jurisdiction of the United States, 
except—

(i) Vessels which are 300 gross tons or 
less; and

(ii) Non-self-propelled barges which 
do not carry oil as cargo or fuel and 
which do not carry hazardous 
substances as cargo.

(b) This part sets forth the procedures 
by which operators of vessels may 
establish and maintain, for themselves 
and, where the owner is not the 
operator, for the owners of the vessels, 
evidence of financial responsibility to 
cover liability arising under—

(1) Section 1002 of the Oil Pollution 
Act of 1990 (33 U.S.C. 2702} due to 
incidents; and

(2) Section 107(a)(1) of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (42 U.S.C. 9607(a)(1)) due to releases 
or threats of releases.

(c) Upon the satisfactory 
demonstration of financial responsibility 
and payment of fees, the Director, NPFC, 
issues a Certificate of Financial 
Responsibility (Water Pollution), the 
original of which (except as provided in 
§ § 130.9(b) and 130.11(f)) is to be carried 
aboard the vessel covered by the 
Certificate. The carriage of a valid 
certificate or authorized copy indicates 
compliance with these regulations. 
Failure to carry a  valid certificate or 
authorized copy subjects the vessel to 
enforcement action.

(d) Public vessels are deemed to have 
established and to maintain evidence of 
financial responsibility to cover liability 
arising under section 107(a)(1) of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (42 U.S.C. 9607(a)(1)).

§ 130.2 Definitions.
(a) As used in this part, the following 

terms have the same meaning as set 
forth in—

(1) Section 1001 of the Oil Pollution 
Act of 1990 (33 U.S.C. 2701), respecting 
the financial responsibility referred to in 
§ 130.1(b)(1): “claimant”, “damages”, 
“discharge”, “exclusive economic zone”, 
“navigable waters", “mobile offshore 
drilling unit“., “natural resources”, 
“offshore facility", “oil”, “person”, 
“remove”, “removal”, “removal costs", 
and “United States”; and

(2) Section 101 of the Comprehensive 
Environmental Response,
Compensation, and Liability Act (42 
U.S.C. 9601), respecting the financial 
responsibility referred to in § 130.1(b)(2); 
“claimant”, “damages”, “environment”, 
“hazardous substance”, “navigable 
waters”, “natural resources”, “person”, 
“release”, “remove", “removal”, and 
“United States*!.

(b) As used in this part—
A cts means Title I of the Oil Pollution 

Act of 1990 (33 U.S.C. 2701 etseq.) and 
title I of the Comprehensive 
Environmental Response,
Compensation, and liability Act, as 
amended (42 U.S.C. 9601 etseq .).

Applicant means an operator who h»« 
applied for a certificate or for the 
renewal of a certificate under this part.

Application means “Application for 
Certificate of Financial Responsibility 
(Water Pollution)”, as illustrated in 
appendix A of this part.

Cargo means goods or materials on 
board a vessel for purposes of 
transportation, whether proprietary or 
nonproprietary. Hazardous substances 
carried solely as fuel for equipment used 
aboard non-self-propelled barges are not 
within this definition.

Certificant means an operator who 
has been issued a certificate under this 
part.

Certificate means a “Certificate of 
Financial Responsibility (Water 
Pollution)" issued under this part, unless 
otherwise indicated.

Director, NPFC, means the head of the 
U.S. Coast Guard National Pollution 
Funds Center (NPFC).

Financial responsibility means 
statutorily required financial ability to 
meet liability under the Acts.

Fuel means any oil or hazardous 
substance used or capable of being used 
to produce heat or power by burning, 
including power to operate equipment.

Incident means any occurrence or 
series of occurrences having the same 
origin, involving one or more vessels, 
facilities, or any combination thereof, 
resulting in the discharge or substantial 
threat of discharge of oil into or upon 
the navigable waters or adjoining 
shorelines or the exclusive economic 
zone.

Insurer means one or more insurance 
companies, associations of 
underwriters, shipowners’ protection 
and indemnity associations, or other 
persons, all of which must be acceptable 
to the Coast Guard.

M aster Certificate means a certificate 
issued under this part to builders, 
repairers, scrappers, and sellers of 
vessels.

Operator means a person, including, 
but not limited to, an owner, a demise 
charterer, or other contractor, who 
conducts the operation of, or who is 
responsible for the operation of, a 
vessel. Persons who are responsible for 
vessels in the capacity of a builder, 
repairer, scrapper, or seller are included 
in this definition of operator.

Owner means any person holding 
legal or equitable title to a vessel. In a 
case where a Certificate of 
Documentation or equivalent document 
has been issued, the owner is 
considered to be the person or persons 
whose name or names appear thereon 
as owner. For purposes of the 
Comprehensive Environmental
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Response, Compensation, and Liability 
Act “owner” does not include a person 
who, without participating in the 
management of a vessel, holds indicia of 
ownership primarily to protect the 
owner’s security interest in the vessel.

Public ves se/ means a vessel owned 
or bareboat chartered and operated by 
the United States, or by a State or 
political subdivision thereof, or by a 
foreign nation, except when the vessel is 
engaged in commerce.

Tank vessel means—
(1) A Uü. vessel that would be 

required to have a certifícate of 
inspection issued under 46 U.S.C. 3716 if 
it had oil or hazardous material in bulk 
as cargo or cargo residue on board, 
whether or not the cargo or cargo 
residue is actually on board;

(2) A foreign vessel that is required to 
have a certificate of compliance issued 
under 46 U.S.C. 3711; and

(3} A tank vessel referred to in 46 
U.S.C, 3702 (b), (cj, and (d).

Total Applicable Amount means the 
total applicable amount determined in 
accordance with the table in appendix 
G.

Vessel means as follows:
(1) For the purposes of the financial 

responsibility referred to in § 130.1(b)(1), 
vessel means every description of 
watercraft or other artificial contrivance 
used, or capable of being used, as a 
means of transportation on water, other 
than a public vessel Mobile offshore 
drilling units are mcfeded within the 
definition of vessel. They are treated as 
tank vessels for purposes of die Oil 
Pollution Act of 1090 under this part, 
when being used as an offshore facility. 
They are treated as vessels other than 
tank vessels forpurposes of firis part 
when not being used as offshore 
facilities.

(2) For file purposes of the financial 
responsibility referred to in $ 130.1(b)(2), 
vessel means every description of 
watercraft or other artificial contrivance 
used or capable of being used as a 
means of transportation on water.

§ 130.3 General.
(a) The regulations in this part set 

forth the procedures whereby an owner 
and operator of a vessel subject to these 
regulations can demonstrate that each is 
financially able to meet potential 
liability for costs and damages in the 
amounts established in the Acts.

(b) Where a vessel is operated by its 
owner, or the owner is responsible for 
its operation, the owner is considered to 
be the operator and shall submit the 
application for a certificate. In all other 
cases, the vessel operator shall submit 
the application.

(c) For U.S. vessels, gross tonnage, as 
referred to in this part, is determined as 
follows:

(1) For documented U.S. vessels 
measured under both 46 U.S.C. Chapters 
143 (Convention Measurement) and 145 
(Regulatory Measurement). The vessel’s 
regulatory gross tonnage is used to 
determine whether fire vessel exceeds 
300 gross tons, if the vessel is subject to 
the 300 gross ton threshold under section 
1016(a)(1) of the Oil Pollution Act of 
1990 (33 U.S.C. 2716 (a)(1). if the vessel’s 
regulatory tonnage is determined under 
the Dual Measurement System in 46 CFR 
part 69, subpart D, the higher gross 
tonnage is the regulatory tonnage for the 
purposes of the 300 gross ton threshold. 
The vessel’s Convention gross tonnage 
is used to determine the vessel’s 
required amount of financial 
responsibility.

(2) For all other U.S. vessels. The 
vessel’s gross tonnage under 46 CFR 
part 69 is used for determining both the 
300 gross ton threshold, if applicable, 
and the required amount of financial 
responsibility. If the vessel is measured 
under the Dual Measurement System, 
the higher gross tonnage is used in both 
determinations.

(d) For vessels of a foreign country 
that is a party to the International 
Convention on Tonnage Measurement of 
Ships, 1969 (the Convention), “gross 
tonnage,” as referred to in this part, is 
determined as follows:

(1) For vessels assigned, or presently 
required to be assigned, tonnages under 
Annex I of the Convention. The vessel’s 
gross tonnage under Annex I of the 
Convention is used for determining both 
the 300 gross ton threshold, if applicable, 
and the required amount of financial 
responsibility.

(2) For vessels not presently required 
to be assigned tonnages under Annex I 
of the Convention. Hie highest gross 
tonnage that appears an the vessel’s 
certificate of documentation or 
equivalent document and that is 
acceptable to the Coast Guard under 46 
U.S.C. chapter 143 is used for 
determining both the 300 gross ton 
threshold, if applicable, and the required 
amount of financial responsibility. If the 
vessel has no document or fire gross 
tonnage appearing cut the document is 
not acceptable under 46 U.S.C. chapter 
143[, fire vessel’s gross tonnage is 
determined by applying the Convention 
Measurement System under 46 CFR part 
69, subpart B, or if applicable, the 
Simplified Measurement System under 
46 CFR part 09, subpart E. The 
measurement standards applied are 
subject to applicable international 
agreements to which tire United States 
Government is a party.

(e) For vessels of a foreign country 
that is not a party to the Convention, 
“grass tonnage,” as referred to in this 
part, is determined as follows:

(1) For vessels measured under laws 
and regulations found by the 
Commandant to be similar to Annex I of 
the Convention. Hie vessel’s gross 
tonnage under the similar laws and 
regulations is used for determining both 
the 300 gross ton threshold, if applicable, 
and the required amount of financial 
responsibility. The measurement 
standards applied are subject to 
applicable international agreements to 
which the United States Government is 
a party.

(2) For vessels not measured under 
laws and regulations found by the 
Commandant to be similar to Annex I of 
the Convention. The vessel’s gross 
tonnage under 46 CFR part 69, subpart B, 
or, if applicable, eubpart E, is used for 
determining both the 300 gross ton 
threshold, if applicable, and the required 
amount of financial responsibility. The 
measurement standards applied are 
subject to applicable international 
agreements to which the United States 
is a party,

(f) Persons who agree to act as 
guarantors or self-insurers for the 
purposes of title I of fire Oil Pollution 
Act of 1990 agree to be bound by the 
vessel's gross tonnage as determined 
under paragraphs (c), fd), or (e) of this 
section, regardless of what gross 
tonnnage may appear on forms 
submitted under firis part.

§130.4 Where to apply for and obtain 
forms.

(a) Applications for certificates (see 
appendix A to this part), together with 
fees and evidence of financial 
responsibility, must be filed with the 
Coast Guard National Pollution Funds 
Center at the following address: [to be 
developed).

fb) Regulations concerning application 
forms are set forth in § § 130.6 and 130.7, 
regulations concerning fees are set forth 
in § 130.13, and regulations concerning 
evidence of financial responsibility are 
set forth in § 130.8. Forms may be 
obtained from [to be developed]. All 
requests for assistance, including 
telephone inquiries, in completing 
applications should be directed to the 
U.S. Coast Guard National Pollution 
Funds Center, Vessel Certification 
Division, \to be developed].

§ 130.5 Tim * to apply.
(a) A vessel operator who wishes to 

obtain a certificate must file a 
completed application form, evidence of 
financial responsibility and appropriate
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fees at least 21 days prior to the date the 
certificate is required.

(b) Applications are processed in the 
order in which they are received for 
filing at the National Pollution Funds 
Center.
§ 130.6 Applications, general instructions.

(a) All applications and supporting 
documents must be in English. All 
monetary terms must be expressed in 
United States dollars.

(b) The application must be signed by 
an authorized official of the applicant. 
The title of the signer must be shown in 
the space provided on the application.

(c) The application must be 
accompanied by a written statement 
providing authority to sign, where the 
signer is not disclosed as an individual 
(sole proprietor) applicant, a partner in a 
partnership applicant, or a director or 
other empowered officer of a corporate 
applicant.

(d) If, before the issuance of a 
certificate, the applicant becomes aware 
of a change in any of the facts contained 
in the application or supporting 
documentation, the applicant shall, 
within five days of becoming aware of 
the change, notify the Director, NPFC, in 
writing, of the change.
§ 130.7 Renewal of certificates.

(a) An application for a renewal 
certificate must be made in writing to 
the Director, NPFC, at least 21 days, but 
not earlier than 90 days, before the 
expiration date of the certificate. A 
letter may be used for this purpose.

(b) Each renewal application must be 
accompanied by the appropriate 
certification fee, identify any changes 
which have occurred since the original 
application was filed, and set forth the 
correct information in full.
§ 130.8 Financial responsibility, how 
established.

(a) General—In addition to submitting 
an application and fees, each applicant 
must submit, or cause to be submitted, 
evidence of financial responsibility in 
the total applicable amount determined 
in accordance with appendix G of this 
part.

(b) Methods—Evidence of financial 
responsibility must be established by 
one or more of the following methods:

(1) Insurance—Evidence may be 
established by filing with the Director, 
NPFC, an insurance form CG-5358- 
9(XX) illustrated in appendix B of this 
part (or, when applying for a Master 
Certificate, a master insurance form 
CG-5358-9A(XX) illustrated in appendix 
C of this part) executed by an insurer 
that has been approved by and remains

acceptable to the Director, NPFC, for 
purposes of this part.

(2) Surety bond—Evidence may be 
established by filing with the 
Commander, NPFC, a surety bond form 
(CG-5358-9B(XX), illustrated in 
appendix D of this part, executed by an 
acceptable surety company certified by 
the United States Department of the 
Treasury with respect to the issuance of 
Federal bonds in the penal sum of the 
bonds to be issued under this part.

(3) Self-insurance—An applicant may 
establish financial responsibility as a 
self-insurer by maintaining, in the 
United States, working capital and net 
worth each in amounts equal to or 
greater than the total applicable amount 
of financial responsibility required. As 
used in this paragraph, working capital 
means the amount of current assets 
located in the United States, less all 
current liabilities: and net worth means 
the amount of all assets located in the 
United States, less all liabilities 
anywhere in the world. Maintenance of 
the required working capital and net 
worth must be demonstrated by 
submitting, together with the initial 
application, the financial statements 
specified in paragraph (b)(3)(i) of this 
section for the applicant's last fiscal 
year preceding the date of application. 
Thereafter, for each of the applicant’s 
fiscal years, the applicant shall submit 
the statements as follows:

(i) Initial and annual submissions— 
An applicant or certificant shall submit 
annual, current, and audited non- 
consolidated financial statements with 
the associated notes, certified by an 
independent Certified Public 
Accountant. These financial statements 
must be accompanied by an additional 
statement from the Treasurer (or 
equivalent official) of the applicant or 
certificant certifying both the amount of 
current assets and the amount of total 
assets included in the accompanying 
balance sheet, which are located in the 
United States. If the financial statements 
cannot be submitted in non- 
consolidated form, a consolidated 
statement may be submitted if 
accompanied by an additional statement 
prepared by the same Certified Public 
Accountant, certifying to the amount by 
which the applicant’s or certificant’s—

(A) Total assets, located in the United 
States, exceed its total (i.e., worldwide) 
liabilities; and

(B) Current assets, located in the 
United States, exceed its total current 
liabilities. This additional statement 
must specifically name the applicant or 
certificant, indicate that the amounts so 
certified relate only to the applicant or 
certificant, apart from any other entity,

and identify the consolidated financial 
statement to which it applies.

(ii) Semiannual submissions—When 
the applicant’s or certificant’s 
demonstrated net worth is not at least 
ten times the total applicable amount of 
financial responsibility under the Acts, 
affidavits must be filed by the 
applicant’s or certificant’s corporate 
Treasurer (or equivalent official for a 
non-corporate entity) covering the first 
six months of the applicant’s or 
certificant’s fiscal year. The affidavits 
must state that neither the working 
capital nor the net worth have, during 
the first six months of the current fiscal 
year, fallen below the applicant’s or 
certificant’s total applicable amount of 
financial responsibility.

(iii) Additional submissions—(A) 
Additional financial information must 
be submitted upon request of the 
Director, NPFC.

(B) All applicants or certificants who 
utilize self-insurance shall notify the 
Director, NPFC, within five days of the 
date they know, or have reason to 
believe, that the amounts of working 
capital or net worth have fallen below 
the required total applicable amount of 
financial responsibility.

(iv) Time for submissions—All 
required annual financial statements 
must be received by the Director, NPFC, 
within 90 days after the close of the 
applicant’s or certificant’s fiscal year, 
and all affidavits required by paragraph
(b)(3)(ii) of this section within 30 days 
after the close of the applicable six- 
month period. Upon written request, the 
Director, NPFC, may grant an extension 
of the time limits for filing financial 
statements or affidavits. A request for 
extension must set forth sufficient 
reason to justify the extension and must 
be delivered at least 15 days before the 
statements or affidavits are due. 
Requests for extensions of more than 60 
days will not be considered.

(v) Failure to submit—Certificates are 
subject to revocation for failure to 
submit any statement, data, notification, 
or affidavit required by paragraph (b)(3) 
of this section.

(vi) Waivers—(A) If the applicant or 
certificant is a regulated public utility, a 
municipal or higher-level governmental 
entity, or an entity operating solely as a 
charitable, non-profit making 
organization qualifying under section 
501(c) Internal Revenue Code, the 
Director, NPFC may waive the working 
capital requirement. The applicant or 
certificant must demonstrate in writing 
that the grant of a waiver would benefit 
at least a local public interest without 
resulting in undue risk to the 
environment and without resulting in
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undue risk that the applicant or 
certificant would he unable to maintain 
its required total applicable amount of 
financial responsibility under the Acts.

(B) The Director, NPFC, may waive 
the working capital requirement where 
the applicant or certificant demonstrates 
in writing that working capital is not a 
significant factor in the applicant’s or 
certificant’s financial condition. An 
applicant’s or certificant’s net worth in 
relation to the amount of its required 
total applicable amount of financial 
responsibility under the Acts and a 
substantial and consistent history of 
stable operations are major elements in 
such a demonstration.

(4} Guaranty—An applicant or 
certificant may file with the Director, 
NPFC, a Guaranty Form (Master 
Guaranty Form when applying for a 
Master Certificate} executed by a 
guarantor acceptable to the Coast 
Guard. The guarantor must comply with 
all of the self-msurance provisions of 
this part. In addition, the amounts of 
working capital and net worth required 
to be demonstrated by an acceptable 
guarantor must be no less than the 
aggregate total applicable amounts of 
financial responsibility underwritten as 
a guarantor and self-insurer under this 
part.

(c) Forms—general—The Application 
Form, Insurance Form, Master Insurance 
Form, Surety Bond Form, Guaranty 
Form, and Master Guaranty Form are 
illustrated in appendices B through F of 
this part. If more than one insurer, 
guarantor, pr surety joins in executing 
an insurance, guarantee, or surety bond 
form, this action constitutes joint and 
several liability for such joint 
underwriters. Each form submitted 
under this part must set forth in full the 
correct legal name of the vessel operator 
to whom certificates are to be issued.

(d) Direct action—The evidence of 
financial responsibility forms, and any 
other undertaking accepted under this 
part, must contain an acknowledgment 
by the respective insurer or other 
guarantor that an action in court by a  
claimant (including a claimant by right 
of subrogation) for costs and damages 
claims arising under the provisions of 
the Acts, may be brought directly 
against the insurer or other guarantor. 
The forms and other undertakings must 
also provide that, in the event an action 
is brought directly against the insurer or 
other guarantor, die insurer or other 
guarantor or similar party shall be 
entitled to invoke only those rights and 
defenses permitted by the respective 
Acts.

(e) Public access to data—Financial 
data filed by applicants, certificants, 
and other persons is considered public

information to the extent required by the 
Freedom of Information Act (5 U.S.C.
552) and permitted by the Privacy Act (5 
U.S.C. 552a).

§ 130.9 individual and Fleet Certificates.
(a) An Individual Certificate for each 

vessel listed on a completed application 
is issued by the Director, NPFC, when 
acceptable evidence of financial 
responsibility has been provided and 
appropriate fees have been paid except 
where a Fleet Certificate is issued under 
this section or where a Master 
Certificate is issued under § 130.11. Each 
certificate is issued only in the name of 
a vessel operator and is effective for not 
more than three years from the date of 
issue. Additional vessels may be added 
to a previously submitted application for 
Individual Certificates by submission of 
a letter from an authorized official of the 
applicant, setting forth all information 
required in item 5 of the application 
form. Additional acceptable evidence of 
financial responsibility, if required, and 
certification fees must be submitted for 
these additional vessels.

(b) The original Individual Certificate 
must be carried on the vessel named in 
the Certificate. However, a legible copy 
(certified as accurate by a  notary public 
or other person authorized to take oaths 
in the United States) may be carried 
instead of the original if the vessel is an 
unmanned barge and does not have a 
document carrying device which the 
vessel operator believes would offer 
suitable protection for the original' 
certificate. If a copy is carried aboard a 
barge, the original must be retained at a 
location in the United States and must 
be readily accessible for inspection by 
U.S. Government officials. An exception 
will also be made in the case of an 
operator of two or more barges that are 
not tank vessels and which from time to 
time may be subject to this Part (e.g., a 
hopper barge over 300 gross tons when 
carrying oily cargo). If the operator of 
such a fleet arranges with an acceptable 
guarantor to provide insurance to cover, 
automatically, all such barges for which 
the operator may from time to time be 
responsible, a Fleet Certificate will be 
issued to that operator. A legible copy of 
the Fleet Certificate, certified as 
accurate by a  notary public or other 
person authorized to take oaths in the 
United States, must be carried on each 
barge when subject to this Part. In 
addition, the original Fleet Certificate 
must be retained at a location in the 
United States and must be readily 
available for inspection by U.S. 
Government officials. The original Fleet 
Certificate, when invalid, must be 
returned immediately to the Director, 
NPFC, and all copies must be destroyed.

Where the certificant ceases to be the 
operator cf a barge covered by a Fleet 
Certificate, the copy of the Fleet 
Certificate carr ed aboard that barge 
must be immediately destroyed by the 
certificant.

(c) Erasures or other alterations on a 
certificate or copy, except the 
certifications permitted in paragraph (b) 
above, are prohibited and automatically 
void the certificate or copy.

(d) If at any time after a certificate has 
been issued, a certificant becomes 
aware of a change in any of the facts 
contained in the application or 
supporting documentation, the 
certificant shall notify the Director, 
NPFC, in writing within 10 days of 
becoming aware of the change.

(e) At the moment a certificant ceases 
to be tire operator of a vessel for any 
reason, including cases where the vessel 
is scrapped or transferred to a new 
responsible operator, the Individual 
Certificate naming the vessel, and any 
copies of the Certificate, become void.
At that moment, their further use is 
prohibited. The certificant shall, within 
10 days, complete the reverse side of the 
original Individual Certificate naming 
the vessel involved and return the 
Certificate to the Director, NPFC. If the 
Certificate cannot be returned because it 
has been lost or destroyed, the 
certificant shall, as soon as possible, 
submit the following information in 
writing to the Director, NPFC:

(1) The number of the Individual 
Certificate and the name of the vessel.

(2) The date and reason why the 
certificant ceased to be the operator of 
the vessel.

(3) The location of the vessel on the 
date the certificant ceased to be the 
operator.

(4) The name and mailing address of 
the person to whom the vessel was sold 
or transferred.

(f) In the event of the temporary 
transfer of an unmanned barge 
certificated under this part, where the 
certificant transferring the barge 
continues to be liable under the Acts 
and continues to maintain on file 
adequate evidence of financial 
responsibility with respect to the barge, 
the existing Individual Certificate 
remains in effect. A temporary new 
Individual Certificate need not be 
obtained.

§ 130.19 Operator's responsibility for 
identification.

(a) Each operator of a certificated 
vessel, other than an unmanned barge, 
who is not the owner of the vessel shall 
ensure that the original or a legible copy 
of the demise charter-party, or any other
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written document which specifies the 
responsible operator for the vessel, is 
maintained on board the vessel.

(b) The demise charter-party or other 
document required by paragraph (a) of 
this section must be presented for 
examination to U.S. Government 
officials, upon request.

§ 130.11 Master certificates.
(a) A contractor or other person who 

is responsible for vessels in the capacity 
of a builder, repairer, scrapper, or seller 
may choose to apply for a Master 
Certificate instead of applying for an 
Individual Certificate for each vessel. A 
Master Certificate covers all of the 
vessels held by the applicant solely for 
purposes of construction, repair, 
scrapping, or sale. A vessel which is 
being operated commercially in any 
business venture, including the business 
of building, repairing, scrapping, or 
selling other vessels (e.g. a slop barge 
used by a shipyard) is not eligible to be 
covered by a Master Certificate. Any 
vessel that requires a certificate, but is 
not eligible for a Master Certificate, 
must be covered by either an Individual 
Certificate or a Fleet Certificate.

(b) The application procedure for a 
Master Certificate is the same as for 
other certificates. Evidence of financial 
responsibility may be established in 
accordance with § 130.8 by submission 
of an acceptable Master Insurance 
Form, Surety Bond Form, or Master 
Guarantee Form or by submission of 
acceptable Self-Insurance 
documentation. Applications must be 
completed in full, except for Item 5. The 
applicant must make the following 
statement in Item 5: “This is an 
application for a Master Certificate. The 
largest tank vessel to be covered by this
application is ________gross tons. The
largest vessel other than a tank vessel is
________gross, tons.” The dollar amount
of financial responsibility evidenced by 
the applicant must be sufficient to meet 
the total applicable amount required 
under the Acts.

(c) Each Master Certificate issued by 
the Director, NPFC, indicates—

(1) The name of the applicant (i.e. the 
builder, repairer, scrapper, or seller);

(2) The date of issuance and 
termination, encompassing a period of 
not more than three years; and

(3) The gross tons of the largest tank 
vessel and gross tons of the largest 
vessel other than a tank vessel eligible 
for coverage by that Master Certificate. 
The Master Certificate does not identify 
the names of the vessels covered by the 
Certificate.

(d) Additional vessels which do not 
exceed the respective tonnages 
indicated on the Master Certificate and

which are eligible for coverage by a 
Master Certificate are automatically 
covered by that Master Certificate.
Before acquiring a vessel, by any means, 
including conversion of art existing 
vessel, that would have the effect of 
increasing the certificant’s total 
applicable amount of financial 
responsibility above that provided for 
issuance of the existing Master 
Certificate, the certificant shall submit 
the following:

(1) Evidence of increased financial 
responsibility to cover the greater total 
applicable amount.

(2) A new certification fee.
(3) Either a new application form or a 

letter amending the existing application 
form to reflect the new gross tonnage 
which is to be indicated on a new 
Master Certificate.

(e) A person to whom a Master 
Certificate has been issued shall submit 
to the Director, NPFC, every six months, 
after the month in which the Master 
Certificate is issued, a report indicating 
the name, previous name, type, and 
gross tonnage of each vessel covered by 
the Master Certificate during the 
preceding six-month reporting period 
and indicating which vessels, if any, are 
tank vessels.

(f) A legible copy of the Master 
Certificate (certified as accurate by a 
notary public or other person authorized 
to take oaths in the United States) must 
be carried aboard each vessel covered 
by the Master Certificate. The original 
Master Certificate must be retained in 
the United States and be kept readily 
accessible for inspection by U.S. 
Government officials.

(g) Upon revocation or other 
invalidation of the Master Certificate, 
the original must be returned within ten 
days to the Director, NPFC. The person 
in whose name the certificate was 
issued shall ensure that all copies of the 
certificate are destroyed.

§ 130.12 Certificates, denial or revocation.
(a) A certificate may be denied or 

revoked for any of the following 
reasons:

(1) Making any willfully false 
statement in connection with an 
application for an initial certificate, a 
request for a renewal certificate, the 
retention of an existing certificate, or 
any other matter under this part.

(2) Failure to establish or maintain 
evidence of financial responsibility as 
required by this part.

(3) Failure to comply with or respond 
to lawful inquiries, regulations, or orders 
of the Coast Guard pertaining to 
activities subject to this part.

(4) Failure to timely file required 
statements, data, notifications, or 
affidavits.

(5) Cancellation or termination of any 
insurance, surety bond, guaranty, or 
other form or undertaking under this 
part, unless acceptable substitute 
evidence of financial responsibility has 
been submitted.

(b) Denial or revocation of a 
certificate is immediate and without 
prior notice where the applicant or 
certificant—

(1) Is no longer the responsible 
operator of the vessel in question;

(2) Fails to submit a completed 
application, furnish acceptable evidence 
of financial responsibility in support of 
an application or submit required fees; 
or

(3) Permits the cancellation or 
termination of the insurance, surety 
bond, guaranty, or other undertaking 
upon which the continued validity of the 
certificate was based.

(c) Except as under paragraph (b) of 
this section, before the denial or 
revocation of a certificate, the Director, 
NPFC, will advise the applicant or 
certificant, in writing, of the intention to 
deny or revoke the certificate, and 
states the reason therefor.

(d) If the intended revocation is based 
on failure to timely file the required 
financial statements, data, notifications, 
or affidavits, the revocation is effective 
10 days after the date of the notice of 
intention to revoke, unless, before 
revocation, the certificant demonstrates 
to the satisfaction of the Director, NPFC, 
that the required documents were timely 
filed or that revocation is inappropriate.

(e) If the intended denial or revocation 
is based on paragraph (a)(1) or (a)(3) of 
this section, the applicant or certificant 
may request, in writing, an opportunity 
to present information for the purpose of 
showing that the applicant or certificant 
is in compliance with this part. The 
request must be received within 10 days 
after the date of the notification of 
intention to deny or revoke.

§ 130.13 Fees.
(a) This section establishes the 

application fee imposed by the Coast 
Guard for processing applications. It 
also establishes the certification fee 
imposed by the Coast Guard for the 
issuance or renewal of certificates.

(b) Certificates will not be issued until 
the fees set forth in paragraphs (d) and
(e) of this section have been paid.

(c) Fees must be paid in United States 
currency, by check, draft, or postal 
money order made payable to the U.S. 
Coast Guard. Cash will not be accepted.
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(d) An applicant who submits an 
application for the first time under this 
part, shall pay an initial, non-refundable 
application fee of $150 for each type of 
application (i.e. individual Certificate(s), 
Fleet Certificate, and Master 
Certificate). Applications for additional 
Individual Certificates, or to amend or 
renew any type of existing certificate, 
do not require new application fees. 
However, once an application for an 
Individual Certificate(s) is withdrawn 
for any reason and the applicant holds 
no valid Individual Certificate(s), the 
applicant must submit a new application 
form and an application fee of $150 in 
order to reapply for an Individual 
Certificate(s) covering the same or 
different vessel(s). Similarly, a new 
application form and fee is required to 
obtain a new Fleet or Master Certificate 
following invalidation of such 
certificate.

(e) In addition to a first-time 
application fee of $150, applicants must 
pay a certification fee of $80 for each 
certificate issued. Applicants shall 
submit the certification fee for each 
vessel listed in, or later added to, an 
application for an Individual 
Certificate(s). The $80 certification fee is 
required to renew or to reissue a 
certificate for any reason, including, but 
not limited to, a name change or a lost 
certificate.

(f) Certification fees are refunded, 
upon receipt of a written request, if the 
application is denied or withdrawn 
before issuance of the certificate. 
Overpayments of application and 
certification fees are refunded, on 
request, only if the refund is for $50 or 
more. However, any overpayments not 
refunded will be credited, for a period of 
three years from the date of receipt of 
the monies by the Coast Guard, for the 
applicant’s possible future use under 
this part.

§ 130.14 Enforcement.
(a) Any vessel operator required to 

establish and maintain evidence of 
financial responsibility under section 
1016 of the Oil Pollution Act of 1990 (33 
U.S.C. 2716) who fails to comply with 
this part is subject to a civil penalty of 
not more than $25,000 per day of 
violation in accordance with section 
4303(a) of the Oil Pollution Act of 1990 
(33 U.S.C. 2716a(a)). In addition, under 
section 4303(b) of that Act (33 U.S.C. 
2716a(b)), the Attorney General may 
secure such relief as may be necessary 
to compel compliance with this part 
including termination of operations. 
Further, any vessel owner or operator 
required to establish and maintain 
evidence of financial responsibility 
under section 108(a)(1) of the
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Comprehensive Environmental 
Response, Compensation, and Liability 
Act, as amended (42 U.S.C. 9608(a)(1)) 
who fails to comply with this part is 
subject to a Class I administrative civil 
penalty of not more than $25,000 per 
violation and a Class II administrative 
civil penalty or judicial penalty of 
$25,000 per day of violation (or $75,000 
per day if a second or subsequent 
violation) in accordance with section 
109(a) of the Comprehensive 
Environmental Response,
Compensation, and Liability Act, as 
amended (42 U.S.C. 9609(a)).

(b) The Secretary of the Treasury 
shall withhold or revoke the clearance 
required by section 4197 of the Revised 
Statutes (46 U.S.C. 91) to any vessel 
subject to this part which does not 
produce evidence of financial 
responsibility required by the Acts.

(c) The Coast Guard may deny entry 
to any port or place in the United States • 
or the navigable waters of the United 
States, and may detain at a port or place 
in the United States in which it is 
located, any vessel subject to this part, 
which, upon request, does not produce 
evidence of financial responsibility 
required by the Acts.

(d) Any vessel subject to this part 
which is found in the navigable waters 
without the necessary evidence of 
financial responsibility is subject to 
seizure by and forfeiture to the United 
States.

(e) Knowingly and willfully using an 
invalid Certificate, or any copy thereof, 
constitutes fraud.
§130.15 Service of process.

(a) When executing the forms required 
by this part, each applicant and 
guarantor shall designate thereon a 
person located in the United States as 
its agent for service of any process for 
purposes of the Acts. Each such 
designated agent shall acknowledge the 
designation in writing unless such agent 
has already furnished the Commander, 
NPFC, with a “master” concurrence 
showing that it has agreed in advance to 
act as the United States agent for 
service of process for the applicant or 
guarantor in question.

(b) If any applicant or guarantor 
desires, for any reason, to change any 
designated agent, the change must be 
accomplished by notifying Director, 
NPFC, of the change and furnishing the 
relevant information, including the 
acknowledgment under paragraph (a) of 
this section, if required. In the event of 
death, disability, or unavailability of a 
designated agent, the applicant or 
guarantor shall designate another agent 
in accordance with paragraph (a) of this 
section within 10 days of knowledge of
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any such event. The new designation 
must be submitted to the Director,
NPFC. Failure to so designate and 
maintain a viable agent for service of 
process may lead to revocation of a 
certificate.

(c) If any designated agent can not be 
served because of death, disability, 
unavailability or similar event, and 
another agent has not been designated 
pursuant to this section, then service of 
process on Director, NPFC, will serve as 
if service of process had been effected 
on the designated agent. Service of 
process on Director, NPFC, will not be 
effective unless the server—

(1) Sends the applicant or guarantor 
by registered mail, at its last known 
address on file with Director, NPFC, a 
copy of each document served on 
Director, NPFC; and

(2) Attests to this mailing, at the time 
process is served upon Director, NPFC, 
indicating that the intent of the mailing 
is to effect service of process on the 
applicant or guarantor and that service 
on the designated agent is not possible, 
stating the reason why.

Appendix A to Part 130—Application 
Form

Department of Transportation U.S. 
Coast Guard CG-________
Application for Certificate of Financial 
Responsibility (Water Pollution)

Instructions: Please type or print clearly 
and submit this application to the Director, 
Coast Guard National Pollution Funds Center 
[to be developed). The application is in four 
parts: Part I—General; Part II—Evidence of 
Financial Responsibility; Part III—  
Declaration; and Part IV—Concurrence of 
Agent. Applicants must answer all applicable 
questions. If a question does not apply, 
answer “not applicable.” Incomplete 
applications will be returned. If additional 
space is required, supplemental sheets may 
be attached. All information must be 
provided in the English language.

This Space for Use by CG Only
General (Part I of 4 Parts)

1. (a) Legal name of applicant (name of 
legally responsible operator of all vessels 
listed in part II):

(b) English equivalent of legal name if 
customarily written in language other than 
English:

(c) Trade name, if any:
2. Is this the first time the above-named 

applicant is submitting application Form CG- 
5358-8?
□  Yes NoD

If “No” what Coast Guard control number 
was assigned to the first application Form CG 
5358-8(6-83)?

3. State applicant’s legal form of 
organization, i.e., whether operating as an 
individual, corporation, partnership, 
association, joint stock company, business
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trust or other organized group of persons 
(whether incorporated or not), or as a 
receiver, trustee, or other liquidating agent, 
and briefly describe current business 
activities and length of time engaged therein.

(a) If a corporation, association, or other 
organization, please indicate:

Name of U.S. state or foreign country in 
which incorporated or organized:

Date of incorporation or organization:
(b) If a partnership, give name and address 

of each partner.
4. Name and address of applicant's United 

States agent or other person authorized by 
applicant to accept legal service in the United 
States. (See part IV)
Evidence of Financial Responsibility (Part II 
of 4 Parts)

5. List all vessels to which 33 Code of 
Federal Regulations section 130.1(a) applies 
and for which you are the operator.

In column (f) indicate the number ' I "  if the 
operator is also the registered owner.
Indicate “2” in column (f) if the operator is 
not the registered owner.

(a) Name of vessel.
(b) Type of vessel (see note below).
(c) Country of registry.
(d) Registration number.
(e) Gross tons.
(f) “1” or “2".
Note: Designate the type of vessel by using 

a number from one of the following 
categories:
Cargo Vessels,. Self-Propelled
Breakbulk freighter 10 
Container ship 1 11 
Roll on-roll off 12
Barge carrier (e.g, lash, Seabee) 13 
Recreational Vessels 
All types of pleasure craft 40 
Utility Craft
Combination breakbulk containership 1 14 
Combination roll on-roll off containership 1 

15
Combination barge carrier containership 1 16
Tanker 17
Dry bulk carrier 18
All other self-propelled cargo vessels 19
Tank barge 50
Tug and towboat 51
Barge and scow 52
Drilling rig 53
Fishing vessel 54
Factory vessel 55
Research vessel 56
All other utility craft * 57
Passenger Vessels
Passenger vessel a 30
Combination passenger/cargo vessel 8 31
Ferry 8 32
Miscellaneous
Vessels not otherwise specified 60

(g) If applicant indicated ''2" for any vessel 
listed above in column 5(f), indicate:

1 Container ship categories should be assigned 
only to vessels having fixed container cells or 
regularly carrying multi-tier container deckloads.

* Passenger categories should be assigned only to 
vessels carrying more than 12 passengers for hire.

3 Includes floating cranes, dredges, docks, etc.

Name of vessel:
Owner.
Owner’s Mailing Address:

6. Items 7 through 10 are optional methods 
of establishing financial responsibility. Check 
the appropriate box(es) below and answer 
only the item(s) which are applicable to this 
application:
□  Insurance (Answer item 7)
□  Surety Bond (Answer item 8)
□  Guaranty (Answer item 9)
□  Self-insurer (Answer item 10)

7. Name and address of applicant's insurer 
(evidence of insurance acceptable to the 
Director, Coast Guard National Pollution 
Funds Center, must be filed before a 
Certificate will be issued):

8. Total amount of surety bond. (Surety
Bond Form CG 5358-9B ( ) must be filed
before a Certificate will be issued). Name and 
address of applicant’s surety:

9. Name and address of applicant’s
guarantor (Guaranty Form CG 5359-9C( )
and all required financial data must be filed 
before a Certificate will be issued. If 
applicant is applying for a Master Certificate, 
the correct guaranty is Form CG 5358-90
( )-
Guarantor’s fiscal year: ■ _________ (Month)

(Day) to ____________ (Month) (Day)
10. If applicant intends to qualify as a self- 

insurer, attach all required financial data and
indicate fiscal year:____________ (Month)
(Day) to ____________ (Month) (Day)
Declaration (Part III of 4 Parts)

11. Applicant's mailing address (street, 
number, post office box, city, state or 
country, and ZIP code if in the United States):

12. Telex number and answerback:
13. Type or print in this space the name 

and title of the official who is signing this 
application:

14. Address of principal office in the United 
States (if any):

15. Area code and telephone no.:
I declare that I have examined this 

application, including any accompanying 
schedules and statements, and, to the best of 
my knowledge and belief, it is true, correct, 
and complete. Furthermore, it is agreed that 
the applicant named in item 1(a) of part I 
above is the responsible operator of all 
vessels now listed in or later added to this 
application. I also agree that in the event the 
agent designated in item 4 of part I above, or 
his replacement as may be designated later 
with the approval of the Director, Coast 
Guard National Pollution Funds Center, 
cannot be served due to death, disability, 
unavailability or similar event, the Director, 
Coast Guard National Pollution Funds 
Center, shall be deemed to be the agent for 
service of process. I have signed this 
application in my above indicated capacity 
as an authorized official of the applicant, or, 
if acting under a power of attorney, pursuant 
to the power vested in me by the said 
applicant as evidenced by the attached 
document
D ate_________ __  Signature of above official

Note: Please be sure that parts L II, and Hf 
have been completed in full and that part III 
has been dated and signed. Then proceed to 
part IV, attached.

No certificate will be issued unless a 
completed application form has been 
received, processed and approved—
33 CFR part 130.
Comments:

The statements hereinabove set forth are 
made subject to penalties prescribed by law 
for any person who knowingly and willfully 
makes false statements on any matter within 
the jurisdiction of an agency of the United 
States (18 U.S.C. 1001).
Concurrence of Agent (Part IV of 4 Parts)

Part IV-A must be completed by the person 
designated in item 4 of part I to serve as 
applicant’s United States agent for service of 
legal process. Part IV-B must be completed by 
the applicant After parts IV-A and IV-B are 
completed, part IV should be submitted to the 
Director, Coast Guard National Pollution 
Funds Center, by the applicant or by the 
agent, either separately or together with parts 
I, II, and III. (Part IV need not be completed if 
the agent designated in item 4 of part I 
already has submitted to the U.S. Coast 
Guard an acceptable blanket Concurrence of 
Agent, agreeing to serve on behalf of certain 
applicants who designate such agent).
Part IV-A
It is hereby agreed th at-------------------------------
shall serve as the herein named applicant’s 
United States agent for service of legal 
process for purposes of part 130, title 33, CFR. 
This designation and agreement shall cease 
immediately in the event that said applicant 
designates a new agent acceptable and 
agreed to by the Director, Coast Guard 
National Pollution Funds Center.
Date: --------------------------- ----------------------
Signature of person signing on behalf of 
agent:

Title:
Business address:
Part FV-B (To be Completed by Applicant)
Name of applicant (From item 1(a)):
Signature of person signing on behalf of 

applicant: (Person signing here should 
also sign in appropriate place on Part III) 

Date:
Type or Print Name and Title:

Appendix B to Part 130—Insurance 
Form

Department of Transportation U.S. 
Coast Guard Insurance Form No. CG- 
5350-9 Furnished as Evidence of 
Financial Responsibility Under the Oil 
Pollution Act of 1990 and the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act, as Amended

(Name of Insurer)
(hereinafter “Insurer’’} hereby certifies that 
for purposes of complying with the financial 
responsibility provisions of the Oil Pollution 
A ct of 1990 (hereinafter referred to as OPA) 
and Comprehensive Environmental 
Response, Compensation, and Liability Act 
(hereinafter referred to as CERCLA), as
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amended (hereinafter referred to collectively 
as the “Acts”), the vessel owners and 
operators of each respective vessel specified 
in the schedules below are insured by it 
against liability for costs and damages to 
which such vessel owners and operators 
could be subjected under either section 1002 
OPA or section 107(a)(1) CERCLA, or both, in 
an amount equal to the total of the applicable 
amounts determined in accordance with part 
I and part II of the Applicable Amount Table 
below, respecting each such vessel.

The amount and scope of insurance 
coverage hereby provided by the Insurer is 
not conditioned or dependent in any way 
upon any contract, agreement or 
understanding between an assured owner or 
operator and the insurer. Coverage hereunder 
is as required for purposes of evidencing 
financial responsibility under each of the 
Acts, separately, at the levels in effect at the 
time of the incident(s), rel’ease(s) or 
threatened release(s) giving rise to claims.

(Name of Agent)

with offices located at

is hereby designated as the Insurer’s Agent in 
the United States for service of process for 
the purposes of this undertaking. If the 
designated agent cannot be served due to 
death, disability or unavailability, the 
Director, Coast Guard National Pollution 
Funds Center, shall be the agent for service of 
process.

The Insurer consents to be sued directly 
with respect to any claims for costs and 
damages arising under section 1002 OPA or 
section 107(a)(1) CERCLA, or both, against 
any of said owners or operators. However, in 
any direct action under the Oil Pollution Act 
of 1990 the Insurer’s liability per vessel per 
incident shall not exceed the amount 
determined under section 1018(g) of that Act 
and, in any direct action under the 
Comprehensive Environmental Response, 
Compensation, and Liability Act, as 
amended, the Insurer’s liability per vessel per 
release or threatened release shall not exceed 
the amount determined under section 
108(d)(1) of that Act. 'i’he Insurer shall be 
entitled to invoke only the rights and 
defenses specifically permitted to guarantors 
by the Act under which the action is brought.

The insurance evidenced by this 
undertaking shall be applicable only in 
relation to incidents, releases and threatened 
releases occurring on or after the effective 
date and before the termination date of this 
undertaking and shall be applicable only in 
relation to incidents, releases and threatened 
releases giving rise to claims under section 
1002 OPA or section 107(a)(1) CERCLA, or 
both, with respect to any of the vessels listed 
below.

The effective date of this undertaking for 
each vessel listed below, shall be the date 
such vessel is named in or added to the 
schedules below. For each such vessel, the 
termination date of this undertaking shall be 
30 days after the date of receipt of written 
notice by the Director, Coast Guard National 
Pollution Funds Center (Center) that the 
Insurer has elected to terminate the insurance 
evidenced by this undertaking and has so 
notified the vessel operator identified on the 
schedule below.

However, with respect to any vessel which 
is carrying oil or hazardous substances in 
bulk as cargo that has been loaded before the 
above termination date, termination shall not 
take effect earlier than 30 days from receipt 
of the notice prescribed above and 
furthermore not until either (1) completion of 
discharge of such cargo or (2) 60 days after 
the date of receipt by the Center of the 
written notice prescribed above, whichever 
date is earlier.

Termination of this undertaking as to any 
vessel shall not affect the liability of the 
Insurer in connection with an incident, 
release, or threatened release occurring prior 
to the date such termination becomes 
effective.

If during the currency of this undertaking 
an owner or operator requests that an 
additional vessel be made subject to this 
undertaking and if the Insurer accedes to 
such request and so notifies the Center, then 
such vessel shall be deemed included in the 
schedules below.

If more than one Insurer joins in executing 
this undertaking, such action shall constitute 
joint and several liability on the part of such 
Insurers. The definitions in 33 CFR part 130 
apply to this undertaking.

Effective Date of Coverage for Vessels 
Originally Named in This Undertaking:

day/ month/year

(Name of Insurer)

(Mailing Address)

By: --------------------------------------- ----------------
(Signature of Official Signing On Behalf of 
Insurer)

(Typed Name and Title of Signer)

Applicable Amount Table
(I) Applicable Amount under section 1010, 

Oil Pollution Act:
(A) Tank Vessel—
(i) Over 300 gross tons 1 but not to exceed 

3000 gross tons: the greater of $2,000,000 or 
$1200 per gross ton;

(ii) Over 3000 gross tons: the greater of 
$10,000,000 or $1200 per gross ton.

(B) Vessel other than a tank vessel—over 
300 gross tons 1; the greater of $500,000 or 
$600 per gross ton.

(II) Applicable amount under section 108, 
Comprehensive Environmental Response, 
Compensation, and Liability Act:

Vessel over 300 gross tons—the greater of 
$5,000,000 or $300 per gross ton.

(III) Total Applicable Amount =  Maximum 
applicable amount calculated under (I) plus 
maximum applicable amount calculated 
under (II).
Insurance Form No.-------------------------------------

1 This minimum gross ton limit does not apply to 
any vessel using the waters of the U.S. exclusive 
economic zone to transship or lighter oil destined 
for a place subject to the jurisdiction of the United 
States.

Schedule of Vessels

Vessel Gross tons Operator

Insurance Form No.-------------------------
CG-------------------------------------------------

Schedule of Vessels Added to Above 
Schedule

Vessel Gross tons Operator Date added

Insurance Form No.-------------------------------------

Appendix C to Part 130—Master 
insurance Form

Department of Transportation U.S. 
Coast Guard Master Insurance Form 
No. CG-5358-9A Furnished as 
Evidence of Financial Responsibility 
for Builders, Repairers, Scrappers, or 
Sellers of Vessels Under the Oil 
Pollution Act of 1990 and the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act, as Amended

(Name of Insurer)
(hereinafter “Insurer”) hereby certifies that

(Name of Assured)
(hereinafter “Assured”) and the owner of 
each vessel covered hereunder are insured by 
it against cost and damage liability for 
purposes of complying with the financial 
responsibility provisions of the Oil Pollution 
Act of 1990 (hereinafter referred to as OPA) 
and the Comprehensive Environmental 
Response, Compensation, and Liability Act 
(hereinafter referred to as CERCLA), as 
amended (hereinafter referred to collectively 
as the “Acts”). This undertaking shall be 
applicable in relation to any vessel for which 
either or both Acts require financial 
responsibility and which the Assured may 
from time to time hold for purposes of 
construction, repair, scrapping, or sale. The 
amount of liability insured hereunder is equal 
to the total of the applicable amounts 
determined in accordance w’ith part I and 
part II of the Applicable Amount Table 
below, respecting each such vessel. The 
amount and scope of insurance coverage 
hereby provided by the Insurer is not 
conditioned or dependent in any way upon 
any contract, agreement or understanding 
between the owner or Assured and the 
Insurer. Coverage hereunder is as required 
for purposes of evidencing financial 
responsibility under each of the Acts, 
separately, at the levels in effect at the time
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of the incident(s), release(s) or threatened 
release(s) giving rise to claims.

(Name of Agent)
with offices located at --------------------------

is hereby designated as the Insurer’s agent in 
the United States for service of process for 
purposes of this undertaking. If the 
designated agent cannot be served due to 
death, disability, or unavailability, the 
Director. Coast Guard National Pollution 
Funds, shall be the agent for service of 
process.

The Insurer consents to be sued directly in 
respect of any claims for costs and damages 
arising under section 1002 OPA or section 
107(a)(1) CERCLA, or both, against the 
Assured or the owner. In any direct action 
under the Oil Pollution Act of 1990, the 
Insurer’s liability per vessel per incident shall 
not exceed the amount determined under 
section 1016(g) of that Act and, in any direct 
action under the Comprehensive 
Environmental Response, Compensation, and 
Liability Act, as amended, the Insurer’s 
liability per vessel per release or threatened 
release shall not exceed the amount 
determined under section 108(d)(1) of that 
Act. The Insurer shall be entitled to invoke 
only the rights and defenses specifically 
permitted to guarantors by the Act under 
which the action is brought.

The insurance evidenced by this 
undertaking shall be applicable only in 
relation to incidents, releases or threatened 
releases which give rise to claims under 
section 1002 OPA or section 107(a)(1) 
CERCLA, or both, in respect to any of the 
above-mentioned vessels and which occur on 
or after the below-specified effective date of 
this undertaking and before the termination 
date of this undertaking. Such termination 
date shall be 30 days after the date of receipt 
by the Director, Coast Guard National 
Pollution Funds Center (Center), of written 
notice that the Insurer has elected to 
terminate the insurance evidenced by this 
undertaking and has so notified the above 
named Assured.

However, with respect to any vessel which 
is carrying oil or hazardous substances in 
bulk as cargo that has been loaded before the 
above termination date, termination shall not 
take effect earlier than 30 days from receipt 
by the Center of the notice prescribed above 
and furthermore not until either (1) 
completion of discharge of such cargo, or (2) 
60 days after the date of receipt by the Center 
of the written notice prescribed above, 
whichever date is earlier.

Termination of this undertaking shall not 
affect the liability of the Insurer in connection 
with an incident release or threatened 
release occurring prior to the date such 
termination becomes effective.

If more than one Insurer joins in executing 
this undertaking, such action shall constitute 
joint and several liability on the part of such 
Insurers.

The definitions in 33 CFR part 130 shall 
apply to this undertaking.
Effective Date:-----------------—------------------------

(Name of Insurer)

(Mailing Address)

By: ---------------------------------------- ----
(Signature of Official Signing on Behalf of 
Insurer) (Typed Name and Title of Signer) 
Master Insurance Form N o .-------------------

(I) Applicable Amount Table 
Applicable Amount under section 1016, Oil 

Pollution Act:
(A) Tank Vessel—
(i) over 300 gross tons1 but not to exceed 

3000 gross tons; the greater of $2,000,000 or 
$1200 per gross ton;

(ii) over 3000 gross tons; the greater of 
$10,000,000 or $1200 per gross ton.

(B) Vessel other than a tank vessel—over 
300 gross tonsl; the greater of $500,000 or 
$600 per gross ton.

(II) Applicable amount under section 108, 
Comprehensive Environmental Response, 
Compensation, and Liability Act:

Vessel over 300 gross tons—the greater of 
$5,000,000 or $300 per gross ton.

(III) Total Applicable Amount =  Maximum 
applicable amount calculated under (I) plus 
maximum applicable amount calculated 
under (II).
CG- ---------------------------------------------------------

Appendix D to Part 130—Surety Bond 
Form

Surety Co. Bond No.------------------

Department of Transportation U.S. 
Coast Guard CG-5358-93 Surety Bond 
Furnished as Evidence of Financial 
Responsibility Under the Oil Pollution 
Act of 1990 and the Comprehensive 
Environmental Response, 
Compensation, and Liability Act, as 
Amended

Know All Persons by These Presents, that 
we

(Name of Vessel Operator)
of------------------------------------
(City)

(State and Country)
as Principal (hereinafter “Principal”), and

(Name of Surety)
a company created and existing under the 
laws of

(State and Country)
and authorized by the U.S. Department of the 
Treasury to do business in the United States 
as Surety (hereinafter “Surety”), are held and 
firmly bound unto the United States of 
America and other claimants for costs and 
damages liability under the Oil Pollution Act 
of 1990 (hereinafter referred to as OPA) and 
the Comprehensive Environmental Response, 
Compensation, and Liability Act (hereinafter

1 This minimum gross ton limit does ot apply to 
any vessel using the waters of the U-S. exclusive 
economic zone to transship or lighter oil destined 
for a place subject to the jurisdiction of the United 
States.

referred to as CERCLA), as amended 
(hereinafter referred to collectively as the
“Acts"), in the penal sum of $------ !----- , which
sum is equal to the total applicable amount, 
determined in accordance with the 
Applicable Amount Table below, for which 
payment, well and truly to be made, we bind 
ourselves and our heirs, executors, 
administrators, successors and assigns, 
jointly and severally, firmly by these 
presents. The foregoing penal sum is not 
conditioned or dependent in any way upon 
any contract, agreement or understanding 
between the Principal and Surety. The 
Principal shall be deemed to include both 
owner and operator of each vessel covered 
by this bond.

Whereas, the Principal intends to become 
or is a holder of a Certificate of Financial 
Responsibility (Water Pollution) under the 
provisions of 33 Code of Federal Regulations 
part 130 and has elected to file with the 
Director, Coast Guard National Pollution 
Funds Center (Center) such a bond as will 
ensure financial responsibility to meet any 
liability for costs and damages incurred 
under section 1002 QPA or section 107(a)(1) 
CERCLA, or both, in amounts equal to the 
applicable amount, determined in accordance 
with the Applicable Amount Table below, for 
the respective Act; and

Whereas, this bond is written to ensure 
compliance by the Principal with the 
financial responsibility requirements of each 
Act and shall inure to the benefit of the 
United States of America and other claimants 
under each Act;

Now, Therefore, the condition of this 
obligation is such that if the Principal shall 
pay or cause to be paid to the United States 
of America or other claimants any sum or 
sums for which the Principal may be held 
legally liable for costs and damages under 
section 1002 OPA or section 107(a)(1) 
CERCLA, or both, then this obligation, to the 
extent of such payment shall be void, 
otherwise to remain in full force and effect.

The liability of the Surety as guarantor 
under section 1002 OPA or section 107(a)(1) 
CERCLA, or both, shall not be discharged by 
any payment or succession of payments 
hereunder, unless and until such payment or 
payments shall amount in the aggregate to 
the penalty amount of the bond, determined 
in accordance with the Applicable Amount 
Table below, applicable to the respective 
Act, and furthermore unless and until the 
Surety furnishes written notice to the Center 
of all suits filed, judgments rendered and 
payments made by the Surety under this 
bond

Any claim for which the Principal may be 
liable under either section 1002 OPA or 
section 107(a)(1) CERCLA, or both, may be 
brought directly against the Surety. In the 
event of such direct claim the Surety shall be 
entitled to invoke only the rights and 
defenses specifically permitted by the 
respective Act to guarantors. The Surety's 
liability (1) per vessel per incident under the 
Oil Pollution Act of 1990 shall not exceed the 
amount determined under Section 1016(g) of 
that Act and (2) per vessel per release or 
threatened release under the Comprehensive 
Environmental Response, Compensation, and



Federal Register / Vol. 56, No. 167 / Thursday, September 26, 1991 / Proposed Rules 49019

Liability Act shall -not exceed the amount 
determined under section 108(d)(1) of that 
A ct

This bond is effective the------------- day of
__________ ___________ _ 12:01 ajn„ eastern
standard time a t the address of the Surety as 
stated herein and shall continue in force until 
discharged or terminated as herein provided. 
The Principal or the Surety may at any time 
terminate this bond by written notice sent by 
certified mail to the other party, with a copy 
(plainly indicating that the original notice 
was sent by certified mail) to the 'Center. The 
termination shall become effective thirty (30) 
days after the Center’s  receipt of said written 
advice; 'Provided, however, that with respect 
to any of the vessels being operated by the 
Principal which are carrying oil or hazardous 
substance in bulk as cargo that have been 
loaded before the above termination date, 
termination shall not take effect earlier than 
30 days from receipt by the Center of the 
notice prescribed above and ftrrtherrmare not 
until either fl) completion Of discharge of 
such cargo, or (2) “60 days after the date of 
Teceipt by the Center of the notice prescribed 
above, whichever date is earlier. The Surety 
shall not be liable hereunder in connection 
with an incident, release or threatened 
release occurring after the termination of this 
bond as herein provided, biitsuch 
termination Shall not affect the liability of the 
Surety in connection with an incident, release 
or threatened release occurring prior to die 
date such termination becomes effective.
The Surety designates--------------------------------
(Name of Agent)
with offices a t --------------------------------------------

as the Surety’s agent in the United States 'for 
service of process for the purposes of this 
bond. If the designated agent cannot be 
served due to death, disability, or 
unavailability, the Director, Coast Guard 
National Pollution Funds Center, shall be the 
agent for service of process.

If more than one surety company joins m 
executing this bond, such action shall 
constitute joint and several liability on the 
part of such Sureties.

The definitions in 33 CFR part T30 shall 
apply to this bond.

hi witness whereof, the above-named 
Principal and Surety have executed this 
instrument on th e__________ day of

(Please type name Of signer under each 
signature. In the case of partnership, each 
partner must sign.)

Principal

(Individual Principal or Partner) 

(Business Address,)

(Individual Principal or Partner)

(Individual Principal or Partner)

Corporate Principal Business Address

(Affix Corporate Seal)
By
Title

Surety
Corporate Surety Business Address

(Affix Corporate Seal)
By
Title
Surety Co. Bond No. ----------------------------------

Applicable Amount Table
(I) Applicable Amount under section 1018, 

Oil Pollution Act:
(A) Tank Vessel—
(i) Over 300 gross tons1 but not to exceed 

3000 gross tons; the greater of $2,000,000 or 
$1200 per gross ton;

(ii) Over 3000 gross tons; the greater of 
$10,000,000 or $1200 per gross ton.

(B) Vessel other than a tank vessel—over 
300 gross tons *; the greater of $500,000 or 
$600 per gross ton.

(II) Applicable amount under section 108, 
Comprehensive Environmental Response, 
Compensation, and Liability Act: Vessel over 
300 gross tons—the greater of $5,000,000 or 
$300 ¡per gross item.

(III) Total Applicable Amount=iMaximum 
applicable amount calculated under (i) ;plus 
maximum applicable amount «calculated 
under (U).
C G - ---------— -------------------------------------------

Appendix E to Part 130—Guaranty 
Form

Department of Transportation U.S. 
Coast Guard CG-5358-9C Guaranty as 
Evidence Of Financial Responsibility 
Under The Oil Pollution Act of 1990 
and The Comprehensive 
Environmental Response, 
Compensation, and Liability Act, as 
Amended

1. Whereas ----------------------------------------- —
(Name of Vessel Operator)
(hereinafter referred to as the ‘Operator”) is 
the Operator of the V essels) specified in the 
annexed schedules (hereinafter “Vessel” or 
“ Vessels’"), and whereas the Operator desires 
to establish evidence of financial 
responsibility for both the owner and 
operator of each such vessel in accordance 
with the Oil Pollution Act of 1TJ90 (hereinafter 
referred to as OPA) and the Comprehensive 
Environmental Response, Compensation, and 
Liability A ct (hereinafter referred to as 
CERCLA), as amended (hereinafter referred 
to collectively as the "Acts“ ), the undersigned 
Guarantor hereby guarantees, subject to the 
provisions hereof, to discharge the owner’s  
and Operator's liability in respect to each 
such vessel for costs and damages under 
section 1002 OPA or section 107(a)(1) 
CERCLA, or both, in an amount equal to the 
total applicable amount determined in 
accordance with the Applicable Amount 
Table below (such guaranteed amount to be 
so limited provided that the Guarantor 
furnishes written notice to the Director., Coast

* This minimum gross ton limit does not apply to 
any vessel using the waters of the U.S. exolasive 
economic zone to transship or lighter oil destined 
fore place subject te  the jurisdiction of the United 
States.

Guard National Pollution Funds Center 
(Center) forthwith of all suits filed, judgments 
rendered, and payments made by the 
Guarantor under this Guaranty). The amount 
and scope of such liability are not 
conditioned nr ̂ dependent in any way upon 
any contract, agreement or understanding 
between the »owner or Operator and the 
Guarantor.

2. Any claim against the owner »or Operator 
for costs and damages arising under either 
section 1002 OPA or section 107(a)(1)
CERCLA, or both, may be brought directly 
against the Guarantor. In the event of such 
direct claim, the Guarantor shall be entitled 
to invoke only the rights and defenses 
specifically permitted by the respective Act 
to guarantors. The Guarantor’s liability (1) 
per Vessel per incident under the Oil 
Pollution Act of 1990 shall not exceed the 
amount determined under section 1016(g) of 
that Act and (2) per Vessel per release or 
threatened release under the Comprehensive 
Environmental Response, Compensation, and 
liability Act, as amended, shall not exceed 
the amount determined under section 
108(d)(1) of that Act.

3. The -Guarantor's liability under »this 
Guaranty shall attach only in relation to 
incidents, releases or threatened releases 
occurring on or after the effective date and 
before the termination date of this Guaranty 
and shall be applicable only in relation (to 
incidents, releases or threatened releases 
giving rise to claims under section 1002 OPA 
or section 107(a)(1) CERCLA, or both, with 
respect to any of the Vessels listed below.
The effective date cf this undertaking for 
each vessel listed below shall be the date 
such Vessel is named in or added (to the 
schedules below. For e»dh such vessel, (the 
termination date of Guaranty shall be 30 »days 
after the date of receipt off -written notice by 
the Center that the Guarantor has »elected to 
terminate this Guaranty, with respect to any 
of such Vessels, and -has -so notified the 
Operator. However, with respect to any 
Vessel which is carrying oil or hazardous 
substances in bulk as cargo that has been 
loaded prior to the above termination date, 
termination shall not take effect earlier than 
30 days from receipt by the Center of the 
written notice prescribed above and 
furthermore »not until either (1) completion <®f 
discharge of such cargo, or (2) until 60 days 
after the date of receipt by the Center of the 
written notice prescribed above, whichever 
date is earlier. Termination of the Guaranty 
as to any of such Vessels shall not affect the 
liability of the guarantor in connection with 
an incident, release or threatened release 
occurring prior to the date such termination 
becomes effective.

4. If, during the currency of this Guaranty, 
the Operator requests that a vessel become 
subject to this Guaranty, and if the Guarantor 
accedes to such request and so notifies the 
Center in writing, then such vessel shall 
thereupon be deemed to be one of the 
Vessels included in Schedule B and subject -to 
this Guaranty.

5. The Guarantor hereby designates

(Name »of Agent) 
with offices at —
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as the Guarantor’s agent in the United States 
for service of process for purposes of this 
Guaranty. If the designated agent cannot be 
served due to death, disability or 
unavailability, the Director, Coast Guard 
National Pollution Funds Center, shall be the 
agent for service of process.

6. If more than one Guarantor joins in 
executing this Guaranty, such action shall 
constitute joint and several liability on the 
part of such Guarantors.

7. The definitions in 33 CFR part 130 apply 
to this Guaranty.
Effective Date:-------------------------------------------
(Month/Day/Year and Place of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)

By: ----------
(Signature)

(Type Name and Title of Person Signing 
Above)
Guaranty No. ------------------------------------------

Applicable Amount Table
(I) Applicable Amount under section 1016, 

Oil Pollution Act:
(A) Tank Vessel—
(i) Over 300 gross tons1 but not to exceed 

3000 gross tons; the greater of $2,000,000 or 
$1200 per gross ton;

(iij Over 3000 gross tons; the greater of 
$10,000,000 or $1200 per gross ton.

(B) Vessel other than a tank vessel—over 
300 gross tons1; the greater of $500,000 or 
$600 per gross ton.

(II) Applicable amount under section 108, 
Comprehensive Environmental Response, 
Compensation, and Liability Act:

Vessel over 300 gross tons—the greater of 
$5,000,000 or $300 per gross ton.

(III) Total Applicable Amount= Maximum 
applicable amount calculated under (I) plus 
maximum applicable amount calculated 
under (II).
CG- -------------------------------------------------------

Schedule A—Vessels Initially Listed

Vessels Gross Tons Operator

Guaranty No. 
CG- ----------

1 This minimum gross ton limit does not apply to 
any vessel using the waters of the U.S. exclusive 
economic zone to transship or lighter oil destined 
for a place subject to the jurisdiction of the United 
States.

Schedule B—Vessels Added in Accordance 
With Clause 4

Vessels Gross Tons Operator Date Added

Guaranty No. 
CG- ----------

Appendix F to Part 130—Master 
Guaranty Form

Guaranty No. '_____

Department of Transportation U.S. 
Coast Guard CG-5358-9D Master 
Guaranty Furnished as Evidence of 
Financial Responsibility for Builders, 
Repairers, Scrappers or Seilers of 
Vessels Under the Oil Pollution Act of 
1990 and the Comprehensive 
Environmental Response, 
Compensation, and Liability Act, as 
Amended

1. Whereas -----------------------------------------------
(Name of Vessel Operator)
(hereinafter referred to as the "Operator”) is 
in, or from time to time may come into, 
possession of a vessel or vessels held for 
purposes of construction, repair, scrapping, or 
sale (hereinafter “Vessel” or “Vessels”), and 
whereas the Operator desires to establish 
evidence of financial responsibility for both 
the owner and operator of each such vessel 
in accordance with the Oil Pollution Act of 
1990 (hereinafter referred to as OPA) and the 
Comprehensive Environmental Response, 
Compensation, and Liability Act (hereinafter 
referred to as CERCLA), as amended 
(hereinafter referred to collectively as the 
“Acts”), the undersigned Guarantor hereby 
guarantees, subject to the provisions hereof, 
to discharge the owner’s and Operator’s 
liability in respect to each such vessel for 
costs and damages under section 1002 OPA 
or section 107(a)(1) CERCLA, or both, in an 
amount equal to the total applicable amount 
determined in accordance with the 
Applicable Amount Table below (such 
guaranteed amount to be so limited provided 
that the Guarantor furnishes written notice to 
the Director, Coast Guard National Pollution 
Funds Center (Center), forthwith, of all suits 
filed, judgments rendered, and payments 
made by the Guarantor under this Guaranty). 
The amount and scope of such legal liability 
are not conditioned or dependent in any way 
upon any contract, agreement or 
understanding between the owner or 
Operator and the Guarantor.

2. Any claim against the owner or Operator 
for costs and damages arising under section 
1002 OPA or section 107(a)(1) CERCLA, or 
both, the Acts may be brought directly 
against the Guarantor. In the event of such 
direct claim, the Guarantor shall be entitled 
to invoke only the rights and defenses 
specifically permitted by the respective Act 
to guarantors. The Guarantor’s liability (1)

per Vessel per incident under the Oil 
Pollution Act of 1990 shall not exceed the 
amount determined under section 1016(g) of 
that Act and (2) per vessel per release or 
threatened release under the Comprehensive 
Environmental Response, Compensation, and 
Liability Act, as amended, shall not exceed 
the amount determined under section 
108(d)(1) of that Act.

3. The Guarantor’s liability under this 
Guaranty shall attach only in relation to 
incidents, releases or threatened releases 
which give rise to claims under section 1002 
OPA or section 107(a)(1) CERCLA, or both, 
against the owner or Operator in respect of 
any of the above-mentioned Vessels and 
which occur, on or after the effective date of 
this Guaranty and before the termination 
date of this Guaranty. Such termination date 
shall be 30 days after the date of receipt by 
the Center of written notice that the 
Guarantor has elected to terminate this 
Guaranty and has so notified the Operator. 
However, with respect to any Vessel whirh ¡s 
carrying oil or hazardous substances in bulk 
as cargo that has been loaded before the 
above termination date, termination shall not 
take effect earlier than 30 days from receipt 
by the Center of the notice prescribed above 
and furthermore not until either (1) 
completion of discharge of such cargo, or (2) 
60 days after the date of receipt by the Center 
of notice prescribed above, whichever date is 
earlier. Termination of this Guaranty shall 
not affect the liability of the Guarantor in 
connection with an incident, release or 
threatened release occurring prior to the date 
such termination becomes effective.

4. The Guarantor hereby designates

(Name of Agent) 
with offices at —

as the Guarantor’s agent in the United States 
for service of process for purposes of this 
Guaranty. If the designated agent cannot be 
served due to death, disability, or 
unavailability, the Director, National 
Pollution Funds Center, shall be the agent for 
service of process.

5. If more than one Guarantor joins in 
executing this Guaranty, such action shall 
constitute joint and several liability on the 
part of such Guarantors.

6. The definitions in 33 CFR part 130 apply 
to this Guaranty.
Effective Date:-------------------------------------------
(Month/Day/Year and Place of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)

(Signature)

(Type Name and Title of Person Signing 
Above)
Guaranty No. -----------------------------------------

Applicable Amount Table
(I) Applicable Amount under section 1016 

Oil Pollution Act:
(A) Tank Vessel—
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(i) Over 300 gross tons1 but not to exceed 
3000 gross tons; the greater of $2,000,000 or 
$1200 per gross ton;

(ii) Over 3000 gross tons; the greater of 
$10,000,000 or $1200 per gross ton.

(B) Vessel other than a tank vessel—over 
300 gross tons1; the greater of $500,000 or 
$600 per gross ton.

(II) Applicable amount under section 108, 
Comprehensive Environmental Response, 
Compensation, and Liability Act:

Vessel over 300 gross tons—the greater of 
$5,000,000 or $300 per gross ton.

(III) Total Applicable Amount= Maximum 
applicable amount calculated under (I) plus 
maximum applicable amount calculated 
under (II).
CG- ------------------------------------------------------

Appendix G to Part 130—-Applicable 
Amount Table; Department of 
Transportation U.S. Coast Guard

(I) Applicable Amount under section 1016 
Oil Pollution Act:

This minimum gross ton limit does not apply to 
any vessel using the waters of the U.S. exclusive 
economic zone to transship or lighter oil destined 
for a place subject to the jurisdiction of the United 
States.

(A) Tank Vessel—
(i) Over 300 gross tons 1 but not to exceed 

3000 gross tons; the greater of $2,000,000 or 
$1200 per gross ton;

(ii) Over 3000 gross tons; the greater of 
$10,000,000 or $1200 per gross ton.

(B) Vessel other than a tank vessel—over 
300 gross tons *; the greater of $500,000 or 
$600 per gross ton.

(II) Applicable amount under section 108, 
Comprehensive Environmental Response, 
Compensation, and Liability Act:

Vessel over 300 gross tons—the greater of 
$5,000,000 or $300 per gross ton.

(III) Total Applicable Amount= Maximum 
applicable amount calculated under (I) plus 
maximum applicable amount calculated 
under (II).

PART 131—[REMOVED]

2. Part 131, Financial Responsibility 
for Oil Pollution—Alaska Pipeline, is 
removed.

1 This minimum gross ton limit does not apply to 
any vessel using the waters of the U.S. exclusive 
economic zone to transship or lighter oil destined 
for a place subject to the jurisdiction of the United 
States.

PART 132—[REMOVED]

3. Part 132, Financial Responsibility 
for Oil Pollution—Outer Continental 
Shelf, is removed.

PART 137—DEEPWATER PORT 
LIABILITY FUND

4. The authority citation for part 137 
continues to read as follows:

Authority: 33 U.S.C. 1509(a), 1512(a), 
1517(j)(l);49 CFR1.46.

Subpart D—[Removed and Reserved]

5. Subpart D, Vessel Financial 
Responsibility (§§ 137.301 through 
137^05), is removed and reserved.

Dated: September 19,1991.
J.W. Kime,
Admiral, U.S. Coast Guard Commandant.
[FR Doe. 91-23061 Filed 9-25-91; 8:45 am]
BILLING CODE 4910-14-M





Thursday
September 26, 1991

Part X

Department of 
Housing and Urban 
Development
Office of the Assistant Secretary for 
Public and Indian Housing

24 CFR Part 888
Low Income Housing, Housing Assistance 
Payments (Section 8); Fair Market Rent 
Schedules for Existing Housing, Loan 
Management and Property Disposition, 
Moderate Rehabilitation, and Housing 
Voucher Programs; Rule
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Public and Indian Housing

24 CFR Part 888

[Socket N a  N-91-3245; FR-3011-N-03]

Section 8 Housing Assistance 
Payments Program; Fair Market Rent 
Schedules for Use in the Rental 
Certificate Program, Loan 
Management and Property Disposition 
Programs, Moderate Rehabilitation 
Program and Rental Voucher Program

AGENCY: Office of the Assistant 
Secretary for Public and Indian Housing, 
HUD.
ACTION: Final fair market rents.

s u m m a r y : Section 8(c)(1) of the United 
States Housing Act of 1937 requires the 
Secretary to publish Fair Market Rents 
(FMRs) periodically, but not less 
frequently than annually, to be effective 
on October 1 of each year. The 
Department published proposed F Y 1991 
FMRs for the Section 8 Rental 
Certificate Program on April 11,1991 (56 
F R 14732) and solicited public 
comments. Today’s notice announces 
final FY 1992 FMR schedules for the 
Section 8 Rental Certificate Program 
(part 882, subparts A and B), including 
space rentals by owners of 
manufactured homes under the Section 8 
Rental Certificate Program (part 882, 
subpart F); the Section 8 Moderate 
Rehabilitation Program (part 882, 
subparts D and E); and Section 8 
housing assisted under part 886, 
subparts A and C (Section 8 loan 
management and property disposition 
programs). FMRs are also used to 
determine payment standard schedules 
in the Rental Voucher Program. 
e f f e c t iv e  DATE: The FMRs published in 
this notice are effective on October 1 , 
1991.
FOR FURTHER INFORMATION CONTACT: 
Cecelia D. Livingston, Rental Assistance 
Division, Office of Elderly and Assisted 
Housing, telephone (202) 708-0477. For 
technical information on the 
development of schedules for specific 
areas or the method used for the rent 
calculations, contact Michael R. Allard, 
Economic and Market Analysis 
Division, Office of Economic Affairs, 
telephone (202) 708-0577. (These are not 
toll-free numbers.).
SUPPLEMENTARY INFORMATION: Section 8 
of the United States Housing Act of 1937 
(the Act) (42 U.S.C. 1437f) authorizes a 
housing assistance program to aid lower 
income families in renting decent, safe,

and sanitary housing. Assistance 
payments are limited by Fair Market 
Rents (FMRs) (or payment standards 
based on FMRs in the Housing Voucher 
Program) established by HUD for 
different areas. In general, the FMR for 
an area is the amount that would be 
needed to rent privately owned, decent, 
safe, and sanitary rental housing of a 
modest (non-luxury) nature witli 
suitable amenities.

Section 8(c) of the Act requires the 
Secretary of HUD to publish FMRs 
periodically, but not less frequently than 
annually, to be effective on October 1 of 
each year. The FMRs must reflect 
changes based on the most recent 
available data, so FMRs will be current 
for the year in which they apply. The 
Department’s regulations provide that 
HUD will develop FMRs by publishing 
proposed FMRs for public comment, 
analyzing the public comment, and 
publishing final FMRs. (See 24 CFR 
888.115). On April 11,1991 (56 FR 14732), 
the Department proposed FMRs for 
Section 8 rental certificates for FY 1992. 
Today’s notice contains an analysis and 
response to public comments and makes 
appropriate revisions to the proposed 
FMRs.

The FMRs for 1992 announced in this 
Notice govern the following Section 8 
Housing Assistance Payments Programs: 
The Section 8 Rental Certificate Program 
under part 882 (subparts A and B), 
including space rentals by owners of 
manufactured homes (subpart F), the 
Moderate Rehabilitation Program under 
part 882 (subparts D and E), the Section 
8 Housing Assistance Program for 
Projects with HUD-insured or HUD-held 
Mortgages under part 886 (subpart A), as 
well as for existing housing under the 
Section 8 Housing Assistance Program 
for the Disposition of HUD-owned 
Projects under part 886 (subpart C). In 
addition, FMRs are used to establish 
payment standards for the Rental 
Voucher Program*

Proposed Fair Market Rents
The proposed FY 1992 FMRs 

published on April 11,1991, (56 FR 
14732) reflected estimated rent levels 
projected forward to April 1,1992. The 
criteria and methodology used by HUD 
in developing the proposed FMRs 
appear at 24 CFR Part 888, Subpart A, 
and have been in use since 1983.

The criteria used by HUD in 
developing FMRs are: (1) The 45th 
percentile rent (that is, the rent below 
which 45 percent of the standard quality 
rental housing units are distributed); (2) 
rents based on units occupied by recent 
movers (households who moved within 
two years before the date of the survey 
data used in these calculations); and (3)

exclusion from the data based of public 
housing units and recently completed 
housing (units built within two years of 
the survey dates). (See 24 CFR 888.113.) 
The FMRs for manufactured home 
spaces are based on the 45th percentile 
rent for manufactured home spaces. (See 
24 CFR 888.113(a).)

In establishing the proposed FMRs, 
HUD used the most accurate data 
available. Data used to compute the FY 
1992 FMRs include the 1980 Census 
data, post-1980 American Housing 
Survey (AHS) data, and the statistically 
reliable area specific data submitted by 
public commenters.

The proposed FY 1992 FMRs were 
calculated by updating FY 1991 FMRs 
one additional year to April 1,1992, 
based on the most recent CPI data 
available on average annual changes for 
rents and utilities. The proposed FY 1992 
FMRs for manufactured home spaces 
were calculated by updating FY 1991 
FMRs to April 1,1992, using the most 
current average annual change in the 
CPI residential rent index (with heating 
costs included in the rent factored out).

Administrative Fees
The FMRs published for effect will be 

used to calculate the PHA ongoing 
administrative fee. For a PHA 
administering a Section 8 program in an 
area where the two-bedroom FMR has 
increased, the PHA’s administrative fee 
will be adjusted as of October 1,1991. 
For a PHA administering a Section 8 
program in an area where the two- 
bedroom FMR is decreased, the PHA’s 
administrative fee will be adjusted as of 
the first day of the PHA’s fiscal year 
that begins after October 1,1991.

Public Comments
HUD received 111 comments covering 

73 FMR areas in response to the 
publication of its proposed FY-1992 
FMRs. This total included 61 letters from 
individuals from the Pittsburgh area 
expressing their concerns about the 
proposed decrease in that area’s FMRs. 
The final FMRs for Pittsburgh have been 
increased as a result of a correction of a 
calculation error related to use of a 
trending factor, which was discovered in 
evaluating the FMRs for the area. The 
Department also made the same 
correction for six other areas:
Cincinnati, OH PMSA 
Denver, CO PMSA 
Ft. Lauderdale, FL PMSA 
Miami-Hialeah, FL PMSA 
Pittsburgh, PA PMSA 
New Orleans, LA MSA 
San Antonio, TX MSA

This year’s FMRs incorporated the 
results of the 1989 metropolitan area
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AHSs, covering 12 FMR areas. One 
area—Phoenix, AZ—had a proposed 
decrease in its FRMs, which will be 
made final since no comments were 
received for this area. Four areas—Ft. 
Worth-Arlington, TX PMSA, Los 
Angeles-Long Beach, CA PMSA, 
Minneapolis-St. Paul, MN-WI MSA, and 
Washington, DC-MD-VA MSA—will 
receive catch-up increases that are 
larger than the CPI adjustments.

The Department evaluated all the 
comments carefully and has modified 
FMRs where the survey data were 
acceptable or where deficiencies could 
be corrected. Based on the evaluation of 
the comments, the FMRs for 21 areas are 
being revised, including increases for 18 
areas and decreases for the three areas 
that had requested decreases. No. rental 
housing survey data were submitted for 
30 FMR areas. The surveys submitted 
for 22 other FMR areas were not 
adequate to provide a basis for revising 
the FMRs.

Rental Housing Survey Instrument

Two years ago, the Department 
announced the availability of a FMR 
survey it had developed. This survey, 
which is based on a Random Digit 
Dialing (RDD) telephone, provides a 
statistically reliable means for obtaining 
FMR estimates. The RDD survey 
technique is based on a sampling 
procedure that uses computers to select 
a statistically random sample of rental 
housing, dial and keep track of the 
telephone numbers, and process and 
responses.

Because of its complexity and the 
large number of calls required, a survey 
contractor with specialized knowledge 
and equipment is required to conduct 
one of these surveys. To assist 
interested parties, the “PHA Guide to 
Conducting a Fair Market Rent (FMR) 
Telephone Survey” is available from 
HUD USER by calling 1-800-245-2691. 
This guide is intended for local 
governments or PHAs that believe their 
FMRs are too high, or too low, and wish 
to obtain the data needed to revise 
them. The information contained in the 
guide provides a full explanation of how 
to decide whether to use the survey and 
step-by-step instructions on how to 
proceed with the contract. Interested 
PHAs concerned about the accuracy of 
their FMRs may wish to begin now, 
since it takes about two tojthree months 
to receive the survey results.

The Department recommends the RDD 
survey as the preferred method for 
testing FMR accuracy for areas where 
there is a sufficient number of Section 8 
units to justify the survey cost of 
approximately $15,000 to $20,000. HUD 
intends to use this technique in the 
future as an improved method for 
obtaining rent charge factors for the 
metropolitan and nonmetropolitan 
portions of the ten HUD Regions. In 
addition, several of RDD surveys will be 
conducted annually by HUD in selected 
areas identified as having potential FMR 
problems.

Other Matters

A Finding of No Significant Impact 
with respect to the environment as 
required by the National Environmental 
Policy Act (42 U.S.C. 4321-4374) is 
unnecessary, since the Section 8 Rental 
Certificate program is categorically 
excluded from the Department’s 
National Environmental Policy Act 
procedures under 24 CFR 50.20(d).

Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the Undersigned hereby 
certifies that this notice does not have a 
significant economic impact on a 
substantial number of small entities, 
because FMRs do not charge the rent 
from that which would be charged if the 
unit were not in the Section 8 program.

This document does not constitute a 
“major rule” as that term is defined in 
section 1 (b) of Executive Order 12291 on 
Federal Regulation issued on February 
17,1981. Analysis of the document 
indicates that it does not (1) have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies; or (3) have a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets.

The Catalog of Federal Domestic 
Assistance program number is 14.156, 
Lower-Income Housing Assistance 
Program (section 8).

Accordingly, the Fair Market Rent 
Schedules, which will not be codified in 
24 CFR Part 888, are amended as 
follows:

Dated: September 19,1991.
Joseph G. Schiff,
Assistant Secretary for Public and Indian 
Housing.

Section 8 Fair Market Rent Schedules 
for Use In the Existing Housing 
Certificate Program, Loan Management 
and Property Disposition Programs, 
Moderate Rehabilitation Program and 
Housing Voucher Program
Schedules B and D—General 
Explanatory Notes
1. Geographic Coverage

a. FMRs for Existing Housing 
(Schedule B) are established for all 
Metropolitan Statistical Areas (MSAs), 
Primary Metropolitan Statistical Areas 
(PMSAs), nonmetropolitan counties, and 
county equivalents in the United States, 
District of Columbia, Puerto Rico, the 
Virgin Island, and Guam. FMRs also are 
established for nonmetropolitan parts of 
counties in the New England states.

b. FMRs for Manufactured Home 
spaces in the Section 8 Certificate 
Program (Schedule D) are established 
for all MSAs, PMSAs, selected 
nonmetropolitan counties, and the 
residual nonmetropolitan portion of 
0£ch StfltG*

c. The current 339 MSAs and PMSAs 
are those established by the Office of 
Management and Budget effective in 
June 1986.
2. Arrangement o f FMR Areas and 
Identification o f Constituent Parts

a. The FMR areas in Schedules B and 
D are listed alphabetically by MSA- 
PMSA and nonmetropolitan county 
within each State.

b. The constituent counties (and New 
England towns and cities) included in 
each MSA and PMSA are listed 
immediately following the listings of the 
FMR dollar amounts. All of the 
constituent parts of an MSA that are in 
more than one State can be identified by 
consulting listings for each applicable 
State.

c. Two nonmetropolitan counties are 
listed alphabetically on each line of the 
nonmetropolitan county listings.

d. The New England towns and cities 
included in a nonmetropolitan part of a 
county are listed immediately following 
the county name.

e. The FMRs are listed by dollar 
amount on the first line beginning with 
the FMR area name.
BILLING CODE 4210-33-M
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Thursday
September 26, 1991

Part XI

Department of 
Health and Human 
Services
Food and Drug Administration

Silicone Gel-Filled Breast Prostheses; 
Silicone Inflatable Breast Prostheses: 
Patient Risk Information; Notice



49098 1 ~ * * Federal Register /  Vol. 56; No. *187 "/"Thursday,’ September 26, 199Î /  Notices

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration
[Docket No. 91N-0372]

Silicone Gel-Filled Breast Prostheses; 
Silicone Inflatable Breast Prostheses: 
Patient Risk Information
AGENCY: Food and Drug Administration, 
HHS.
a c t io n : Notice.

s u m m a r y : The Food and Drug 
Administration (FDA) is issuing a notice 
to promote the dissemination of 
information on risks associated with 
silicone gel-filled breast prostheses and 
silicone inflatable (“saline-filled”) 
breast prostheses to women considering 
having the devices implanted. This 
notice addresses an important public 
health issue presented by the continued 
marketing and implantation of these 
unapproved devices. FDA has identified 
significant deficiencies in premarket 
approval applications for silicone gel- 
filled breast prostheses. FDA will regard 
breast prostheses as misbranded under 
the Federal Food, Drug, and Cosmetic 
Act (the act) if their labeling does not 
provide adequate written information to 
patients on the risks associated with 
these devices. Such information should 
be written so as to be easily 
comprehensible to most patients and 
should be provided to patients prior to 
scheduling implantation, so that patients 
have sufficient time to review the 
information and discuss it with their 
physicians. To satisfy the requirements 
of the act, such patient risk information 
must set out the known, suspected, and 
potential risks associated with 
implantation of these devices. This 
notice includes suggested patient risk 
information sheets as guidance. 
d a t e s : Effective September 26,1991; to 
ensure sufficient time for printing and 
dissemination of appropriate risk 
information, FDA does not intend to 
take any enforcement action under the 
act relating to this notice until October 
28,1991.
FOR FURTHER INFORMATION CONTACT: 
Joseph M. Sheehan, Center for Devices 
and Radiological Health (HFZ-84), Food 
and Drug Administration, 5600 Fishers

Lane, Rockville, MD 20857, 301-443- 
4874.
Su p p le m e n ta r y  INFORMATION: Silicone 
gel-filled breast prostheses and saline- 
filled breast prostheses are medical 
devices used to augment or reconstruct 
the female breast. These devices are 
defined in §§ 878.3530 and 878.3540 (21 
CFR 878.3530 and 878.3540). FDA 
estimates that 80 percent of these 
devices are used in augmentation, while 
the remaining 20 percent are used for 
reconstruction following mastectomy. 
Approximately 150,000 women undergo 
surgery for augmentation or 
reconstruction each year.

FDA has required that manufacturers 
of silicone gel-filled breast prostheses 
submit data on the safety and 
effectiveness of their devices, and FDA 
is currently in the process of reviewing 
the data submitted by several 
manufacturers. FDA has identified 
significant deficiencies in premarket 
approval applications for these devices. 
By early January 1992, FDA will issue its 
decisions on whether to approve these 
products for continued marketing. FDA 
has announced its intent to require 
manufacturers of saline-filled breast 
prostheses to submit safety and 
effectiveness data also (54 FR 550 at 551, 
January 6,1989).

Pending completion of FDA’s review 
of the safety and effectiveness data for 
breast prostheses, the agency believes 
that it is crucial for women 
contemplating implantation to be 
provided with information on the 
known, suspected, and potential risks 
associated with these devices. FDA has 
received reports that women 
considering implantation are not 
receiving the information they need to 
make informed decisions about whether 
to undergo implantation.

Because breast prostheses are 
implanted at the patient s own choosing 
after breast cancer surgery or for 
cosmetic purposes, it is of particular 
concern to FDA that patients receive all 
of the information pertinent to their 
decision. Indeed, both physicians and 
women considering implants are entitled 
to disclosure by implant manufacturers 
of information on known, suspected, and 
potential risks associated with breast 
implants.

The information that is currently 
available on possible risks does not 
warrant removing the implants, 
especially considering that any surgical 
procedure carries a risk of its own. 
Nonetheless, a woman who is concerned 
about the possible risks or who is 
experiencing problems she thinks are 
associated with her implants should 
consult with her doctor to decide what 
is best in her case.

It is FDA’s position that a 
manufacturer misbrands a breast 
prosthesis under section 502(a) of the 
act because its labeling fails to contain 
facts material to the consequences of its 
use, unless the labeling provides 
patients with patient risk information, 
written so as to be easily 
comprehensible to most patients, that 
adequately addresses the nature of the 
device and its known, suspected, and 
potential risks. In the interests of 
patients, physicians also should take an 
active role in helping patients to make 
informed decisions by providing them 
with timely information. FDA believes 
that the physician with his or her 
expertise and specific knowledge of 
each patient’s particular condition is the 
best person to provide risk information 
to patients and to discuss with patients 
the relative risks and benefits, which 
may vary depending on the condition for 
which the implant is used.

FDA is making available to 
manufacturers patient risk information 
sheets on silicone gel-filled and saline- 
filled breast prostheses. Manufacturers 
may print these and send them to 
physicians so that they can provide 
them to-patients. These sheets include 
the type of information that FDA 
believes is required to prevent a breast 
prosthesis from being misbranded. They 
are provided for guidance only. The text 
of these sheets is printed at the end of 
this document.

Copies of these patient risk 
information sheets are available from 
the Food and Drug Administration, 
Office of Consumer Affairs (HFE-88), 
5600 Fishers Lane, Rockville, MD 20857, 
301-443-5006.

Dated: September 20,1991.
David A. Kessler,
Commissioner of Food and Drugs.
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Silicone Gel-Filled Breast Implants

The Food .and Drug Administration 
believes that a patient considering 
silicone gel-filled breast implants should 
rpceiye die following information about 
the possible risks involved. The patient 
should receive the information before 
surgery is scheduled, so that she has 
time to review the material and discuss 
it with her doctor. Each woman, with 
her doctor’s help, must decide whether; 
she is willing to accept the risks in order 
to achieve the expected benefits, which 
may vary, depending on the condition 
for which the implant is used.

In addition to posing the general risks 
associated with any surgical procedure 
(infection, delayed wound healing, etc.), 
silicone gel-filled breast implants have 
certain specific risks, including: ‘

• Capsular contracture. The scar 
tissue that normally forms around the 
implant can tighten and squeeze the 
implant. This can cause unnatural 
firmness, pain and, in severe cases, a 
misshapen appearance.

• Calcium deposits in the tissue 
around the implant. This too can cause 
hardening and pain.

• Rupture of the implant. The implant 
can break due to injury or normal wear 
over time, releasing the silicone gel 
filling.

• Changes in nipple and breast 
sensation. There can be increased or 
decreased sensation, which can be 
temporary or permanent.

• Interference with mammography. 
The implant can interfere with the 
detection of early breast cancer through 
mammography because it can “hide” 
suspicious lesions in the breast This 
makes it difficult to perform 
mammography and to interpret the 
results.

Although they may occur in only a 
small percentage of patients, some of 
these adverse effects, such as capsular 
contracture, calcium deposits and 
rupture, can require removing the 
implants.

In addition to these known risks, there 
are unanswered questions about 
silicone gel-filled breast implants. For 
example, even if the implant does not

rupture, tiny amounts of the gel filling 
can gradually escape from the implant : 
and may migrate to other parts of the 
body. It is unknown whether this is 
harmful to health in the long run. 
Questions have been raised about 
whether the escaped gel might cause 
autoimmune diseases such as lupus, 
scleroderma and rheumatoid arthritis in 
some women, or whether it might 
increase the risk of cancer. There is no 
scientific evidence at present that 
women with breast implants have an 
increased risk of these diseases, but the 
possibility cannot be ruled out. FDA has 
required the manufacturers of silicone 
gel-filled breast implants to submit data 
to answer these questions. (In contrast 
to the silicone-gel filled breast implants, 
saline-filled implants contain only salt 
water, so any risk that might be related 
to the gel would not occur with these 
products. But since both types of 
implants have a silicone rubber 
envelope, an increased risk of 
autoimmune diseases or cancer is 
possible even for the saline-filled 
implants.)



I

¡ms



49101Federal Register /  Vol. 56, No. 187 /  Thursday, September 26, 1991 /  Notices

Saline-Filled Breast Implants
The Food and Drug Administration 

believes that a patient considering 
saline-filled breast implants should 
receive the following information about 
the possible risks involved. The patient 
should receive the information before 
surgery is scheduled, so that she has 
time to review the material and discuss 
it with her doctor. Each woman, with 
her doctor’s help, must decide whether 
she is willing to accept the risks in order 
to achieve the expected benefits, which 
may vary, depending on the condition 
for which the implant is used.

In addition to posing the general risks 
associated with any surgical procedure 
(infection, delayed wound healing, etc.), 
saline-filled breast implants have 
certain specific risks, including:

• Capsular contracture. The scar 
tissue that normally forms around the 
implant can tighten and squeeze the 
implant This can cause unnatural 
firmness, pain and, in severe cases, a 
misshapen appearance.

• Calcium deposits in the tissue 
around the implant. This too can cause 
hardening and pain.

• Rupture of the implant. The implant 
can break due to injury or normal wear 
over time, releasing the saline solution 
(salt water) filling. Rupture may be more 
likely to occur with saline-filled 
implants than with the silicone gel-filled 
type. When a saline-filled implant 
ruptures, it usually deflates quickly and 
requires removal.

• Changes in nipple and breast 
sensation. There can be increased or 
decreased sensation, which can be 
temporary or permanent

• Interference with mammography. 
The implant can interfere with the 
detection of early breast cancer through 
mammography because it can “hide” 
suspicious lesions in the breast. This 
makes it difficult to perform 
mammography and to interpret the 
results.

Although they may occur in only a 
small percentage of patients, some of 
these adverse effects, such as capsular 
contracture, calcium deposits and

rupture, can require removing the 
implants.

In addition to these known risks, there 
are unanswered questions about saline- 
filled breast implants. For example, 
questions have been raised about 
whether these devices might cause 
autoimmune diseases such as lupus, 
scleroderma and rheumatoid arthritis in 
some women, or whether they might 
increase the risk of cancer. There is no 
scientific evidence at present that 
women with either silicone gel-filled or 
saline-filled breast implants have an 
increased risk of these diseases, but the 
possibility cannot be ruled out.
(Because, unlike silicone gel-filled breast 
implants, the saline-filled implants 
contain only salt water, any risk that 
might be related to the gel would not 
occur with this product. But since both 
types of implants have a silicone rubber 
envelope, an increased risk of 
autoimmune diseases or cancer is 
possible even for the saline-filled 
implants.)
[FR Doc. 91-23195 Filed 9-25-91; 8:45 am) 
BILLING CODE 4160-01-M
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 20 

RIN 1018-AA24

Migratory Bird Hunting; Final 
Frameworks for Late-Season 
Migratory Bird Hunting Regulations
AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule.

s u m m a r y : This rules prescribes final 
late-season frameworks from which 
states may select season dates, limits, 
and other options for the 1991-92 
migratory bird hunting season. These 
late seasons include most waterfowl 
seasons, the earliest of which generally 
commence on or about October 1,1991. 
The effects of this final rule are to 
facilitate the selection of hunting 
seasons by the states to further the 
annual establishment of the late-season 
migratory bird hunting regulations. State 
selections will be published in the 
Federal Register as amendments to 
§§ 20.104 through 20.107 and § 20.109 of 
Title 50 CFR Part 20.
EFFECTIVE DATE: September 26,1991. 
ADDRESSES: Season selections from 
states are to be mailed to: Director 
(FWS/MBMO), U.S. Fish and Wildlife 
Service, Department of the Interior, 
room 634-Arlington Square,
Washington, DC 20240. Comments 
received are available for public 
inspection during normal business hours 
in room 634, Arlington Square Building, 
4401 N. Fairfax Drive, Arlington, 
Virginia.
FOR FURTHER INFORMATION CONTACT: 
Thomas J. Dwyer, Chief, Office of 
Migratory Bird Management, U.S, Fish 
and Wildlife Service, Department of the 
Interior, room 634-Arlington Square, 
Washington, DC 20240, (703) 358-1714. 
SUPPLEMENTARY INFORMATION:.

Regulations Schedule for 1991
On March 6,1991, the Service 

published for public comment in the 
Federal Register (56 FR 9462) a proposal 
to amend 50 CFR 20, with comment 
periods ending July 25,1991, for early- 
season proposals, and September 6,
1991, for late-season proposals. A 
supplemental proposed rulemaking for 
both early and late hunting season 
frameworks appeared in the Federal 
Register dated May 31,1991 (56 FR 
24984). On June 20,1991, a public hearing 
was held in Washington, DC, as 
announced in the Federal Register of 
March 6 (56 FR 9462) and May 31 (56 FR

24984), 1991, to review the status of 
migratory shore and upland game birds. 
Proposed hunting regulations were 
discussed for these species and for other 
early seasons. On July 15,1991, the 
Service published in the Federal 
Register (56 FR 32264) a third document 
in the series of proposed, supplemental, 
and final rulemaking documents which 
dealt specifically with proposed early- 
season frameworks for the 1991-92 
season. On August 2,1991, a public 
hearing was held in Washington, DC, as 
announced in the Federal Register of 
March 6 (56 FR 9462), May 31 (56 FR 
24984), and July 15 (56 FR 32275), 1991, to 
review the status of waterfowl.
Proposed hunting regulations were 
discussed for these late seasons. On 
August 21,1991, the Service published a 
fourth document (56 FR 41608) 
containing final frameworks for early 
migratory bird hunting seasons from 
which wildlife conservation agency 
officials from the states, Puerto Rico, 
and the Virgin Islands selected early- 
season hunting dates, hours, areas, and 
limits for 1991-92. The fifth document in 
the series, published August 26,1991, in 
the Federal Register (56 FR 42198), dealt 
specifically with proposed frameworks 
for the 1991-92 late-season migratory 
bird hunting regulations. On August 29, 
1991, the Service published in the 
Federal Register (56 FR 42806) a sixth 
document consisting of a final rule 
amending SuDpart K of Title 50 CFR part 
20 to set hunting seasons, hours, areas, 
and limits for early seasons. This 
document, which establishes final 
frameworks for late-season migratory 
bird hunting regulations for the 1991-92 
season, is the seventh in the series.
Review of Comments and the Service’s 
Response

Public hearing and written comments 
received through September 6,1991, 
relating to proposed late-season 
frameworks are discussed and 
addressed here. These late-season 
comments are summarized and 
discussed in the order used in the March 
6,1991, Federal Register (56 FR 9462). 
Only the numbered items pertaining to 
late seasons for which comments were 
received are included.
General

Council Recommendations: The 
Pacific Flyway Council recommended 
no change in shooting hours.

Public Hearing Comments: Mr. Frank 
Anderson, representing the Concerned 
Coastal Sportsman’s Club of 
Massachusetts, the Andover 
Sportsman’s Club, the Hudson River 
Waterfowl Protection Association, and 
the New Jersey Waterfowler’s

Association, supported the Service’s 
proposal for shooting hours. Mr. Wayne 
Pacelle, representing the Fund For 
Animals, opposed presunrise shooting 
hours. Dr. Rollin Sparrowe, representing 
the Wildlife Management Institute, 
supported the Service’s proposed 
frameworks.

Written Comments: Organizations in 
Massachusetts and New York and two 
individuals in Massachusetts supported 
the proposed shooting hours of one-half 
hour before sunrise to sunset for all 
seasons, unless otherwise specified. An 
individual in Louisiana supported 
shooting hours beginning at one-half 
hour before sunrise, but suggested 
eliminating afternoon hunting to reduce 
“double-tripping”. The Humane Society 
of the United States opposed presunrise 
shooting hours.

Service Response: The Service 
recognizes the general support for the 
proposed frameworks, including the 
proposed shooting hours. The Service 
believes that there is sufficient evidence 
to demonstrate that, for most seasons, 
shooting hours beginning at one-half 
hour before sunrise do not contribute 
significantly to the harvest of nontarget 
species or illegal kill. Consistent with 
the Service’s long-term strategy for 
shooting hours, published in the 
September 21,1990, Federal Register (at 
55 FR 38901), the frameworks herein 
provide for shooting hours of one-half 
hour before sunrise to sunset, unless 
otherwise specified.

Regarding the suggestion to 
discontinue afternoon hunting, the 
Service notes that half-day shooting is a 
management technique used in some 
areas to hold birds in order to prolong 
and increase harvest opportunities. 
There is a small, unknown number of 
hunters who practice “double-tripping”; 
some of these would continue this 
practice during morning-only hunting as 
well. It is doubtful that the effect of 
morning-only hunting on reducing 
“double-tripping” could be measured or 
that it would offset the otherwise 
increased harvest opportunity.

1. Ducks
A. General Harvest Strategy:

Public Hearing Comments: Mr. 
Douglas B. Inkley, representing the 
National Wildlife Federation, 
recommended that most frameworks be 
similar to those of last year. Mr. Jim 
Phillips suggested that the Service 
reduce both hunter numbers and 
harvest. Mr. John M. Anderson, 
representing the National Audubon 
Society, indicated that duck populations 
remain well below objective levels
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identified in the North American 
Waterfowl Management Plan, and 
essentially the same restrictive 
regulations as were in place last year 
should be adopted this year.

Written Comments: A member of 
Congress from New Jersey indicated 
that conditions in the Atlantic Flyway 
would seem to argue for increasing 
hunting opportunities. Many of the 
written comments received regarding 
other frameworks for ducks also 
indicated that the harvest is not 
properly distributed and that the Service 
should manage the Atlantic Flyway 
separately from the other Flyways.

Service Response: The Service 
concurs with the recommendations to 
continue the restrictive harvest 
strategies used in recent years. Because 
most duck populations remain at levels 
below both long-term averages and the 
population objectives in the North 
American Waterfowl Management Plan, 
the Service believes that restrictive 
regulations should be continued until a 
strong recovery in duck numbers is 
evident. Therefore, the frameworks 
contained herein do not differ 
substantially from those in effect during 
1990-91.

The Service also believes that 
liberalized frameworks in the Atlantic 
Flyway are not warranted without 
proper consideration for ducks derived 
from all breeding areas. Although some 
areas of the Flyway receive the majority 
of their birds from eastern Canada and 
northeastern United States, the harvest 
of these populations cannot be managed 
independently from those derived from 
the surveyed areas until improved 
databases are obtained in the eastern 
production areas and some management 
decisions regarding goals and objectives 
have been developed.

B. Framework Dates:
Council Recommendations: The 

Atlantic Flyway Council and the Upper 
and Lower Region Regulations 
Committees of the Mississippi Flyway 
Council recommended framework dates 
of October 1 through January 20, and 
that these dates remain fixed and not be 
used for management purposes on an 
annual basis.

The Central Flyway Council 
recommended that framework dates be 
the Saturday nearest October 1 to the 
Sunday nearest January 20. The Council 
does not favor using framework dates as 
a means of regulating duck harvest.

The Pacific Flyway Council 
recommended that the framework dates 
for the upcoming season be October 5 
through January 5, essentially no change 
from last year.

Public Hearing Comments: Mr. Bobby 
G. Alexander, representing the Central 
Fly way Council and the Texas Parks 
and Wildlife Department, requested that 
framework dates be the Saturday 
nearest October 1 to the Sunday nearest 
January 20 and not be used annually to 
regulate harvest. Mr. Douglas B. Inkley, 
representing the National Wildlife 
Federation, opposed extending the 
season later into January or earlier into 
October.

Written Comments: The Florida Game 
and Freshwater Fish Commission 
opposed the proposed framework 
closing date of January 5 because they 
believe it to be overly restrictive. They 
prefer January 12 as a framework 
closing date. A local organization and 
two individuals in Mississippi requested 
that the framework closing date for 
ducks be January 20 and that 
frameworks not be treated as annual 
regulations. An individual in Louisiana 
requested that both framework opening 
and closing dates be liberalized. Seven 
individuals in California requested that 
the framework closing date in Southern 
California be extended to January 15 or 
later. The Humane Society of the United 
States requested that the framework 
opening date be delayed for 2 more 
weeks in northern states.

Service Response: Framework dates 
for the 1991-92 duck season, October 5 
through January 5, are essentially 
unchanged from the 1988-89,1989-90, 
and 1990-91 seasons. The Service did 
not complete its review of framework 
dates in time for the development of the 
regulations for the 1991-92 duck season. 
However, the Service will complete its 
review and will distribute it to the 
Fly way Council Technical Sections in 
time for their winter meetings. The 
Service again solicits technical 
information useful for this review from 
the states and Flyway Councils.
C. Season Length

Council Recommendations: The 
Atlantic Flyway Council recommended 
a 35-day season for most ducks; but 
recommended a 30-day season for black 
ducks and an 11-day season for 
canvasback. The Upper and Lower 
Region Regulations Committees of the 
Mississippi Flyway Council 
recommended a 30-day season. The 
Central Fly way Council recommended 
no change. The Pacific Flyway Council 
recommended increasing the season 
length from 59 to 60 days, to allow 
Pacific Flyway states with 2-way splits 
to open on a Saturday and close on a 
Sunday during both segments.

Public Hearing Comments: Mr. John 
M. Anderson, representing the National 
Audubon Society, recommended that the

pintail season be reduced to 16 days 
which could include 3 weekends in the 
Pacific Flyway and 9 days which could 
include 2 weekends in the Central, 
Mississippi, and Atlantic Flyways. Mr. 
Frank Anderson, representing the 
Concerned Coastal Sportsman’s Club of 
Massachusetts, the Andover 
Sportsman’s Club, the Hudson River 
Waterfowl Protection Association, and 
the New Jersey Waterfowler’s 
Association, requested a 35-day duck 
season.

Written Comments: The Florida Game 
and Freshwater Fish Commission 
supported the proposed 30-day season 
in the Atlantic Flyway. Organizations in 
Tennessee and New York requested a 
40-day season. An individual in 
Minnesota remarked that all states in 
the Mississippi Flyway should be 
provided with the same number of days. 
Two individuals in Massachusetts 
requested 35-day seasons, two 
individuals in California requested 75- 
day seasons when populations recover, 
while an individual in Washington 
requested an extended season on diving 
ducks.

Service Responses: The Service 
believes that longer seasons are not 
warranted in any fly way during the 
1991-92 season, because most duck 
populations remain at levels below long
term averages.

The Service believes that increasing 
the season length on ducks to 35 days in 
the Atlantic Flyway is not warranted. 
This was discussed under item 1. Ducks, 
a. General Harvest Strategy. The 
Service supports the continuation of 
harvest restrictions on black ducks,

D. Closed Seasons
Public Hearing Comments: Mr. 

Douglas B. Inkley, representing the 
National Wildlife Federation, urged a 
complete closure on pintails, noting both 
the marked decline in and poor 
recruitment to the population, and he 
supported retaining the closure until the 
population has sufficiently recovered. 
Mr. John Grandy, representing the 
Humane Society of the United States, 
recommended a closed season on 
pintails and on all ducks wherever 
pintails occur in significant numbers.
Mr. Wayne Pacelle, representing the 
Fund for Animals, suggested a complete 
closure for the hunting of black ducks 
and pintails, if the hunting seasons for 
all duck species are not closed.

Written Comments: T he Humane 
Society of the United States requested 
closed seasons for all ducks, but 
especially for mallards, pintails, black 
ducks, redheads, and canvasbacks. An 
individual in Nevada requested a closed
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season for pintails. Ducks Unlimited 
remarked that a closed season was not 
warranted for pintails at this time, while 
the Wildlife Management Institute 
remarked that a closed season on 
pintails may be necessary next year if 
the population declines further.

Service Response: The Service 
considered the option of a nationwide 
closure on duck hunting in the 
Environmental Assessment, “Waterfowl 
Hunting Regulations for 1991”. Due to 
any compensatory mortality that might 
occur and the extremely small 
proportion of the total mortality that 
occurred form hunting in 1990 and will 
likely occur from hunting in 1991, few 
additional ducks would be added to the 
1992 breeding population with a closed 
season. A closed season would 
eliminate most of the revenue that is 
currently received from license and 
stamp sales, as well as eliminate 
private-landowner incentives to 
maintain habitat. The Service will 
continue the restrictive regulations of 
recent years. As further protection, the 
Service may institute specific closures if 
the need arises. Numbers of black ducks 
appear to have increased slightly in 
recent years, and the Service believes a 
limited harvest is warranted. Because of 
the very low harvest rates of recent 
years and because of prospects for 
improved pintail breeding habitat and a 
consequent improvement in the status of 
this species in 1992, the Service believes 
that frameworks governing the take of 
pintails should remain unchanged from 
those of last year. However, if the status 
of pintails does not improve in 1992, the 
Service likely will institute further 
restrictions.
E. Bag Limits

Council Recommendations: The 
Atlantic Flyway Council and the Upper 
and Lower Region Regulations 
Committees of the Mississippi Fly way 
Council recommended continuation of a 
3-duck daily bag limit.

The Central Flyway Council 
recommended that another drake 
mallard be allowed in the conventional 
and point-system bag limits. They 
remarked that, in 1985, the Central 
Flyway received a disproportionate 
reduction in mallard bag limits and 
requested that this inequity be rectified.

The Pacific Flyway Council 
recommended no change in the daily 
bag limit and no change in the within- 
bag restrictions.

Public Hearing Comments: Mr. Bobby 
G. Alexander, representing the Central 
Flyway Council and the Texas Parks 
and Wildlife Department, requested an 
additional drake mallard in the bag—an 
increase to three from the current limit

of two. He stated that hunters 
throughout the Flyway have been 
unduly and unfairly limited in their 
opportunity to harvest an additional 
drake, and asked the Service to again 
carefully review the biological 
justification for changes in duck bag- 
limit regulations. Mr. Jim Phillips 
suggested the Service limit mallard 
harvest to no more than two per season. 
Mr. John M. Anderson, representing the 
National Audubon Society, 
recommended a daily bag limit of 1 
pintail per day. Mr, Frank Anderson, 
representing the Concerned Coastal 
Sportsman's Club of Massachusetts, the 
Andover Sportsman’s Club, the Hudson 
River Waterfowl Protection Association, 
and the New Jersey Waterfowler’s 
Association, requested the same limits 
as last year.

Written Comments: The Florida Game 
and Freshwater Fish Commission and 
an organization in New York supported 
the 3-duck limit in the Atlantic Flyway. 
The California Department of Fish and 
Game requested that the bag limit be 
increased to include 2 male pintails 
during the last 36 days of the season. 
Two individuals in Colorado requested 
that the bag limit for drake mallards in 
the Central Flyway be returned to 3, as 
in previous years. An individual from 
Nevada suggested allowing an extra 
gadwall, wigeon, and green-winged teal 
in the bag limit in lieu of opening the 
pintail season. The Humane Society of 
the United States requested reduced bag 
limits for ring-necked ducks, ruddy 
ducks, goldeneyes, and buffleheads.

Service Response:  The Service 
believes that because of the currently 
low population and recruitment levels of 
mallards and other prairie-nesting duck 
species, any changes in bag limits that 
could increase harvests are not 
warranted at this time. Since the 1991 
fall-flight index is similar to the 1990 
index, the Service believes that 
continuation of the same bag limits is 
appropriate. With respect to the Central 
Flyway Council recommendation to 
allow an additional drake mallard in the 
conventional and point-system bag 
limits, the Service believes that in 
addition to substantial improvement in 
mallard breeding population levels and 
recruitment, the Central Flyway’s “High 
Plains Mallard Management Report” 
should be completed before bag-limit 
changes are considered. This report will 
provide an opportunity to cooperatively 
examine the recent biological 
information necessary to assess 
historical flyway bag-limit differences 
for drake mallards.

F. Zones and Split Seasons

Council Recommendations: The 
Atlantic Fly way Council recommended 
that the Service approve the zoning 
proposal from Pennsylvania.

The Lower Region Regulations 
Committee of the Mississippi Flyway 
Council recommended a temporary 
exception to the duck-zoning criteria for 
the establishment of a separate zone for 
Catahoula Lake in Louisiana to help 
reduce lead-poisoning losses on the 
lake. This zone would have a continuous 
season while the East and West Zones 
would be allowed to continue with split 
seasons. Under the current water- 
management plan for the lake, water 
levels are raised immediately following 
the final closing of the duck-hunting 
season. With the shorter seasons in 
recent years, the longer closed periods 
between season segments have allowed 
waterfowl, unmolested by hunting 
activity, to more actively feed on the 
lake, thus increasing the potential for 
lead-poisoning die-offs. The Committee 
believes that a continuous season for 
Catahoula Lake would reduce the 
probability of lead-poisoning mortality 
without significantly increasing annual 
harvest.

The Pacific Flyway Council 
recommended that the Service approve 
the zoning requests from Idaho, Arizona, 
and California.

Public Hearing Comments: Mr. Frank 
Anderson, representing the Concerned 
Coastal Sportsman’s Club of 
Massachusetts, the Andover 
Sportsman’s Club, the Hudson River 
Waterfowl Protection Association, and 
the New Jersey Waterfowler’s 
Association, supported the Service’s 
zoning criteria. Mr.Wayne Pacelle, 
representing the Fund For Animals, 
opposed the use of zones and split 
seasons.

Written Comments: The Service 
received written proposals from all 
states. Most states declined to make any 
modification to their existing zone/split- 
season configurations, proposed to 
“grandfather" existing configurations, or 
selected new configurations, according 
to the published criteria. However, 
Pennsylvania, Indiana, Ohio, Nebraska, 
and California initially presented 
proposals that did not completely 
conform to the criteria. In Pennsylvania, 
Indiana, and Ohio, the proposal to 
grandfather existing zones included 
moving entire counties from one zone to 
another. In Nebraska, two of the 
proposed zone boundaries were not 
contiguous. California’s proposal 
included not only grandfathering
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excising zones but also creating two 
new zones.

The Alaska Department of Fish and 
Game supported California’s zoning 
proposal. Twelve individuals in 
California requested creation of a San 
]oaquin Zone, preferring a late 
continuous season. A local organization 
in California requested creation of a 
Suisun Marsh Zone; the California 
Waterfowlers Association and an 
another individual in California 
requested creation of both zones; while 
another individual in California 
requested 2-5 new zones, but especially 
supported the San Joaquin Zone.

An individual in Louisiana opposed 
the temporary exception for the 
Catahoula Lake Zone. He cited that both 
the East and West Zones of Louisiana 
will be closed while the season on 
Catahoula Lake will be open. Such a 
situation will create an unprecedented 
amount of hunting pressure. Two 
individuals in Nebraska requested 
formation of a Missouri River Zone.

The Humane Society of the United 
States requested that split seasons be 
discontinued or subject to substantial 
penalty. The New York State 
Conservation Council supported the 
Service’s criteria for zones and splits.
An individual from Louisiana requested 
that additional season splits be allowed.

Service Response: The zone-boundary 
modifications proposed by Pennsylvania 
for their Northwest Zone and by Indiana 
and Ohio involved moving entire 
counties from one zone to another, 
which exceeded the Service’s criterion 
to allow only minor changes in 
conjunction with the grandfather clause. 
The Service does accept the above 
states’ boundary modifications involving 
less than entire counties.

The Nebraska Game and Parks 
Commission submitted a proposal for a 
new zoning configuration for the Low- 
Plains portion of the State. This proposal 
would establish three zones, two of 
which would have noncontiguous 
boundaries. However, the criteria 
established by the Service indicated that 
zone boundaries must be contiguous, 
unless there is strong justification to 
warrant an exception. The Service did 
not believe that the areas of Nebraska in 
question were sufficiently unique in 
terms of physiography, climate, or 
biology to justify the use of 
noncontiguous zones; thus, the Service 
denied the proposal.

The Service allowed California to 
grandfather a total of 4 zones and 
modify the boundary of the Northeast 
Zone. However, the proposal to add two 
additional zones in California did not 
meet the criteria.

Following discussions with the fish 
and wildlife agencies in the individual 
states mentioned above, the frameworks 
herein include provisions for zones and 
split seasons that conform to the zoning 
criteria published in 1990.

The Service concurs with the request 
for a temporary exception to the zoning 
criteria for Catahoula Lake in Louisiana. 
The Service supports the various efforts 
currently in progress to reduce lead
poisoning losses on this important 
waterfowl area.

The Service considers the drought 
conditions in the Southern San Joaquin 
Valley as justification for a temporary 
exception to the criteria. This exception 
will allow seasons to coincide with 
times that are more economical for 
flooding fields. Hopefully, this increase 
in pumping efficiency will be translated 
into more habitat for a longer time 
period. The temporary zone will be 
subject to the following conditions:

1 . The temporary zone would be 
justified solely in recognition of the 
severe drought that has markedly 
reduced the availability of fall and 
winter wetland habitat for waterfowl in 
California.

2. The temporary zone would be 
established and reviewed on a year-to- 
year basis.

3. Prior to the start of the 1992-93 
season, and any subsequent seasons, 
the State would be responsible for 
demonstrating that drought conditions 
had not abated in the region sufficiently 
to warrant discontinuance of the zone.

4. The State indicated that the impact 
of this zone on overall waterfowl hunter 
activity and waterfowl harvest would be 
minimal. Consequently, the State will be 
responsible for estimating hunter 
activity and harvest in the Southern San 
Joaquin Valley and reporting these 
results to the Service annually, as long 
as this temporary exception is 
continued.
G. Special/Species Management

i. Canvasback Harvest Management
Council Recommendations: In its 

March 1991 meeting, the Atlantic 
Flyway Council recommended that 
canvasbacks be managed as a single 
continental population with a threshold 
level for harvest management to be a 3- 
year average breeding population index 
of 500,000 birds. The Council stated that 
the proper management of the 
canvasback resource requires a 
continental approach with harvest 
divided equitably among all flyways, in 
accordance with approved hunt plans, 
when the 3-year average breeding 
population index reaches the 500,000 
threshold. Later, as a result of their

summer meetings, the Atlantic Fly way 
Council recommended an 11-day season 
on canvasbacks to be held within the 
regular duck season, with a daily bag 
limit of 2 drakes, and that this season 
continue until the 3-year running 
average breeding population index falls 
below 450,000.

The Upper Region Regulations 
Committee of the Mississippi Fly way 
Council recommended that canvasback 
populations should continue to be 
separated into a Western and an 
Eastern Population based on breeding 
population survey strata as documented 
in the current canvasback harvest 
guidelines. Delineation of the 
boundaries between the two populations 
should be re-evaluated as new 
information becomes available. 
Canvasback harvest guidelines should 
be based on specific breeding 
population index levels as contained in 
the current canvasback harvest 
guidelines, and current threshold levels 
are appropriate, pending further review 
of information.

The Central Flyway Council 
recommended that states in the Central 
Flyway be allowed to hunt canvasbacks 
when the 3-year running average for the 
continental breeding population index 
exceeds 500,000 and file breeding 
habitat in survey strata 1-50 is capable 
of production such that an age ratio of at 
least 1.0 young per adult would be 
expected in the harvest. The Council 
remarked that annual recruitment can 
be estimated based on the May Pond 
index, that harvest in the Central 
Flyway averaged only 10,000 per year 
during the period of 1980 through 1985, 
that research indicates no conclusive 
evidence that a restricted hunting 
season would result in significantly 
lower survival rates beyond those 
occurring during a closed season, and 
finally that the focus of harvest 
regulation should be one of restrictive 
bag limits rather than area closures.

The Pacific Flyway Council 
recommended no change for 
canvasbacks and retention of the two- 
per-day bag limit as part of an aggregate 
bag limit with redheads.

Public Hearing Comments: Mr. 
Douglas B. Inkley, representing the 
National Wildlife Federation, expressed 
dismay at the absence of recovery for 
canvasbacks. He recommended 
frameworks no more liberal than those 
of last year for the Pacific Flyway and 
retention of the closure in the three 
other flyways.

Written Comments: The Wisconsin 
Department of Natural Resources 
supported the current canvasback 
harvest guidelines but asked the Service
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to reconsider the current breeding areas 
assigned to the two population units 
based on banding information through 
1990. The Wyoming Department of Fish 
and Game requested reinstatement of 
the canvasback season for the Central 
Fly way. The New York State 
Conservation Council requested a bag 
limit of 1 male canvasback.

Service Response: In the preliminary 
proposals published on March 6,1991, in 
the Federal Register (at 56 FR 9464), the 
Service gave notice of its intent to 
review the decision criteria for 
harvesting canvasbacks stated in the 
“1983 Environmental Assessment on 
Canvasback Hunting" as a basis for 
managing Eastern and Western 
Populations. The Service requested that 
Flyway Councils review the bases for 
these harvest guidelines and to 
determine whether these criteria are still 
appropriate. The Service identified a 
number of considerations for review and 
comment in addition to the fundamental 
issue of managing this species as two 
discrete populations. For some of the 
identified considerations, few comments 
have been received to date, particularly 
whether the use of specific breeding 
population estimates is the most 
appropriate strategy for managing 
harvest. Until the review is completed, 
the Service will continue to use existing 
guidelines to develop harvest 
regulations for canvasbacks. The 
proposed 11-day season in the Atlantic 
Flyway does not meet the existing 
guidelines.
ii. Northern Pintails

Public Hearing Comments: Mr.
Douglas B. Inkley, representing the 
National Wildlife Federation, urged a 
complete closure on pintails, noting both 
the marked decline and poor recruitment 
to the population, and he supported 
retaining the closure until the population 
recovered sufficiently. He urged the 
Service, by next year, to complete a 
study to identify specific and 
scientifically-based population 
objectives by which season openings 
and closures on pintails could be 
implemented. Mr. John M. Anderson, 
representing the National Audubon 
Society, indicated that the pintail is of 
special concern and a significant 
reduction in shooting pressure is 
needed. He recommended a daily bag 
limit of 1 pintail per day, and a season 
length of 16 days, which could include 3 
weekends, in the Pacific Flyway and 9 
days, which could include 2 weekends, 
in the Central, Mississippi, and Atlantic 
Flyways. Mr. John Grandy, representing 
the Humane Society of the United 
States, recommended a closed season 
on pintails and on all ducks wherever

pintails occur in significant numbers.
Mr. Wayne Pacelle, representing the 
Fund For Animals, suggested a complete 
closure for the hunting of pintails. Mr. 
Jeff Nelson, representing Ducks 
Unlimited, suggested that restrictive 
harvest regulations already in place 
have effectively reduced the take of 
pintails, and cautioned against 
regulatory overreaction to short-term 
population fluctuations. Dr. Rollin 
Sparrowe, representing the Wildlife 
Management Institute, supported the 
proposed frameworks but requested that 
the Service plan early for what they 
would do next year should the status of 
pintails become either worse or better.

Written Comments: The California 
Department of Fish and Game requested 
that the bag limit be increased to 
include 2 male pintails during the last 36 
days of the season. The Florida Game 
and Freshwater Fish Commission was 
concerned about pintail populations. 
Because current harvest rates on pintails 
are very low and any additional 
restrictions on harvest will require 
unconventional, complex regulations, 
they support maintaining one pintail in 
the bag limit for the 1991-92 season. The 
Wildlife Management Institute 
supported the proposed frameworks, but 
urged the Service to develop a 
contingency plan for next year. Ducks 
Unlimited supported the proposed 
frameworks. An individual in Nevada 
and the Humane Society of the United 
States suggested a closed season on 
pintails.

Service Response: The Service 
acknowledges the comments expressed 
by the Flyway Councils that, due to the 
already restrictive regulations and low 
harvest rates, any further restrictive 
action for pintails short of complete 
season closure would have limited 
benefit. Because of prospects for 
improved pintail breeding habitat and a 
consequent improvement in the status of 
this species in 1992, the Service believes 
that frameworks governing the take of 
pintails should remain unchanged from 
those of last year. However, if the status 
of pintails does not improve in 1992, the 
Service likely will institute further 
restrictions.
iii. Other Species

Public Hearing Comments: Mr. John 
Grandy, representing the Humane 
Society of the United States, said that 
while minor regulations changes have 
apparently stopped the decrease in 
black duck numbers, he asked when 
regulatory measures would be imposed 
to allow the population to increase. Mr. 
Wayne Pacelle, representing the Fund 
For Animals, suggested a complete 
closure for the hunting of black ducks.

Mr. Frank Anderson, representing the 
Concerned Coastal Sportsman's Club of 
Massachusetts, the Andover 
Sportsman’s Club, the Hudson River 
Waterfowl Protection Association, and 
tfie New Jersey Waterfowler’s 
Association, requested that the Service 
consider special green-winged teal and 
scaup seasons in the future.

Written Comments: Organizations in 
Massachusetts and New York and two 
individuals in Massachusetts requested 
either a bonus bag limit or a special 
season for green-winged teal. An 
organization in New York and an 
individual from Massachusetts 
requested extra opportunities to harvest 
scaup, while an individual from 
Washington requested either a bonus 
bag limit or an extended season on 
diving ducks.

Service Response: The Service 
believes that harvest restrictions for 
black ducks that have been in effect 
since 1983 are appropriate for the 
current status of this species. The 
Service does not believe additional 
restrictions are necessary to allow 
further recovery.

In the September 21,1990, Federal 
Register (55 FR 38901), the Service 
concluded that certain groups of ducks 
(due to their unique biological 
circumstances, temporal or spatial 
distributions, and population status) 
potentially could provide additional 
harvest opportunities beyond those 
afforded in regular hunting seasons 
through the use of special seasons. 
Initially, a special season would be 
considered experimental and its use 
would be contingent upon careful design 
and evaluation by the Service and 
Flyway Councils. If the experimental 
period adequately demonstrated the 
desirability of the season, then the 
Service and Councils would cooperate 
to establish operational criteria and a 
review schedule. With respect to a 
special season for green-winged teal, the 
Service has a concern that this species 
may not meet the basic requirements. 
Unlike blue-winged teal, which migrate 
through many states prior to the opening 
of the regular duck season, green
winged teal do not exhibit a unique 
temporal or spatial distribution, which 
would allow additional harvest without 
the possibility of increasing harvest 
pressure on nontarget duck species. The 
Service is also concerned that much of 
the green-winged teal harvest in the 
Atlantic and Mississippi Flyways is 
derived from eastern production areas 
where survey and banding programs are 
currently inadequate to assess 
population status. Before any special 
season for green-winged teal could be
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considered, a thorough review of 
available databases and the prospects 
for an adequate evaluation are needed.

Also in the September 21,1990,
Federal Register, the Service concluded 
that special scaup seasons, as 
conducted in the past, could not be 
adequately evaluated with existing data. 
However, additional information can be 
obtained and a proper evaluation of this 
season is feasible. A key component of 
this evaluation must be consideration of 
the species composition in the harvest 
(i.e., proportion of lesser scaup, greater 
scaup, ring-necked duck, and 
goldeneyes} and their population status. 
The Service is continuing the suspension 
of special scaup seasons pending the 
cooperative development of such an 
evaluation plan.

In the same document, the Service 
concluded that the use of bonus bag 
limits would be discontinued because 
bonus limits have not been adequately 
evaluated, offer limited potential for 
adequate evaluation, and can increase 
harvest of nontarget species.

3. M ergansers
Council Recommendations: The 

Upper and Lower Region Regulations 
Committees of the Mississippi Flyway 
Council and the Central Flyway Council 
supported the proposed regulations for 
mergansers. The Pacific Flyway Council 
recommended no charge for mergansers 
and retention of mergansers as part of 
the regular duck bag limits in that 
Flyway.

Public Hearing Comments: Mr. John 
Grandy, representing the Humane 
Society of the United States, remarked 
that limits on mergansers should be 
within the regular duck limit in all 
flyways. Mr. Wayne Pacelle, 
representing the Fund For Animals, 
indicated that large bag limits for 
mergansers are not justified.

Written Comments: A local 
organization and an individual in 
Massachusetts requested liberalization 
of merganser bag limits, citing the 
impacts that mergansers may be having 
on fisheries. The Humane Society of the 
United States requested reduced bag 
limits for mergansers.

Service Response: The Service is not 
aware of any documented problems 
with mergansers impacting fisheries. If 
such problems exist, the problem areas 
should be delineated and the extent of 
the impacts determined before, any 
corrective actions are considered. The 
Service doubts that liberalizing hunting 
regulations is likely to be a proper or 
effective means of addressing localized 
depredations on fisheries.

Concerning comments that 
mergansers should be included in the

regular duck bag limit, the Service has 
no information to suggest that the 
population status or harvest of any 
merganser species warrants additional 
restrictions at this time. A 1-bird bag- 
limit restriction on hooded mergansers 
is already in place in the Central, 
Mississippi, and Atlantic Flyways.

4. Canada Geese
A. Special-Season Criteria:
Council Recommendations: The 

Mississippi Flyway Council 
recommended several changes to the 
proposed special-season criteria. They 
indicated that more liberal proportions 
of migrant to resident geese should 
apply in instances where a nontarget 
population exceeds stated population 
objectives, that collection of 
morphological information to ascertain 
probable source populations of harvest 
be required, and that federal harvest 
surveys should provide adequate 
monitoring for seasons that continue 
beyond the experimental period. They 
further recommended that the Service 
increase efforts to study migrant 
populations, further define target 
populations of nuisance geese to include 
both resident and nonlocal giant Canada 
goose populations, and consider the 
precision of the evaluation techniques 
when reviewing the results of 
experimental seasons.

The Pacific Flyway Council supported 
the Service’s criteria for establishing 
and monitoring these special seasons.

Public Hearing Comments: Mr. John 
M. Anderson, representing the National 
Audubon Society, agreed with the 
Service that management of goose 
populations should, wherever possible, 
be done on a population basis, that 
these population definitions should be 
based on breeding ground distributions, 
and that the status of these populations 
should be monitored. Furthermore, these 
populations should be managed under 
plans cooperatively developed with the 
various states and Flyway Councils.

Written Comments: The Alabama 
Department of Conservation and 
Natural Resources expressed concern 
about the criteria and suggested that the 
harvest of nontarget geese not exceed 10 
percent of the total harvest during early 
seasons or 20 percent during late 
seasons. They further suggested that as 
total harvest increases during special 
seasons, so does the number of 
nontarget birds even though the 
percentage remains the same.

The Wisconsin Department of Natural 
Resources believed the criteria to be too 
rigid where nontarget populations are at 
or above population objectives. They 
further suggested reconsideration of 
specific dates, maximum allowable

season length, and evaluation 
requirements.

The Illinois Department of 
Conservation strongly urged the Service 
to adopt the recommendation of the 
Mississippi Flyway Council.

The West Virginia Division of Natural 
Resources remarked that a 10-day 
framework is unreasonably short for a 
10-day season. Ten consecutive days 
between September 1 and September 30 
would allow some flexibility and still 
provide adequate protection for 
nontarget populations. They further 
recommend reducing requirements for 
evaluations and annual reporting.

The Connecticut Bureau of Fisheries 
and Wildlife expressed strong support 
for implementation of formal criteria. 
However, the validity of morphology 
data for determining the source of goose 
populations in the Atlantic Flyway 
remains questionable. Collecting and 
processing goose parts for 
morphological measurements is labor 
intensive. They also suggest extending 
the closing season date to September 20.

The Missouri Department of 
Conservation supported the concept of 
special seasons and agreed that these 
seasons should be evaluated. However, 
they felt that the criteria are 
unnecessarily restrictive and inflexible. 
They opposed limiting the seasons to the 
first 10 days of September. States should 
have the flexibility to establish the 
location and timing of special seasons if 
they can demonstrate that nontarget 
Canada geese will not be impacted 
adversely.

The Minnesota Department of Natural 
Resources supported the 
recommendation of the Mississippi 
Flyway Council. Further, they suggested 
allowing early seasons beyond 
September 10, opposed the annual 
reporting requirement, and suggested 
that the criteria should allow expansion 
of current zone boundaries without 
conducting new experiments. They also 
recommended that the 10 percent and 20 
percent criteria should not apply to giant 
Canada geese and that the best method 
to determine the proportion of migrant 
Canada geese in the harvest is by 
collecting morphometric measurements 
from a representative sample of hunter- 
taken birds.

The Michigan Department of Natural 
Resources requested that more liberal 
proportions apply in instances where a 
nontarget population exceeds stated 
population objectives. They stated that 
the criteria must be flexible enough to 
adequately control the resident geese, 
while allowing proper protection and 
reasonable harvest of migrating 
populations. They said the proposed
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criteria do not meet the above 
stipulations and objected to the methods 
used in developing the criteria and the 
short comment period.

Service Response: In a Federal 
Register document dated June 7,1988 (at 
53 FR 20877), the Service published 
criteria for special early-September 
Canada goose seasons. In the July 15, 
1991, Federal Register (at 56 FR 32267), 
the Service proposed to expand the 
criteria to include all special Canada 
goose seasons.

The primary purpose of special 
Canada goose seasons is to provide 
additional harvest opportunity on 
specific populations or flocks of Canada 
geese in situations where these geese 
are creating nuisance or other problems. 
Otherwise, harvests of these 
populations or flocks should be 
managed through regular hunting 
seasons. The Service believes that the 
proportions in the criteria are necessary 
to control harvests to non-target 
populations and are consistent with the 
intent of the special seasons.

The Service appreciates the 
willingness to make morphological 
measurements of Canada geese 
harvested in the special seasons 
mandatory. However, the Service does 
not feel that, in all cases where special 
seasons are currently being conducted, 
databases exist that would allow valid 
interpretation of morphological 
measurement data. The present wording 
will permit other means of assessing the 
composition of the special-season 
harvest where appropriate.

Concerns were also expressed by the 
Mississippi Flyway Council about the 
need for continued monitoring of harvest 
and hunter activity during special 
seasons after the end of the 
experimental period. The Service 
appreciates that there is a certain cost to 
a state to maintain their harvest 
monitoring activities for these special 
seasons. However, for states with 
operational special seasons, the Service 
believes that maintaining the 
requirement to continue to provide 
annual estimates of hunter activity and 
harvest is necessary for sound 
stewardship of the resource. The Service 
is presently instituting revisions in the 
waterfowl harvest survey that may 
provide the capability of obtaining these 
estimates routinely. If these estimates 
become available through the Service’s 
annual waterfowl harvest survey, this 
requirement will be reviewed.

Following are the guidelines which 
will govern the use of special seasons:

Criteria for Special Canada Goose 
Seasons

The Service believes that most 
Canada goose harvests can be 
addressed through the regular Canada 
goose hunting-season frameworks in 
accordance with flyway management 
plans. However, the Service recognizes 
the need for special seasons in certaiin 
circumstances to control local breeding 
and/or nuisance populations of Canada 
geese. These seasons are to be directed 
only at Canada goose populations that 
nest primarily in the conterminous 
United States. Beginning in 1992, special 
Canada goose seasons must conform to 
the following criteria.

1. A state may hold a special Canada 
goose season, in addition, to its regular 
season, for the purpose of controlling 
local breeding populations of nuisance 
geese. The special season must target a 
specific population of Canada geese.
The harvest of nontarget Canada geese 
must not exceed 10 percent of the 
special-season harvest during early 
seasons or 20 percent during late 
seasons. More restrictive proportions 
may apply in instances where a 
nontarget Canada goose population of 
special concern is involved.

2. Early seasons may be no more than 
10 consecutive days between September 
1 and September 10 in the Atlantic and 
Mississippi Flyways, where seasons are 
focused primarily on local breeding 
populations of giant Canada geese. In 
the Central and Pacific Flyways, 
seasons may be held for no more than 30 
consecutive days between September 1 
and September 30 and must be directed 
at local breeding populations or 
nuisance situations that cannot be 
addressed through the regular-season 
frameworks.

3. Late seasons must be held prior to 
February 15.

4. The daily bag and possession limits 
may be no more than 5 and 10 Canada 
geese, respectively.

5. The area(s) open to hunting will be 
described in state regulations.

6. All seasons will be conducted under 
a specific Memorandum of Agreement. 
Provisions for discontinuing, extending, 
or modifying the season will be included 
in the Agreement.

7. All seasons will initially be 
considered experimental. The 
evaluation required of the state will be 
incorporated into the Memorandum of 
Agreement and will include at least the 
following:

A. Conduct neck-collar observations 
and/or population surveys beginning a 
year prior to the requested season and 
continuing during the experiment.

B. Determine derivation of neck-collar 
codes, and/ or leg-band recoveries from 
observations and harvested geese.

C. Collect morphological information 
from harvested geese, where possible, to 
ascertain probable source population(s) 
of the harvest.

D. Analyze relevant band-recovery 
data. :

E. Estimate hunter activity, and 
harvest.

F. Prepare annual and final reports of 
the experiment.

8. If the results of the evaluation 
warrant continuation of the season 
beyond the experimental period, the 
state will continue to estimate hunter 
activity and harvest and report these to 
the Service annually for all years the 
season is offered. This requirement will 
become effective during the 1992-93 
season.

9. The season will be subject to 
periodic re-evaluations when 
circumstances or special situations 
warrant.

B. Special Seasons
Council Recommendations: The 

Atlantic Flyway Council recommended 
that South Carolina be permitted a 3- 
year experimental resident Canada 
goose season in the Central Piedmont, 
Western Piedmont, and Mountain Hunt 
Units of the State. The season would be 
4 days in length, occurring after the 
regular waterfowl season. The bag limit 
would be 1 goose per season. This 
proposed season would provide 
recreational waterfowl hunting 
opportunity while alleviating nuisance 
and depredation problems. Historically, 
migrant goose use of the proposed hunt 
area has been insignificant. The Council 
also recommended that Georgia be 
permitted to enlarge their experimental 
Canada goose hunting zone to include 
Hull County, except Lake Sidney Lanier. 
The Council further recommended 
continuing the late seasons in 
Connecticut and in the Coastal Zone ot 
Massachusetts on an operational basis, 
and initiating a new late season in the 
Central Zone of Massachusetts on an 
experimental basis. The Council 
recommended that Pennsylvania use 
special seasons to harvest increasing 
resident flocks in eastern and 
southwestern Pennsylvania.

The Upper Regulations Committee ol 
the Mississippi Fly way Council 
recommended operational status for the 
late special season in one area of 
Minnesota.

Public Hearing Comments: Mr. John 
Grandy, representing the Humane 
Society of the United States, was 
opposed to special Canada goose
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seasons, especially the special goose 
Season being proposed for Back Bay, 
Virginia. Mr. Frank Anderson, 
representing the Concerned Coastal 
Sportsman’s Club of Massachusetts, the 
Andover Sportman’s Club, the Hudson 
River Waterfowl Protection Association, 
and the New Jersey WaterfowIer’S 
Association, supported the expansion of 
the special season for resident Canada 
geese in Massachusetts.

Written Comments: One organization 
from Massachusetts requested that the 
special late season for Canada geese be 
expanded statewide.

Service Response: The Service notes 
that there is no special season proposed 
for the Back Bay of Virginia. The Service 
concurs with the proposals for special 
seasons on resident Canada geese in the 
Central Zone of Massachusetts and in a 
specified area of South Carolina on an 
experimental basis, the boundary 
change in Georgia, and the continuance 
of seasons in Connecticut and in the 
Coastal Zone of Massachusetts on an 
operational basis. During this next year, 
the Service will work with Pennsylvania 
to develop a special season to alleviate 
localized problems of increasing 
resident flocks. The Service also concurs 
with the recommendation for Minnesota.

C. Regular Seasons,
Council Recommendations: The 

Atlantic Flyway Council recommended 
no change for seasons designed to 
harvest migrant Canada geese.
However, they recommended that the 
seasons in Crawford, Erie, Mercer, and 
Butler Counties extend for 70 days, with 
a daily bag limit of Canada geese in 
Erie, Mercer, and Butler Counties and 1 
Canada goose in Crawford County.

The Upper Region Regulations 
Committee of the Mississippi Flyway 
Council recommended extending the 
framework closing date for dark geese in 
the northern portion of the flyway to 
January 31, which is consistent with the 
southern portion of the Flyway. The 
Committee recommended that 
Minnesota be allowed to expand the 
Southeast Goose Zone to include two 
additional counties, Chisago and Isanti* 
at the north end of the zone. They also 
recommended including the eastern part 
of Michigan’s Upper Peninsula in the 
area that is subject to less-restrictive 
regulations, and expanding the 
possession limit in Wisconsin to 10 
Canada geese statewide.

The Upper and Lower Region 
Regulations Committees of the 
Mississippi Fly way Council 
recommended numerous minor 
adjustments to bag limits, season 
lengths, and quotas.

The Central Flyway Council 
recommended that dark-goose seasons 
in the Eastern Tier extend for either 72 
to 79 days. The bag limit would be no 
more than 2 Canada geese, or 1 Canada 
goose and 1 white-fronted goose, for no 
more than 30 consecutive days under the 
79-day option and 37 consecutive days 
under the 72-day option; and a bag limit 
of not more than 1 Canada goose and 1 
white-fronted goose for the remainder of 
the season. There were several 
exceptions to the above recommended 
frameworks. The justification provided 
includes a projected increase in harvest 
by state and population that would 
result from the proposed changes.

For the Western Tier, the Council 
recommended increasing the season 
length from 100 to 107 days with a daily 
bag limit of 3 dark geese in most areas. 
The aggregate bag limit of light and dark 
geese in the Western Tier would be 
discontinued. The Council 
recommended extending the framework 
closing date from January 20 to January 
31 for dark geese throughout the Flyway. 
The Council further recommended that, 
in lieu of zoning, statewide goose 
seasons may be divided into three 
segments; and that, based on the 
distribution of Short Grass Prairie 
Canada geese, a portion of Oklahoma 
should be governed by Western-Tier 
regulations.

The Pacific Flyway Council 
recommended that the possession limits 
in Arizona, Clark County of Nevada, 
Washington County of Utah, and the 
Colorado River Zone of California be 
increased from 2 to 4, which would be 
twice the daily bag limit. They further 
recommended that the bag and 
possession limits for southeastern Idaho 
and the remainder of Nevada be 
increased from 2 and 4, to 3 and 6, 
respectively.

Public Hearing Comments: Mr. Bobby
G. Alexander, representing the Central 
Flyway Council and the Texas Parks 
and Wildlife Department, indicated that 
Central Flyway states have experienced 
recent increases in several Eastern-Tier 
Canada goose populations and 
increases in harvest opportunity are 
justified. The recommended changes 
reflect increased hunting opportunity 
directed at large Canada geese in the 
Western Prairie and Great Plains 
Populations. Mr. Alexander stated that 
Western-Tier goose populations are 
above objective levels and would 
support an extension of the framework 
dates to January 31. The proposed 
boundary change in western Oklahoma 
is also appropriate, as the proposed 
boundary corresponds with the 
boundary in Texas and largely follows 
county boundaries, shifting several

counties into the Short Grass Prairie 
Canada Goose Population Area. Mr. 
Richard Elden, representing the 
Michigan Department of Natural 
Resources, suggested that perhaps the 
Service was not giving enough 
consideration to information generated 
by the Technical Sections and Flyway 
Councils. He described the actions 
taken by his Department to reduce the 
harvest of Canada geese from the 
Southern James Bay Population (SJBP) in 
Michigan and noted the considerable 
commitment in both time and resources 
that his and other state organizations 
make to waterfowl management. He 
asked the Service to reconsider its 
decision to continue the SJBP harvest 
zone in the Upper Peninsula of 
Michigan. He also indicated that 
Michigan was convinced that such 
action would not increase the harvest of 
SJBP Canada geese.

Written Comments: A member of 
Congress from Pennsylvania expressed 
concern about the regulations in the 
northwest portion of the State. The 
Barton County, Missouri, Soil and Water 
Conservation District remarked that 
extending the framework for geese 
through February would help alleviate 
crop damage. Two local organizations in 
Michigan opposed the restriction of 
hunting opportunity in that state. Eight 
individuals opposed restrictions in 
northwestern Pennsylvania, while a 
local sportmen’s organization supported 
the restrictive regulations.

The New York State Conservation 
Council supported the 90-day season for 
1991-92 but suggested that the Service 
consider liberalizations in season length 
and bag limit if the upward trend in 
populations continues. Two individuals 
from Massachusetts requested a 90-day 
season for their State.

Service Response: Pennsylvania 
requested changes in harvest zone 
boundaries for areas that previously 
were defined as within the range of 
SJBP. This request would have resulted 
in liberalized regulations for the areas in 
question. Presently, the Service does not 
believe there is sufficient data to 
warrant changing these zone boundaries 
in Pennsylvania. For the eastern portion 
of the Upper Peninsula of Michigan, 
where harvest strategies for the SJBP 
have applied in recent years, the Service 
believes that restrictive regulations 
should continue in 1991. All of the 
existing data for SJBP Canada geese 
should be reviewed before any changes 
in current designations of SJBP harvest 
areas are made.

The Service notes that both the 
Atlantic and Mississippi Flyway 
Councils have recommended
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continuation of the present restrictive 
regulations in place throughout the 
range of the SJBP due to concerns about 
population status and the poor 
recruitment experienced hi recent years. 
Additionally, the Service notes that 
Canada has also taken actions to 
restrict the harvest of these geese this 
year.

The Councils agreed to a thorough 
review of the existing data regarding 
this population and to an accelerated 
research program directed at providing 
additional information on which to base 
management decisions. This study is 
scheduled for completion in 1994 with a 
final report due in 1995. In the interim, 
the Service has agreed to help review 
zone boundaries and harvest strategies 
for this population. It is the Service’s 
intent to help establish area descriptions 
that will be used for harvest 
management until the current study has 
been completed and a management plan 
[including harvest management 
strategies) is adopted by both Flyways. 
Currently, no management pdan exists 
for this papulation of Canada geese. The 
Service will work on this interim 
boundary description during the coming 
year in conjunction with technical 
representatives from both Flyways 
involved with the management of this 
goose population.

The Service concurs with most of the 
other recommendations for geese in the 
Mississippi Flyway. However, in 
Wisconsin, the Service believes that the 
larger possession limits should be 
limited to quota zones where tags are 
used. The Service notes that current 
possession limits in Illinois are greater 
than twice the daily bag limit statewide 
and will discuss this situation with the 
State during the coming year.
Concerning framework dates, the 
Service believes that closing dates later 
than those provided m the current 
frameworks are not warranted at this 
time.

The Service commends the Central 
Fly way Council for attempting to 
minimize potential increases in harvest 
on the Tall Grass Population of Canada 
Geese and eliminate additional harvest 
on the Western Segment of the Mid- 
Continent Population of Greater White- 
fronted Geese, while attempting to 
increase harvest on the Western Prairie/ 
Great Plains Population of Canada 
Geese. The Service suggests that the 
Central Fly way Council assess the 
increase in harvest that results from 
these changes to ensure compliance 
with existing management plans for all 
populations of dark geese in the Eastern 
Tier of the Flyway. The Service again 
points out that the management plans

for several of these populations should 
be revised. The Service concurs with the 
proposed changes in the frameworks for 
dark geese in the Eastern Tier.

The Service recognizes that all goose 
populations in the Western Tier are 
above management objectives and 
increases in harvest are consistent with 
current management plans. The Service 
again suggests that the management 
plan for the Short Grass Prairie 
Population of Canada Geese should be 
revised and that possible mixing with 
the Tail Grass Prairie Population be 
addressed. The Service agrees with the 
proposed changes in frameworks for 
geese in the Western Tier.

The Central Flyway Council 
recommended that, in lieu of zoning, the 
Service permit statewide goose seasons 
to be divided into three segments. In the 
past the Atlantic and Central Flyway 
frameworks have allowed statewide 
goose seasons to be split into three 
segments in lieu of zoning. Ho wever, 
this option originated for ducks as an 
alternative to zoning for duck hunting. 
Geese were included at the request of 
some states that wished to have more 
consistent seasons for ducks and geese 
if they selected the option for duck 
hunting. Criteria for the use of zones and 
split seasons for duck bunting were 
established in 1990, and states now 
select duck zone/split-season 
configuration for 5-year periods.
Because of this, the Service believes that 
the use of zones and split seasons to 
manage goose harvests should be 
considered independently from ducks. 
Until the relationship of 3-way splits to 
independent goose and duck zones can 
be determined, this option is being 
discontinued for geese.

In regard to the recommendation that 
a portion of Oklahoma be governed by 
Western-Tier regulations instead of the 
Eastern-Tier regulations, as is currently 
the case, the Service defers action on 
the request until band-recovery data, 
neck-collar sightings, and other 
information can be reviewed to 
determine the current ranges of these 
populations, and until any indicated 
range changes are incorporated into 
existing management plans. These 
frameworks include provisions for the 
Rocky Mountain Population of Western 
Canada geese requested by the Pacific 
Flyway Council.

Council Recommendations: The 
Upper Region Regulations Committee of 
the Mississippi Flyway Council 
recommended that the Service extend 
the dark goose framework closing date 
to January 31 for northern states. They 
further recommended a 93-day seasons

for all geese in Wisconsin. The Central 
Fly way Council recommended that 
dark-goose seasons in the Eastern Tier 
extend for either 72 or 79 days. The bag 
limit would be no more than 2 Canada 
geese, or 1 Canada goose and 1 white- 
fronted goose, for no more than 30 
consecutive days under the 79-day 
option and 37 consecutive days under 
the 72-day option; and a bag limit of not 
more than 1 Canada goose and 1 white- 
fronted goose for the remaining days in 
the season. There were several 
exceptions to the above-recommended 
frameworks. For the Western Tier, a 
season length of 107 days with a daily 
bag limit of 3 dark geese in most areas 
was recommended. The aggregate bag 
limit for light and dark geese in the 
Western Tier would be discontinued. 
The Council recommended extending 
the framework closing date from 
January 20 to January 31 for dark geese 
in the Eastern and Western Tiers. The 
Council further recommended that, in 
lieu of zoning, statewide goose seasons 
may be divided into three segments; and 
that, based on the distribution of Short 
Grass Prairie Canada geese, a portion of 
Oklahoma should be governed by 
Western-Tier regulations.

The Pacific Flyway Council 
recommended that the framework 
opening date be advanced from 
November 1 to October 25 in Lake and 
Klamath Counties of Oregon; and that 
the daily bag limit in the Northeastern 
Zone of California be increased from 1 
to 2 white-fronted geese, within a 2- 
dark-goose daily bag limit.

Written Comments: The Wisconsin 
Department of Natural Resources 
requested a 93-day season for all geese. 
They cite the low harvest of white- 
fronted geese and white geese since 
1986 and suggest that the additional 
harvest would not significantly affect 
any populations of these geese. The 
Alaska Department of Fish and Game 
supported the recommendations of the 
Pacific Flyway Council. Forty 
individuals in the Northeastern Zone of 
California requested liberalization of the 
bag limit for white-fronted geese. They 
cited increasing population levels and 
the negative effect on the economy of 
restrictive regulations.

Service Response: The Service 
concurs with the Mississippi Fly way 
recommendation to extend the 
framework closing date for dark geese 
to January 31 in northern states. In the 
Mississippi Flyway, Canada geese are 
managed by population and regulations 
vary among states according to the 
harvest strategies developed for each 
population. However, white-fronted 
geese are managed on a flyway basis

5. White-fronted G eese
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and the Service believes the current 
season length is appropriate for this 
species. The Central Flyway Council 
recommended several changes in 
frameworks for dark geese in the 
Eastern Tier. Some of these changes will 
concern white-fronted geese. However, 
most of the changes should not result in 
additional harvest and the Service 
concurs with those recommended 
changes. See Item 4. Canada Geese, C. 
Regular Seasons.

In regard to the Pacific Flyway 
Council’s recommendation, while the 
management plan provides for minor 
adjustments in harvest, the Service 
believes that the population objective 
and a range-wide relaxation of 
regulations would be obtained quicker 
without the proposed liberalization. The 
objective level is 300,000 whitefronts as 
measured by a 3-year moving average. 
The 1990 fall index was 240,800 
whitefronts, with a 3-year average index 
of 207,000. Should the Pacific Fly way 
Council continue to seek minor 
liberalizations prior to attaining the 
population objective, it is urged to gain 
support from all parties involved in the 
management of these geese.

6. Brant ;
Council Recommendations: The 

Atlantic Flyway Council recommended 
a 50-day season with a 4-bird daily bag 
limit, an increase of 2 birds in the daily 
bag limit over last year. The Pacific 
Flyway Council recommended no 
change.

Public Hearing Comments: Mr. Frank 
Anderson, representing the Concerned 
Coastal Sportsman’s Club of 
Massachusetts, the Andover 
Sportsman’s Club, the Hudson River 
Waterfowl Protection Association, and 
the New Jersey Waterfowler’s 
Association, requested a 50-day brant 
season with a 4-bird bag limit.

Service Response: Atlantic brant 
populations have historically fluctuated 
widely between ‘‘boom or bust” and, 
since the 1930’s, these trends.have often 
necessitated closed seasons to restrict. 
harvests. Hunting seasons were closed 
throughout most of the 1970’s and brant 
numbers have only recently obtained 
satisfactory levels. Presently, midwinter 
estimates over the last 3 years average
140,000. The Service continues to be 
concerned when brant populations are 
below 150,000, because over-harvest at 
critical times may subsequently cause 
unnecessary loss of hunting opportunity. 
High-harvest years followed by years of 
poor recruitment could reduce 
populations below satisfactory levels. 
The Service favors a more sustained 
approach, at lower harvest levels, to 
maintain hunting opportunities on brant.

7. Snow and Ross’s Geese
Council Recommendations: The 

Atlantic Flyway Council recommended 
no change in greater snow goose 
regulations. The Upper Region 
Regulations Committee of the 
Mississippi Flyway Council 
recommended a 93-day season for all 
geese in Wisconsin. The Central Flyway 
Council recommended that the 
possession limit for light geese be three 
times the daily bag limit and that the 
aggregate bag limit of light and dark 
geese in the Western Tier be 
discontinued. They further 
recommended that the season length in 
the Western Tier be increased from 100 
to 107 days. The Pacific Flyway Council 
recommended no change.

Written Comments: The Wisconsin 
Department of Natural Resources 
requested a 93-day season for all geese. 
They cite the low harvest of white- 
fronted geese and white geese since 
1986 and suggest that the additional 
harvest would not significantly affect 
any populations of these geese.

Service Response: In the Mississippi 
Flyway, Canada geese are managed by 
populations and regulations vary among 
states according to the harvest 
strategies developed for each 
population. However, light geese are 
managed on a flyway basis and the 
Service believes the current season 
length is appropriate for this group of 
geese. The Service believes that 
possession limits should remain at twice 
the daily bag limit except in areas that 
utilize a harvest quota and require 
tagging.

8. Tundra Swans
Council Recommendations: The 

Atlantic Flyway Council recommended 
no change in permit swan hunts. The 
Central Flyway Council recommended 
that 1,500 of the swan permits allocated 
to the Mississippi Fly way be 
redistributed in order to increase the 
number of permits available in North 
Dakota by 1,000 and South Dakota by 
500. The Eastern Population of Tundra 
Swans is currently well above the 
management objective. Sportsmen in 
North and South Dakota continue to 
request additional hunting opportunity 
on swans, and the sport hunting plan 
provides for this redistribution. The 
Mississippi Flyway Council concurred 
with this reallocation for the 1991-92 
season only. The Pacific Flyway Council 
recommended no change.

Public Hearing Comments: Mr.
Wayne Pacelle, representing the Fund 
For Animals, indicated that swan 
hunting should be discontinued. Mr.
Dale Caswell, representing the

Canadian Wildlife Service, briefly 
reviewed the tundra swan hunting 
program and the distribution of hunting 
permits among breeding, migration, and 
wintering areas contained in the hunting 
plan. He cautioned that when 
reallocation of permits is considered, the 
potential impacts not only on the entire 
population but also on population 
segments should be considered.

Written Comments: The Service 
received 6 letters from individuals 
during the comment period that opposed 
swan hunting. The Humane Society of 
the United States requested that hunting 
seasons be closed for swans.

Service Response: Since tundra swan 
populations are currently at satisfactory 
levels, the Service believes that 
controlled hunting programs should be 
continued. The Service notes that 200 o f, 
the Central Flyway’s allocated swan 
permits are not currently being used; 
therefore, 1,300 permits will be 
reallocated from the Mississippi Flyway 
to fill the Central Fly way Council’s 
request.

10. Coots

Council Recommendations: The 
Central and Pacific Flyway Councils 
recommended no change in coot hunting 
regulations.

Public Hearing Comments: Mr. John 
Grandy, representing the Humane 
Society of the United States, said that 
coot limits should be reduced because 
the current limits encourage wanton 
waste. Mr. Wayne Pacelle, representing 
the Fund For Animals, indicated that 
large bag limits for coots are not 
justified.

Written Comments: The Wisconsin 
Department of Natural Resources 
suggested that the Service reexamine 
the coot breeding population data as 
this species probably has also been 
severely impacted by the prolonged 
drought in the prairies.

Service Response: The Service has no 
evidence to ¡suggest that current 
regulations are adversely impacting coot 
populations or that current limits 
encourage wanton waste. The 
frameworks contained in this document 
are the same as those offered during the 
1990-91 season.

22. Other

A. Compensation for Sunday-Hunting 
Prohibition.

Council Recommendations: The 
Pacific Flyway Council recommended 
that additional days of hunting be 
allowed to those states that lose Sunday 
hunting because of state-mandated/ 
legislated requirements, provided that
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the requirements were not imposed in 
order to benefit bunting.

Public Hearing Comments: Mr. Frank 
Anderson, representing the Concerned 
Coastal Sportsman’s Club of 
Massachusetts, the Andover 
Sportsman’s Chib, the Hudson River 
Waterfowl Protection Association, and 
the New Jersey Waterfowler’s 
Association, requested that Atlantic 
Flyway states be compensated for 
hunting days lost due to Sunday-hunting 
prohibitions. He indicated that hunters 
have been unsuccessful in resolving the 
issue at the state level.

Written Comments: The Service 
received 10 written comments from 
Members of Congress during the open 
comment period urging the Service to 
consider compensating states that lose 
days of hunting due to prohibitions on 
Sunday hunting. The Maryland Wildlife 
Advisory Commission, a local 
organization from Pennsylvania, and an 
individual in Massachusetts also 
requested compensation for these 
Sunday closures.

Service Response: Requests of the 
Service for compensatory days in those 
states prohibiting Sunday hunting has 
been a long-standing issue in the Atlantic 
Flyway. Currently, 13 States in that 
Flyway have some form of prohibition 
on Sunday hunting. Although this 
question has surfaced on numerous 
occasions since the 1960’s, the Service 
has not supported compensatory days 
for a number of reasons, but mainly 
because Sunday closures have been 
implemented by state action and states 
may be more restrictive whenever they 
deem appropriate for whatever reason. 
Federal regulations do not prohibit 
hunting on Sundays.

The Federal regulatory frameworks 
for waterfowl hunting seasons are 
developed so that opportunities to 
harvest waterfowl within a flyway are 
as equitable as other conditions allow 
(e.g., weather, natural migration 
patterns, and the quantity and quality of 
waterfowl habitat). All states ki a 
flyway (with few exceptions) are offered 
the same regulatory frameworks for 
duck season length, outside dates of the 
season, and bag limits.

If compensatory days were offered, 
the frameworks would vary by states 
and the Service would be placed in the 
untenable position of having to evaluate 
hunter compliance and judge a state’s 
effectiveness in enforcing Sunday 
closures. Not all states enforce Sunday 
closures equally. Also, the Service may 
need to readjust frameworks to account 
for the added harvest pressure on 
various species of migratory birds. 
Increased harvest pressure due to 
compensatory days would be most

significant for those species with longer 
seasons fe.g„ geese, snipe, and sea 
ducks).

The issue is further complicated by 
the sometimes uneven application of 
Sunday closures within a state. In some 
states, the restrictions are at the county 
level In at least one state, Sunday 
hunting is prohibited on freshwater 
areas but not on tidal waters. In 
another, Sunday hunting is permitted on 
state-licensed shooting preserves but 
not elsewhere in the State. Finally, some 
states do not have the same prohibition 
on resident game as those imposed on 
migratory game.

The Service understands the problem 
confronting hunters in states where 
hunting is prohibited on Sundays but 
believes that this problem can best be 
solved by each state’s removing its self- 
imposed restriction. Many other "blue 
laws” have been overturned in the 
concerned states, and some other states 
have removed bans on Sunday hunting. 
Return of Sunday hunting would provide 
equitable opportunity to all migratory 
bird hunters; while compensatory days 
would not benefit those hunters whose 
only opportunity for recreation is on 
Sundays.

Therefore, the Service position is that 
there is no biological reason for Sunday- 
hunting restrictions. If the loss of 
hunting days becomes an issue, it is the 
obligation of the affected state to 
remove the restriction as it is state 
action that is causing the loss of hunting 
opportunity.

B. Regulations-Setting Process
Public Hearing Comments:M r. John 

Grandy, representing the Humane 
Society of the United States, expressed 
concern that the Service’s process for 
establishing late-season migratory bird 
hunting regulations, including the 
Waterfowl Status Meeting held in 
Denver, Colorado, precluded significant 
input from the nonhunting public. He 
noted that the process had not changed 
from a year ago. He asked the Service to 
develop a system that would allow for 
nonhunting public involvement in duck 
management Mr. Wayne Pacelle, 
representing the Fund for Animals, 
echoed the presentation made by Mr. 
Grandy. He indicated that he did not 
believe past waterfowl regulations bad 
been conservative in nature and 
indicated concern over the annual 
“tinkering” with regulations just to 
appease hunters. Mr. Richard Elden, 
representing the Michigan Department 
of Natural Resources, made several 
comments concerning the lack of 
partnership between the Service and the 
states in the regulations development

process. He indicated that the 
commitment of time and resources made 
by state organizations on behalf of 
waterfowl management would be 
difficult to maintain if the partnership 
were perceived as one-sided. Dr. Ratlin 
Sparrowe, representing the Wildlife 
Management Institute, observed that the 
process by which migratory bird hunting 
regulations are developed and finalized 
was established by the Service in 1981 
in response to criticism by nonhunting 
and antihunting organizations for 
increased opportunity in that process.
He observed that, by choice, certain 
groups only involve themselves at one 
stage in the regulatory process, i.e., the 
public hearing, and are conspicuously 
absent at other times and in other 
activities related to the conservation of 
migratory birds, such as the Farm Bill, 
Clean Water Act, and the North 
American Waterfowl Management Plan. 
He supported the regulations-setting 
process and indicated the many 
opportunities for public comment. He 
also stated that if the process merits re- 
evaluation, his organization would want 
to participate in that effort.

Service Response: The current process 
has been designed to provide the 
general public with the maximum 
opportunity possible to comment on the 
annual migratory bird hunting 
regulations, and for the Service to work 
cooperatively with state wildlife 
agencies and other organizations in the 
management of this resource. 
Regulations governing public 
participation, announcement of 
meetings, and maintenance of a public 
file are found in ‘50 CFR 20 Subpart N— 
“Special Procedures for Issuance of 
Annual Hunting Regulations". A brief 
synopsis of this process follows.

Each year, the Service seeks public 
comment on hunting regulations, 
beginning with the publication of a 
preliminary proposed rule in the Federal 
Register, usually in Mardi. The early- 
season comment period generally closes 
in late July and the late-season comment 
period closes in late August.

Over the years, the migratory bird 
regulatory process has developed into a 
model of state, provincial, Federal, and 
international cooperation in the 
management of a migratory resource.
The deliberations are well announced, 
and the public is broadly involved. 
Although the Director of the Service is 
ultimately responsible for die hunting 
regulations in the United States, the 
Service strives to cooperate with the 
states and other organizations to share 
resources, expertise, and information. 
The Service works cooperatively with 
Fly way Councils and state fish and
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wildlife agencies in all aspects of 
migratory bird management because 
these organizations provide not only 
technical expertise but also information 
gathered through state and flyway 
research and management programs, 
both of which contribute significantly to 
the assessment and maintenance of 
migratory bird populations. In an effort 
to keep Öre public apprised of joint 
deliberations on regulations, all 
meetings of the Service’s Migratory Bird 
Regulations Committee attended by any 
person outside the Department of 
Interior are open to public observation 
and are announced in the Federal 
Register. Likewise, notice of Flyway 
Council meetings attended by the 
Department of the Interior officials are 
published in the Federal Register. In 
addition, the Waterfowl Status Meeting, 
held each year in Denver, Colorado, is 
also open to the general public and 
announced in the Federal Register. The 
primary purpose of the Waterfowl 
Status Meeting is to present information 
gathered by the Service and others 
about the current status of waterfowl, 
and for the Service to present general 
guidelines for harvest strategies for the 
upcoming hunting seasons. Finally, two 
public hearings are held in which 
regulatory proposals are reviewed and 
public testimony is invited. One of these 
hearings, held in late June, deals with 
the early seasons; while the other, held 
in early August, deals with the late 
seasons.

All interested parties have several 
opportunities to provide input into the 
development of regulations. They may 
submit written comments during the 6- 
month comment period, provide oral 
testimony or written documents during 
the public hearings, or participate in the 
development of recommendations at the 
state or flyway level.

The views of the hunting and 
nonhunting community are both fully 
considered in the regulations 
development process. As an example, in 
1991, the views of nonhunters were 
expressed at both public hearings and 
the Waterfowl Status Meeting. In 
addition, written comments received 
that opposed hunting were openly 
discussed during the Service 
Regulations Committee meetings.

The Service believes that the current 
process is open and receptive to all 
public comments. There is equal 
opportunity for the public to provide 
comments regarding the development of 
annual and basic regulations. However, 
the Service welcomes suggested 
improvements to the process.

Nontoxic Shot Regulations
In the May 13,1991, Federal Register 

(56 FR 22100), the Service published a 
final rule prohibiting the use and/or 
possession of lead shot while hunting 
waterfowl, coots, and certain other 
species throughout the United States. 
Migratory bird hunters are advised to 
become familiar with additional state 
and local regulations regarding the use 
of non toxic shot for migratory bud 
hunting.
NEPA Consideration

NEPA considerations are covered by 
the programmatic document, “Final 
Supplemental Environmental Impact 
Statement: Issuance of Annual 
Regulations Permitting the Sport 
Hunting of Migratory Birds (FSES 88-  
14)”, filed with EPA on June 9,1988. 
Notice of Availability was published in 
the Federal Register on June 16,1988 (53 
FR 22582). The Service’s Record of 
Decision was published on August 18, 
1988 (53 HI 31341). However, this 
programmatic document does not 
prescribe year-specific regulations; 
those are developed annually. The 
annual regulations and options were 
considered in the Environmental 
Assessment, “Waterfowl Hunting 
Regulations for 1991”. Copies of these 
documents are available from the 
Service at the address indicated under 
the caption ADDRESSES.

Endangered Species Act Consideration
On July 31,1991, the Division of 

Endangered Species concluded that the 
proposed action is not likely to 
jeopardize the continued existence of 
listed species or result in the destruction 
or adverse modification of their critical 
habitats. Hunting regulations are 
designed, among other things, to remove 
or alleviate chances of conflict between 
seasons for migratory game birds and 
the protection and conservation of 
endangered and threatened species and 
their habitats. The Service’s biological 
opinions resulting from its consultation 
under Section 7 are considered public 
documents and are available for 
inspection in the Division of Endangered 
Species and the Office of Migratory Bird 
Management.
Regulatory Flexibility Act; Executive 
Order 12291,12612, and 12630; and the 
Paperwork Reduction Act

In the Federal Register dated March 6, 
1991 (56 FR 9462), the Service reported 
measures it had undertaken to comply 
with requirements of the Regulatory 
Flexibility Act and Executive Orders. 
These included preparing a 
Determination of Effects and an updated

Final Regulatory Impact Analysis, and 
publishing a summary of the latter. 
These regulations have been determined 
to be major under Executive Order 12291 
and they have a significant economic 
impact on substantial numbers of small 
entities under the Regulatory Flexibility 
Act. It has been determined that these 
rules will not involve the taking of any 
constitutionally protected property 
rights, under Executive Order 12630, and 
will not have any significant federalism 
effects, under Executive Order 12612. 
This determination is detailed in the 
aforementioned documents, which are 
available upon request from the Office 
of Migratory Bird Management. These 
regulations contain no information 
collections subject to Office of 
Management and Budget review under 
the Paperwork Reduction Act of 1980.

Memorandum of Law

The Service published its 
Memorandum of Law, required by 
Section 4 of Executive Order 12291, in 
the Federal Register dated August 21, 
1991 (56 FR 41608).

Authorship

The primary authors of this proposed 
rule are Robert J. Blohm and William O. 
Vogel, Office of Migratory Bird 
Management, working under the 
direction of Thomas J. Dwyer, Chiefl

Regulations Promulgation

The rulemaking process for migratory 
bird hunting must, by its nature, operate 
under severe time constraints. However, 
the Service is of the view that every 
attempt should be made to give the 
public the greatest possible opportunity 
to comment on the regulations. Thus, 
when the proposed late-season 
rulemaking was published on August 26, 
1991, the Service established what it 
believed was the longest period possible 
for public comment. In doing this, the 
Service recognized that at the close of 
the comment period time would be of 
the essence. That is, if there was a  delay 
in the effective date of these regulations 
after this final rulemaking, the Service is 
of the opinion that the states would 
have insufficient time to select season 
dates and limits; to communicate those 
selections to the Service; and to 
establish and publicize the necessary 
regulations and procedures that 
implement their decisions.

Therefore, the Service, under 
authority of the Migratory Bird Treaty 
Act of July 3,1918, as amended (16 
U.S.C. 701-711), prescribes final 
frameworks setting forth the species to 
be hunted, the daily bag and possession 
limits, the shooting hours, the season
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lengths, the earliest opening and latest 
closing season dates, and hunting areas, 
from which state conservation agency 
officials may select hunting season 
dates and other options. Upon receipt of 
the season and option selections from 
state officials, the Service will publish in 
the Federal Register a final rulemaking 
amending 50 CFR 20 to reflect seasons, 
limits, and shooting hours for the 
conterminous United States for the 
1991-92 season.

The Service therefore finds that “good 
cause” exists, within the terms of 5 
U.S.C. 553(d)(3) of the Administrative 
Procedure Act, and these frameworks 
will, therefore, take effect immediately 
upon publication.

List of Subjects in 50 CFR Part 20
Exports, Hunting, Imports, Reporting 

and recordkeeping requirements, 
Transportation, Wildlife.

The rules that eventually will be 
promulgated for the 1991-92 hunting 
season are authorized under the 
Migratory Bird Treaty Act of July 3,
1918, as amended (16 U.S.C. 701-711), 
and the Fish and Wildlife Improvement 
Act of November 8,1978, as amended 
(16 U.S.G. 712).

Dated: September 19,1991.
M ike Hayden,
Assistant Secretary for Fish and Wildlife and 
Parks.

Final Regulations Frameworks for 1991- 
92 Late Hunting Seasons on Certain 
Migratory Game Birds

Pursuant to the Migratory Bird Treaty 
Act and delegated authorities, the 
Director has approved frameworks for 
season lengths, shooting hours, bag and 
possession limits, and outside dates 
within which states may select seasons 
for hunting waterfowl and coots. Late- 
season frameworks are summarized 
below:

General
Shooting and Hawking (taking by 

falconry) Hours: Unless otherwise 
specified, from one-half hour before 
sunrise to sunset daily, for all species 
and seasons.

Possession Limits: Unless otherwise 
specified, possession limits are twice the 
daily bag limit.

Area-Specific Provisions: Frameworks 
for open seasons, season lengths, bag 
and possession limits, and other special 
provisions are listed below by flyway.
Atlantic Flyway

The Atlantic Flyway includes 
Connecticut, Delaware, Florida, Georgia, 
Maine, Maryland, Massachusetts, New 
Hampshire, New Jersey, New York,

North Carolina, Pennsylvania, Rhode 
Island, South Carolina, Vermont, 
Virginia, and West Virginia.

Ducks, Coots, and M ergansers
Hunting Season: Not more than 30 

days.
Outside Dates: Between October 5, 

1991, and January 5,1992.
Duck Limits: The daily bag limit is 3 

and may include no more than 1 hen 
mallard, 2 wood ducks, 2 redheads, 1 
black duck, 1 mottled duck, 1 pintail, 
and 1 fulvous whistling duck.

Closures: The seasons on 
canvasbacks and harlequin ducks are 
closed.

Sea Ducks: In all areas outside of 
special sea duck areas, sea ducks are 
included in the regular duck daily bag 
and possession limits. However, during 
the regular duck season within the 
special sea duck areas, the sea duck 
daily bag and possession limits may be 
in addition to the regular duck daily bag 
and possession limits.

M erganser Limits: The daily bag limit 
of mergansers is 5, only 1 of which may 
be a hooded merganser.

Coot Limits: The daily bag limit is 15 
coots.

Lake Champlain Zone, New York: The 
waterfowl seasons, limits, and shooting 
hours shall be the same as those 
selected for the Lake Champlain Zone of 
Vermont.

Zoning and Split Seasons: Delaware, 
Maryland, North Carolina, Rhode Island, 
and Virginia may split their seasons into 
three segments; Connecticut, Maine, 
Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania, 
Vermont, and West Virginia may zone 
and may split their seasons into two 
segments in each zone; while Florida, 
Georgia, and South Carolina may split 
their statewide seasons into two 
segments. Zone descriptions are 
contained in a later portion of this 
document.

Canada Geese
Season Lengths, Outside Dates, and 

Limits: Unless specified otherwise, 
seasons may be split into two segments. 
Seasons in states, and independently in 
described goose management units 
within states, may be as follows:

Connecticut:
North Zone—90 days between 

October 1 and January 31, with a daily 
bag limit of 3.

South Zone—90 days between 
October 1 and February 5, with a daily 
bag limit of 3 through January 14, and a 
daily bag limit of 5 thereafter.

Delaware: 60 days between October 
31 and January 20, with a daily bag limit 
of 2.

Florida: Closed season.
Georgia: In specific areas, an 8-day 

experimental season m&y be split into 2 
segments of 4 days each between 
November 15 and February 5, with a 
limit of 1 Canada goose per season.

M aine: 70 days between October 1 
and January 20, with a daily bag limit of 
3-

Maryland: 60 days between October 
31 and January 30, with a daily bag limit 
of 2.

M assachusetts: 70 days between 
October 1 and January 20 in the 
Berkshire and Coastal Zones, and 
between October 1 and January 31 in the 
Central Zone, with a daily bag limit of 3. 
In addition, a special 16-day season for 
resident Canada geese may be held in 
the Coastal and Central Zones during 
January 21 to February 5, with a daily 
bag limit of 5. The season in the Central 
Zone is experimental.

New Hampshire: 70 days between 
October 1 and January 20, with a daily 
bag limit of 3.

New Jersey: 90 days between October 
1 and January 31, with a daily bag limit 
of 1 through October 15, and a daily bag 
limit of 3 thereafter.

New York: 90 days between October 1 
and January 31, with a daily bag limit of 
1 through October 15 and a daily bag 
limit of 3 thereafter.

North Carolina:
East o f 1-95— 11 days between 

January 20 and January 31, with a daily 
bag limit of 1 .

West o f 1-95—Closed.
Pennsylvania:
Southeast Zone—90 days between 

October 1 and January 31, with a daily 
bag limit of 1 through October 15 and 3 
thereafter.

Erie, M ercer, and Butler Counties—50 
days between October 1 and January 20, 
with a daily bag limit of 2.

Crawford County—70 days between 
October 1 and January 20, with a daily 
bag of 1 .

Rem ainder o f State—70 days between 
October 1 and January 20, with a daily 
bag limit of 3.

Rhode Island: 90 days between 
October 1 and January 31, with a daily 
bag limit of 3.

South Carolina: 11 days between 
January 20 and January 31, with a daily 
bag limit of 1 . In addition, a special 4- 
day season for resident Canada geese 
may be held in the Central Piedmont, 
Western Piedmont, and Mountain Hunt 
Units during January 15 to February 15 
with a limit of 1 Canada goose per 
season.

Vermont: 70 days between October 1 
and January 20, with a daily bag limit of 
3.
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Virginia:
Back Bay— 11 days between January 

2G ana January 31, with a daily bag limit 
of 1 .

Rem ainder—60 days between 
October 31 and January 20, with a daily 
bag limit of 2.

West Virginia: 70 days between 
October 1 and January 20, with a daily 
bag limit of 3.
White G eese

Definition: For purpose of hunting 
regulations listed below, the collective 
term “white” geese includes lesser snow 
(including blue) geese, greater snow 
geese, and Ross’ geese.

Season Lengths, Outside Dates, and 
Limits: States may select a 107-day 
season between October 1,1991, and 
February 10,1992, with a daily bag limit 
of 5. States may split their seasons into 
two segments,

Atlantic Brant
Season Lengths, Outside Dates, and 

Limits: States may select a 50-day 
season between October 1,1991, and 
January 20,1992, with a daily bag limit 
of 2.

M ississippi Fly way
The Mississippi Flyway includes 

Alabama, Arkansas, Illinois, Indiana, 
Iowa, Kentucky, Louisiana, Michigan, 
Minnesota, Mississippi, Missouri, Ohio, 
Tennessee, and Wisconsin.

Ducks, Coots, and M ergansers
Hunting Seasons: Not more than 30 

days.
Outside Dates: Between October 5, 

1991, and January 5,1992.
Duck Limits: The daily bag limit is 3, 

and may include no more than 2 
mallards (no more than 1 of which may 
be a female, 1 black duck, 1 pintail, 2 
wood ducks, and 1  redhead.

As an alternative to conventional bag 
limits for ducks and mergansers, a point 
system for bag and possession limits 
may be selected. Point values are as 
follows:

100 points—female mallard, pintail, 
black duck, redhead, hooded merganser

50 points—ms\e mallard, wood duck
35 points—all other ducks and 

mergansers.
Under the point system, the daily bag 

limit is reached when the point value of 
the last bird taken, added to the sum of 
point values of all other birds already 
taken during that day, reaches or 

• exceeds 100  points. The.possession limit 
is the maximum number of birds that 
legally could have been taken in 2 days.

Closures: The season on canvasbacks 
is closed.

Merganser Limits: Under the 
conventional bag-limit option only, a 
daily bag limit of 5 mergansers may be 
taken, only 1 of which may be a hooded 
merganser.

Coot Limits: The daily bag limit is 15 
coots.

Zooning and Split Seasons: Alabama, 
Illinois, Indiana, Iowa, Kentucky, 
Louisiana, Michigan, Missouri, Ohio, 
Tennessee, and Wisconsin may select 
hunting seasons for ducks, coots, and 
mergansers by zones described latex in 
these frameworks.

In Alabama, Indiana, Iowa, Kentucky, 
Louisiana, Michigan, Ohio, Tennessee, 
and Wisconsin, die season may be split 
into two segments in each zone.

In Mississippi, the season may be split 
into two segments.

In Arkansas and Minnesota, the 
season may be split into three segments.

Pymatuning Reservoir Area, Ohio: The 
waterfowl seasons, limits, and shooting 
hours shall be the same as tkose 
selected in the adjacent portion of 
Pennsylvania.

G eese
Definition: For the purpose of hunting 

regulations listed below, the collective 
terms “dark” and "light” geese include 
the following species:

Dark geese—Canada geese, white- 
fronted geese, and brant.

Light geese—lesser snow (including 
bluej geese, greater snow geese, and 
Ross’ geese.

Split Seasons: Seasons for geese may 
be split into two segments.

Season Lengths, Outside Dates, and 
Limits: States may select seasons for 
geese not to exceed 70 days for dark 
geese between the Saturday nearest 
October 1 (September 28 ,1991J and 
January 31,1992, and 80 days for light 
geese between the Saturday nearest 
October 1 (September 28,1991), and 
February 14,1992. The daily bag limit is 
7 geese, to include no more than 3 
Canada and 2 white-fronted geese. 
Specific regulations for Canada geese 
and exceptions to the above general 
provisions are shown below by State.

Alabama: The season for Canada 
geese may extend for 50 days in the 
respective duck-hunting zones. The 
daily bag limit is 2 Canada geese.

Arkansas: The season for Canada 
geese may extend for 23 days. The daily 
bag limit is 2 Canada geese.

Uiinois:The total harvest of Canada 
geese in the State will be limited to 
144,800 birds. In the:

(a) Southern Illinois Quota Zone—The 
season for Canada geese will close after 
84 days or when 72,400 birds have been 
harvested, whichever occurs first. Limits 
are 3 Canada geese daily and 10  in

possession. If any of the following 
conditions exist after Dec. 20,1991, the 
State, after consultation with the 
Service, will close the season by 
emergency order wi th 48 hours notice:

1 .1 0  consecutive days of snow cover,
3 inches or more in depth.

2 .10  consecutive days of daily high 
temperatures less than 20 degrees F.

3. Average body weights of adult 
female geese less than 3£0Q grams as 
measured from a weekly sample of a 
minimum of 50 geese.

4. Starvation or a major disease 
outbreak resulting in observed mortality 
exceeding 500 birds per day for 10 
consecutive days, or a total mortality 
exceeding 5,000 birds in 10 days, or a 
total mortality exceeding 10,000 birds.

(b) Rend Lake Quota Zone—The 
season for Canada geese will close after 
84 days or when 21,700 birds have been 
harvested, whichever occurs first. Limits 
are 3 Canada geese daily and 10 in 
possession.

(c) Tri-County Zone—The season for 
Canada geese may not exceed 73 days. 
Limits are 2 Canada geese daily and 10 
in possession.

(d) Rem ainder o f the State—The 
season for Canada geese may extend for 
90 days in the respective duck-hunting 
zones. Limits are 3 Canada geese daily 
and 10 in possession.

Indiana: The total harvest of Canada 
geese in the State will be limited to 
25,500 birds. In:

(a) Posey County—The season for 
Canada geese will dose after 70 days or 
when 8,000 birds have been harvested, 
whichever occurs first. The daily bag 
limit is 4 Canada geese.

(bj Rem ainder of the State—The 
season for Canada geese may extend for 
70 days in the respective duck-hunting 
zones. Hie daily bag limit is 2 Canada 
geese, except in LaGrange and Steuben 
Counties and on the Kankakee and 
Jasper-PuJaski Fish and Wildlife Areas, 
where the daily bag limit is 1 .

Iowa: Hie season may extend for 70 
days. The daily bag limit is 2 Canada 
geese.

Kentucky: In the:
(a) Western Zone—The season for 

Canada geese may extend for 93 days, 
and the harvest will be limited to 43,200 
birds. Of the 43,2QQ-bird quota, 28,000 
birds will be allocated to the Ballard 
Reporting Area and 8,200 birds will be 
allocated to the Henderson/Union 
Reporting Area. If the quota in either 
reporting area is reached prior to 
completion of the 93-day season, the 
season in that reporting area will be 
closed. If this occurs, the season in those 
counties and portions of counties 
outside of, but associated with, the
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respective subzone (listed in State 
regulations) may continue for an 
additional 7 days, not to exceed a total 
of 93 days. The season in Fulton County 
may extend to February 15,1992. The 
daily bag limit, is 3 Canada geese.

(bj Remainder o f the State—The 
season may extend for 50 days. The 
daily Bag limit is 2 Canada geese.

Lousianá: Louisiana may hold 80-day 
seasons on light geese and 70-day 
seasons on white-fronted geese and 
brant between the Saturday nearest 
October 1 (September 28,1991), and 
February 14,1992, in the respective 
duch-hunting zones. The daily bag limit 
is 7 geese, to include no more than 2 
white-fronted geese, except as noted 
below. In the Southwest Zone, an 
experimental 9-day season for Canada 
geese may be held during January 22-30, 
1992. During the experimental season, 
the daily bag limit for Canada and 
white-fronted geese in the Southwest 
Zone is 2, no moré than 1 of which may 
be a Canada goose. Hunters 
participating in the experimental 
Canada goose season must posses a 
special permit issued by the State.

Michigan: The total harvest of Canada 
geese in the State will be limited to 
97,900 birds. In the:

(a ) —North Zone:
(1) West o f Forest Highway 13—The 

framework opening date for all geese is 
September 21 and the season for 
Canada geese may extend for 71 days. 
The daily bag limit is 3 Canada geese.

(2) Remainder o f North Zone—The 
framework opening date for all geese is 
September 26 and the season for 
Canada geese may extend for 50 days. 
The daily bag limit is 2 Canada geese.

(b) M iddle Zone—The season for 
Canada geese may extend for 50 days. 
The daily bag limit is 2 Canada geese.

(c) South Zone:
(1) Allegan County GMU—The season 

for Canada geese will close after 58 
days or when 6,000 birds have been 
harvested, whichever occurs first. The 
daily bag limit is 1 Canada goose 
through November 14 and 2 Canada 
geese thereafter.

(2) Muskegon Wastewater GMU—The 
season for Canada geese will close after 
50 days or when 1,000 birds have been 
harvested, whichever occurs first. The 
daily bag limit is 2 Canada geese.

(3) Saginaw County GMU—The 
season for Canada geese will close after 
40 days or when 4,000 birds have been 
harvested, whichever occurs first. The 
daily bag limit is 2 Canada geese.

(4) Tuscola/Huron GMU—The season 
for Capada geese will close after 40 
days or when 2,000 birds have been 
harvested, whichever occurs first. The 
daily bag limit is 2 Canada geese.

(5) Remainder o f South Zone:
(i) West o f U.S. Highway 27/127—The 

season Canada geese may extend for 50 
days. The daily bag limit is 2 Canada 
geese.

(ii) East ofU .S. Highway 27/127—The 
season for Canada geese may extend for 
30 days. The daily bag limit is 2 Canada 
geese,

(d) Southern Michigan GMU—A  late 
Canada goose season of up to 30 days 
may be held between January 4 and 
February 3,1992. The daily bag limit is 2 
Canada geese.

Minnesota: In the:
(a) West Central Goose Zone—The 

season for Canada geese may extend for 
40 days. In the Lac Qui Parle Goose 
Zone the season will close after 40 days 
or when a harvest of 6,000 birds has 
been achieved, whichever occurs first. 
Throughout the West-Central Zone, the 
daily bag limit is 1 Canada goose.

(b) Southeast Goose Zone—The 
season for Canada geese may extend for 
70 consecutive days. The daily bag limit 
is 2 Canada geese. In selected areas of 
the Metro Goose Management Block and 
in Olmsted County, 10-day late seasons 
may be held during December to harvest 
giant Canada geese. The season in the 
Metro Goose Management Block is 
experimental. During these seasons, the 
daily bag limit is 2 Canada geese.

(c) Rem ainder o f the State—The 
season for Canada geese may extend for 
50 days. The daily bag limit is 2 Canada 
geese.

Mississippi: The season for Canada 
geese may extend for 70 days. The daily 
bag limit is 3 Canada geese.

Missouri: In the:
(a) Swan Lake Zone—The season for 

Canada geese closes after 50 days or 
when 10,000 birds have been harvested, 
whichever occurs first. The daily bag 
limit is 2 Canada geese.

(bj Schell-Osage Zone—The season 
for Canada geese may extend for 50 
days. The daily bag limit is 2 Canada 
geese.

(c) Remainder o f the State—The 
season for Canada geese may extend for 
50 days in the respective duck-hunting 
zones. The daily bag limit is 2 Canada 
geese.

Ohio: The season may extend for 70 
days, with a daily bag limit of 2 Canada 
geese, except in the counties of 
Ashtabula, Trumbull, Ottawa, and that 
portion of Lucas County east of the 
Maumee River, where the daily bag limit 
will be 1 Canada goose.

Tennessee: In the:
(a) Northwest Tennessee Zone—The 

season for Canada geese may extend for 
72 days, and the harvest will be limited 
to 22,500 birds. Of the 22,500 bird quota, 
15,500 birds will be allocated to the

Reelfoot Quota Zone. If the quota in the 
Reelfoot Quota Zone is reached prior to 
completion of the 72-day'season, the 
season in the quota zone will be closed. 
If this occurs, the season in the 
remainder of the Northwest Tennessee 
Zone may continue for an additional 7 
days, not to exceed a total of 72 days, 
The season may extend to February 15, 
1992. The daily bag limit is 3 Canada 
geese.

(b) Southwest Tennessee Zone—The 
season for Canada geese may extend for 
55 days, and the harvest will be limited 
to 2,500 birds. The daily bag limit is 2 
Canada geese.

(c) Kentucky Lake Zone—The season 
for Canada geese may extend for 50 
days. The daily bag limit is 2 Canada 
geese.

(d) Remainder o f the State—The 
season for Canada geese may extend for 
70 days. The daily bag limit is 2 Canada 
geese.

Wisconsin: The framework opening 
date for all geese is September 21. The 
total harvest of Canada geese in the 
State will be limited to 190,100 birds. In 
the:

(a) Horicon Zone—The harvest of 
Canada geese is limited to 135,800 birds. 
The season may not exceed 93 days. All 
Canada geese harvested must be tagged. 
The daily bag limit is 2 Canada geese 
and the season limit will be the number 
of tags issued to each permittee. The 
possession limit is 10 Canada geese.

(b) Theresa Zone—The harvest of 
Canada geese is limited to 6,000 birds. 
The season may not exceed 84 days. All 
Canada geese harvested must be tagged. 
The daily bag limit is 1 Canada goose 
and the overall limit for each identified 
time period will be the number of tags 
issued to each permittee for that time 
period. The possession limit is Í0 
Canada geese.

(c) Pine Island Zone—The harvest of 
Canada geese is limited to 800 birds.
The season may not exceed 72 days. All 
Canada geese harvested must be tagged. 
The daily bag limit is 2 Ganada geese 
and the season limit will be the number 
of tags issued to each permittee. The 
possession limit is 10 Canada geese.

(d) Collins Zone—The harvest of 
Canada geese is limited to 3,000 birds. 
The season may not exceed 67 days. All 
Canada geese harvested must be tagged. 
The daily bag limit is 2 Canada geese 
and the season limit will be the number 
of tags issued to each permittee. The 
possession limit is 10 Canada geese.

(e) Exterior Zone—The harvest of 
Canada geese is limited to 40,000 birds. 
The season may not exceed 93 days, 
except as noted below. The daily bag 
limit is 2 Canada geese, except as noted
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below. In the Mississippi River Subzone, 
the season for Canada geese may 
extend for 74 days in each duck zone. In 
the North-Duck-Zone portion of the 
Subzone, the daily bag limit is 1 Canada 
goose through October 13, and 2 
thereafter; in the South-Duck-Zone 
portion, the daily bag limit is 1 Canada 
goose through October 8, and 2 
thereafter. In the Brown County 
Subzone, a special late season to control 
local populations of giant Canada geese 
may be held during December 1-31. The 
daily bag limit during this special season 
is 3. In the Rock Prairie Subzone, a 
special late season to harvest giant 
Canada geese may be held between 
November 4 and December 15. During 
this late season, the daily bag limit is 1 
Canada goose. The progress of the 
harvest in the Exterior Zone must be 
monitored, and the zone’s season 
closed, if necessary, to ensure that the 
harvest does not exceed the limit stated 
above. This closure will not apply to the 
special late-season giant Canada goose 
seasons in the Brown County and Rock 
Prairie Subzones.

Additional Limits: In addition to the 
harvest limits stated for the respective 
zones above, an additional 4,000 Canada 
geese in the Horicon Zone and 500 in the 
Theresa Zone may be taken under 
special agricultural permits.

Illinois, Indiana, Kentucky, Missouri, 
and Tennessee Quota Zone Closures: 
When it has been determined that the 
quota of Canada geese allotted to the 
Southern Illinois Quota Zone, the Rend 
Lake Quota Zone in Illinois, Posey 
County in Indiana, the Ballard and 
Henderson-Union Subzones in 
Kentucky, the Swan Lake Zone in 
Missouri, and the Reelfoot Subzone in 
Tennessee will have been filled, the 
season for taking Canada geese in the 
respective area will be closed by the 
Director upon giving public notice 
through local information media at least 
48 hours in advance of the time and date 
of closing, or by the state through state 
regulations with such notice and time 
(not less than 48 hours) as they deem 
necessary.

Shipping Restrictions: In Illinois and 
Missouri, and in the Kentucky counties 
of Ballard, Hickman, Fulton, and 
Carlisle, geese may not be transported, 
shipped, or delivered for transportation 
or shipment by common carrier, the 
Postal Service, or by any person except 
as the personal baggage of licensed 
waterfowl hunters, provided that no 
hunter shall possess or transport more 
than the legally-prescribed possession 
limit of geese. Geese possessed or 
transported by persons other than the 
taker must be labeled with the name

and address of the taker and the date 
taken.

Central Flyway
The Central Flyway includes 

Colorado (east of the Continental 
Divide), Kansas, Montana (Blaine, 
Carbon, Fergus, Judith Basin, Stillwater, 
Sweetgrass, Wheatland and all counties 
east thereof), Nebraska, New Mexico 
(east of the Continental Divide except 
the Jicarilla Apache Indian Reservation), 
North Dakota, Oklahoma, South Dakota, 
Texas, and Wyoming (east of the 
Continental Divide).

Ducks (Including M ergansers} and 
Coots

Hunting Seasons: Seasons in the High 
Plains Mallard Management Unit, 
roughly defined as that portion of the 
Central Flyway which lies west of the 
100th meridian, may include no more 
than 51 days, provided that the last 12 
days may start no earlier than the, 
Saturday closest to December 10 
(December 7,1991). Seasons in the Low 
Plains Unit may include no more than 39 
days.

Outside Dates: October 5,1991, 
through January 5,1992.

Duck Limits: The daily bag limit is 3, 
including no more than 2 mallards, no 
more than 1 of which may be a female, 1 
mottled duck, 1 pintail, 1 redhead, and 2 
wood ducks.

As an alternative to conventional bag 
limits for ducks and mergansers, a point 
system for bag and possession limits 
may be selected. Point values are as 
follows:

100 points—female mallard, pintail, 
redhead, hooded merganser, mottled 
duck.

50 points—male mallard, wood duck.
35 points—all other ducks and 

mergansers.
Under the point system, the daily bag 

limit is reached when the point value of 
the last bird taken, added to the sum of 
point values of all other birds already 
taken during that day, reaches or 
exceeds 100 points. The possession limit 
is the maximum number of birds that 
legally could have been taken in 2 days.

Closures: The season on canvasbacks 
is closed.

M erganser Limits: Under the 
conventional bag-limit option only, a 
daily bag limit of 5 mergansers may be 
taken, only 1 of which may be a hooded 
merganser.

Coot Limits: The daily limit is 15 
coots.

Zoning and Split Seasons: Montana, 
Nebraska (Low Plains portion), New 
Mexico, Oklahoma (Low Plains portion), 
and South Dakota (Low Plains portion) 
may select hunting seasons for ducks,

coots, and mergansers by zones 
described later in these frameworks.

In Montana, Nebraska (Low and High 
Plains portions), New Mexico, North 
Dakota (Low Plains portion), Oklahoma 
(Low and High Plains portions), South 
Dakota (High Plains portion), and Texas 
(Low Mains portion), the season may be 
split into two segments.

In Colorado, Kansas (Low and High 
Plains portions), North Dakota (High 
Plains portion), and Wyoming, the 
season may be split into three segments.

Geese
Definitions: In the Central Flyway, 

“geese” includes all speciès of geese and 
brant; “dark geese” includes Canada 
and white-fronted geese and black 
brant; and “light geese” includes all 
others.

Season Lengths, Outside Dates, and 
Limits: Seasons may be split into two 
segments. The Saturday nearest October 
1 (September 28,1991), through January 
31, 1992, for dark geese and the Saturday 
nearest October 1 (September 28,1991), 
through the Sunday nearest February 15 
(February 16,1992), except in New 
Mexico where the closing date is 
February 28, for light geese. Seasons in 
states, and independently in described 
goose management units within states, 
may be as follows:

Colorado: No more than 107 days, 
with a daily bag limit of 5 light geese 
and 3 dark geese.

Kansas: For dark geese, no more than 
79 days, with a daily bag limit of not 
more than 2 Canada geese, or 1 Canada 
goose and 1 white-fronted goose, for no 
more than 30 consecutive days, and a 
daily bag limit of not more than 1 
Canada goose and 1 white-fronted goose 
for the remaining 49 days; or no more 
than 72 days, with a daily bag limit of 
not more than 2 Canada geese, or 1 
Canada goose and 1 white-fronted goose 
for no more than 37 consecutive days, 
and a daily bag limit of not more than 1 
Canada goose and 1 white-fronted goose 
for the remaining 35 days.

For Light Goose Units 1 and 2, no 
more than 100 days, with a daily bag 
limit of 5, or no more than 86 days, with 
a daily bag limit of 7.

Montana: No more than 107 days, 
with daily bag limits of 2 dark geese and 
5 light geese in Sheridan County and 4 
dark geese and 5 light geese in the 
remainder of the Central Flyway 
portion.

Nebraska: For dark geese in the North 
Unit, no more than 79 days, with daily 
bag limits of 1 Canada goose and 1 
whiteTronted goose until the Saturday 
nearest November 8 (November 9,1991), 
and no more than 2 Canada geese or 1
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Canada goose and 1 white-fronted goose 
for the remainder of the season.

For dark geese in the East and West 
Units, no more than 79 days, with a 
daily bag limit of not more than 2 
Canada geese, or 1  Canada goose and 1 
white-fronted goose, for no more than 30 
consecutive days, and a bag limit of not 
more than 1 Canada goose and 1 white- 
fronted goose for the remaining 49 days; 
or no more than 72 days, with a daily 
bag of not more than 2 Canada geese, or 
1 Canada goose and 1  white-fronted 
goose for no more than 37 consecutive 
days, and a bag limit of not more than 1 
Canada goose and 1 white-fronted goose 
for the remaining 35 days.

For light geese, no more than 100 days, 
with a daily bag limit of 5, or no more 
than 86 days with a daily bag limit of 7.

New Mexico: No more than 107 days, 
with a daily bag limit of 5 light geese 
and 3 dark geese.

North Dakota; For dark geese, no 
more than 79 days, with a daily bag limit 
of 1 Canada goose and 1 white-fronted 
goose or 2 white-fronted geese until 
October 19, and no more than 2 dark 
geese during the remainder of the 
season.

For light geese, no more than 100 days, 
with a daily bag limit of 5, or no more 
than 86 days with a daily bag limit of 7 .

Oklahoma: For dark geese, no more 
than 79 days, with a daily bag limit of 2 
Canada geese or 1 Canada goose and 1 
white-fronted goose.

For light geese, no more than 100 days, 
with a daily bag limit of 5, or no more 
than 86 days with a daily bag limit of 7 .

South Dakota: For dark geese in the 
Missouri River Unit, no more than 79 
days, with a daily bag limit of 1 Canada 
goose and 1 white-fronted goose until 
the Saturday nearest November 8 
(November 9,1991), and no more than 2 
Canada geese or 1 Canada goose and 1 
white-fronted goose for the remainder of 
the season.

For dark geese in the remainder of the 
State, no more than 79 days, with a daily 
bag limit of not more than 2 Canada 
geese, or 1 Canada goose and 1 white- 
fronted goose, for no more than 30 
consecutive days, and a daily bag limit 
of not more than 1 Canada goose and 1 
white-fronted goose for the remaining 49 
days; or no more than 72 days, with a 
daily bag limit of not more than 2 
Canada geese, or 1 Canada goose and 1 
white-fronted goose, for no more than 37 
consecutive days, and a daily bag limit 
of not more than l  Canada goose and 1 
white-fronted goose for the remaining 35 
days.

For light geese, no more than 100 days, 
with a daily bag limit of 5, or no more 
than 88 days with a daily bag limit of 7 .

Texas: West of LL5. 81, no more than 
107 days, with a daily bag limit of 5 light 
geese and 3 dark geese.

For dark geese east of U.S. 81, no 
more than 79 days. The daily bag limit is 
1 Canada goose and 1 white-fronted 
goose during the first 72 days; during the 
last 7 days, the season is closed on 
white-fronted geese and the daily bag 
limit is 2 Canada geese.

For light geese east of U.S. 81, no more 
than 100 days, with a daily bag limit of 
5, or 86 days with a daily bag limit of 7.

Wyoming: No more than 107 days, 
with a daily bag limit of 5 light geese 
and 3 dark geese.

Pacific Fly way
The Pacific Fly way includes Arizona, 

California, Colorado (west of the 
Continental Divide), Idaho, Montana 
(including and to the west of Hill, 
Chouteau, Cascade, Meagher and Park 
Counties), Nevada, New Mexico (the 
Jicarilla Apache Indian Reservation and 
west of the Continental Divide), Oregon, 
Utah, Washington, and Wyoming (west 
of the Continental Divide including the 
Great Divide Basin).

Ducks, Coots, and Common Moorhens
Hunting Seasons: Concurrent 59-day 

seasons on ducks (including 
mergansers), coots, and common 
moorhens may be selected except as 
subsequently noted. In the Columbia 
Basin Mallard Management Unit the 
seasons may be an additional 7 days. In 
those States or zones that split their 
season on ducks, the season on coots 
and common moorhens may be between 
the outside dates for the season on 
ducks, but not to exceed 93 days.

Outside Dates: Between October 5, 
1991, and January 5,1992.

Duck and Merganser Limits: The basic 
daily bag limit is 4 ducks, including rio 
more than 3 mallards, no more than 1 of 
which may be a  female, 1 pintail, and 
either 2 canvasbacks, 2 redheads or 1 of 
each. The possession limit is twice the 
daily bag limit.

Coot and Common Moorhen Limits: 
The daily bag and possession limits to 
coots and common moorhens are 25, 
singly or in the aggregate.

Zoning and Split Seasons: Arizona, 
California, Idaho, Nevada, Oregon,
Utah, and Washington may select 
hunting seasons for ducks (including 
mergansers), coots, and common 
moorhens by zones described, later in 
these frameworks.

Arizona, California, Idaho, Nevada, 
New Mexico, Oregon, Utah,
Washington, and Wyoming may split 
their seasons into two segments either 
statewide or in each zone.

Colorado and Montana may split their 
duck seasons into three segments.

Colorado River Zone, California:
Duck, coot, and common moorhen . 
seasons and limits shall be the same as 
seasons and limits selected by Arizona.

Southern San Joaquin Valley Zone, 
California: The temporary zone is 
approved for the 1991-92 season, but 
must be justified in each subsequent 
year on the basis of drought conditions. 
The State will provide the Service with 
an annual report of hunter activity and 
harvest.

Geese (including Brant)
Season Lengths, Outside Dates, and 

Limits: Except as subsequently noted,
93-day seasons may be selected, with 
outside dates between the Saturday 
closest to October 1 (September 28, 
1991), and the Sunday closest to Janaury 
20 (January 19,1992), and the basic daily 
bag and possession limits are 6 geese, 
provided that the daily bag limit 
includes no more than 3 white geese 
(including snow, blue, and Ross J and 3 
dark geese (all other species of geese, 
including brant). In only California, 
Oregon, and Washington, the daily bag 
limit is 2 brant and is additional to dark 
goose limits, and the open season on 
brant m those States may differ from 
that for other geese.

Closures: There will be no open 
season on Aleutian Canada geese in the 
Pacific Flyway and no open season on 
cackling Canada geese in California, 
Oregon, and Washington; and those 
three States must include a statement on 
the closure for both those subspecies in 
their respective regulations leaflet 
Emergency closures may 'be invoked for 
all Canada geese should Aleutian 
Canada goose distribution patterns or 
other circumstances justify such actions.

Arizona: The daily bag limit for dark 
geese may not include more than 2 
Canada geese.

California:
Northeastern Zone—White-fronted 

geese may be taken only during the first 
23 days of such season. The daily bag 
limit is 3 geese and may include no more 
than 2 Canada geese or 1 white-fronted 
goose, but not 1  of each.

Colorado River Zone—The seasons 
and limits must be the same as those 
selected by Arizona.

Southern Zone—The daily bag and 
possession limits for dark geese may not 
include more than 2 Canada geese,, 
except in that portion of California 
Department of Fish and Game District 
22 within the Southern Zone (i.e., 
Imperial Valley) where daily bag and , 
possession limits for Canada geese are 1 
and 2, respectively.
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Southern San Joaquin Valley and 
Bala.nce-of-the-State Zones—A 79-day 
season may be selected, except that 
white-fronted geese may be taken during 
only the first 65 days of such season. 
Limits may not include more than 3 
geese per day and in possession, of 
which not more than 1 may be a dark 
goose. The dark goose limits may be 
expanded to 2 provided that they are 
Canada geese.

Three areas in the Balance-of-the- 
State Zone aré restricted in the hunting 
of certain geese:

(1) In the counties of Del Norte and 
Humboldt there will be no open season 
for Canada geese.

(2) In the Sacramento Valley Area, 
the season on white-fronted geese must 
end on or before Noveiriber 30,1991, 
and, except in the Western Canada 
Goose Hunt Area, there will be no open 
season for Canada geese. In the 
Western Canada Goose Hunt Area, the 
take of Canada geese other than 
cackling and Aleutian Canada geese is 
allowed.

(3) In the San Joaquin Valley Area, 
the hunting season for Canada geese 
will close no later than November 23, 
1991.

Brant Season: A statewide, 30- 
consecutive-day season on brant may be 
selected.

Colorado: The season must end on or: 
before the second Sunday in January 
(January 12,1992). The daily bag limit 
for dark geese may not include more 
than 2 Canada geese.

Idaho:
10 Northern Counties Area—The daily 

bag limit may not include more than 3 
geese.

Southwestern Area—The season must 
end on or before the first Sunday in 
January (January 5,1992) with a daily 
bag limit of 3 geese, that may not 
include more than 2 Canada geese.

Southeastern Area, including the Ft. 
Hall-American Falls Zone—The season 
must end on or before the second 
Sunday in January (January 12,1992); 
the daily bag limit is 3 geese.

Montana: ;
East of Divide Zone—rThe season 

must end on or before the second 
Sunday in January (January 12,1992),

West of Divide Zone—The season 
must end on or before the first Sunday 
in January (January 5,1992). The daily 
bag limit on dark geese may not include 
more than 2 Canada geese.

Nevada:
Clark County Zone—The daily bag 

limit of dark geese may not include more 
than 2 Canada geese.

New Mexico: The daily bag limit for 
dark geese may not include more than 2 
Ca lada geese.

Oregon:
Eastern Zone—In the Columbia Basin 

Goose Area, the season may be an 
additional 7 days.

Western Zone—In the Special Canada 
Goose Management Area, except for 
designated areas, there shall be no open 
season on Canada geese. In those 
designated areas, seasons must end 
upon attainment of their individual 
quotas which collectively equal 210 
dusky Canada geese. Hunting of Canada 
geese in those designated areas shall 
only be by hunters possessing a State- 
issued permit authorizing them to do so. 
In a Service-approved investigation, the 
State must obtain quantitative 
information on hunter compliance of 
those regulations aimed at reducing the 
take of dusky Canada geese and 
eliminating the take of cackling and 
Aleutian Canada geese.

Baker and Malheur Counties Zone— 
The season must end on or before the 
first Sunday in January (January 5,1992). 
The daily bag limit of dark geese may 
not include more than 2 Canada geese.

Lake and Klamath Counties Zone— 
White-fronted geese may riot be taken 
before November 1 during the regular 
goose season.

Brant Season—A 16-consecutive-day 
season on brant may be selected.

Utah:
Washington County Zone—The 

season must end on or before the 
Sunday closest to January 20 (January 
19,1992). The daily bag limit for dark 
geese may not include more than 2 
Canada geese.

Remainder-of-the-State Zone—-The 
season must end on or before the second 
Sunday in January (January 12,1992). 
The daily big limit for dark geese may 
not include more than 2 Canada geese, 
in Cache County, the combined special 
September Canada goose season and 
the regular goose season shall not 
exceed 93 days.

Washington: The daily bag limit in 3 
geese.

Eastern Zone—In the Columbia Basin 
Goose Area, the season may be an 
additiopal 7 days.

Western Zone—In the Lower 
Columbia River Special Canada Goose 
Management Area, except for 
designated areas, there shall be no open 
season on Canada geese. For designated 
areas, seasons on Canada geese must 
end upon attainment of individual 
quotas which collectively will equal 90 
dusky Canada geese. Hunting of Canada 
geese in those designated areas shall 
only be by hunters possessing a State- 
issued permit authorizing them to do so. 
In a Service-approved investigation, the 
State must obtain quantitative 
information on hunter compliance of

those regulations aimed at reducing the 
take of dusky Canada geese and 
eliminating the take of cackling and 
Aleutian Canada geese.

Brant Season—A 16-consecutive-day 
season on brant may be selected.

Wyoming: In Lincoln, Sweetwater, 
and Sublette Counties, the combined 
special September Canada goose 
seasons and the regular goose season 
shall not exceed 93 days. The season 
must end on or before the second 
Sunday in January (January 12,1992).

Tundra Swans
In Montana, Nevada, New Jersey, 

North Carolina, North Dakota, South 
Dakota, Utah, and Virginia, an open 
season for taking a limited number of 
tundra swans may be Selected. Permits 
will be issued by the states and will 
authorize each permittee to take no 
more than 1 tundra swan per season. 
These seasons will be subject to the 
following conditions:

In the Atlantic Fly way 
—The season will be experimental.
—The season may be 90 days, must 

occur during the white goose season, 
but may not extend beyond January 
31.

—The states must obtain harvest and 
hunter participation data.

—In New Jersey, no more than 200 
permits may be issued.

—In North Carolina, no more than 6,000 
permits may be issued.

—In Virginia, no more than 600 permits 
may be issued.
In the Central Fly way 

—In the Central Flyway portion of 
Montana, no more than 500 permits 
may be issued. The season must run 
concurrently with the season for 
taking geese.

—In North Dakota, no more than 2,000 
permits may he issued. The 
experimental season must run 
concurrently with the season for 
taking light geese..

t—In South Dakota, no more than 1,000 
permits may be issued. The 
experimental season must run 
concurrently with the season for 
taking light geese.
In the Pacific Fly way 

—A 93-day season may be selected 
between the Saturday closest to 
October 1 (September 28,1991), and 
the Sunday closest to January 20 
(January 19,1992). Seasons may be 
split into 2  segments.

—The states must obtain harvest and 
hunter participation data.

—Iri Utah, no more than 2,500 permits 
may be issued.
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—In Nevada, no more than 650 permits 
may be issued. Permits will be valid 
for Churchill, Lyon, and Pershing 
Counties.

—In.the Pacific Flyway portion of 
Montana, no more than 500 permits 
may be issued. Permits will be valid 
for Cascade, Hill, Liberty, Pondera, 
Teton, and Toole Counties.

Special Falconry Frameworks
Framework for extended falconry 

seasons were published in the early- 
season final frameworks document on 
August 21,1991 (56 FR 41608J.

Area, Unit and Zone Descriptions 
Ducks
Atlantic Flyway 

Connecticut:
North Zone: That portion of the State 

north of 1-95.
South Zone: That portion of the State 

south of 1-95.
Maine:
North Zone: Game Management 

Zones 1 through 5.
South Zone: Game Management 

Zones 6 through 8.
Massachusetts:
Western Zone: That portion of the 

State west of a line extending from the 
Vermont line at Interstate 91, south to 
Route 9, west on Route 9 to Route 10, 
South on Route 10 to Route 202, south on 
Route 202 to the Connecticut line.

Central Zone: That portion of the 
State east of the Berkshire Zone and 
west of a line extending from the New 
Hampshire line at Interstate 95 south to 
Route 1 , south on Route 1 to 1-93, south 
on 1-93, to Route 3, south on Route 3 to 
Route 6, west on Route 6 to Route 28, 
west on Route 28 to 1-195, west to the 
Rhode Island line; except the waters, 
and the lands IS) yards along the high- 
water marie, of the Assonet River to the 
Route 24 bridge, and the Taunton River 
to the Center St.-Elm St. bridge shall be 
in the Coastal Zone.

Coastal Zone: That portion of 
Massachusetts east and south of the 
Central Zone.

New Hampshire:
Coastal Zone: That portion of the 

State east of a boundary formed by 
State Highway 4 beginning at the Maine- 
New Hampshire line in Rollinsford west 
to the city of Dover, south to the 
intersection of State Highway 108, south 
along State Highway 108 through 
Madbury, Durham and Newmarket to 
the junction of State Highway 85 in 
Newfields, south to State Highway 101 
in Exeter, east to State Highway 51 
(Exeter-Hampton Expressway), east to 
Interstate 95 (New Hampshire Turnpike)

in Hampton, and south along Interstate 
95 to the Massachusetts line.

Inland Zone.* That portion of New 
Hampshire north and west on the above 
boundary.

New Jersey:
Coastal Zone: That portion of the 

State seaward of a continuous line 
beginning at the New York State 
boundary line in Raritan Bay; then west 
along the New York boundary line to its 
intersection with Route 440 at Perth 
Amboy; then west on Route 440 to its 
intersection with the Garden State 
Parkway; then south on the Garden 
State Parkway to the shoreline at Cape 
May and continuing to the Delaware 
boundary in Delaware Bay.

North Zone: That portion of the State 
west of the Coastal Zone and north of a 
boundary formed by Route 70 beginning 
at the Garden State Parkway west to the 
New Jersey Turnpike, north on the 
turnpike to Route 206, north on Route 
206 to Route 1 , Trenton, west on Route 1 
to the Pennsylvania State boundary in 
the Delaware River.

South Zone: That portion of New 
Jersey not within the North Zone or the 
Coastal Zone.

New York:
Lake Champlain Zone: Includes the 

U.S. portion of Lake Champlain and that 
area east and north of a continuous line 
extending along Route 9B from the New 
York-Canadian boundary to Route 9, 
then south along Route 9 to Route 22 
south of Keesville; then south along 
Route 22 to the west shore of South Bay, 
then along and around the shoreline of 
South Bay to Route 22 on the east shore 
of South Bay; then southeast along 
Route 22 to Route 4, then northeast 
along Route 4 to the New York-Vermont 
boundary.

Long Island Zone: That area 
consisting of Nassau County, Suffolk 
County, that area of Westchester 
County southeast of Interstate Route 95, 
and their tidal waters.

Western Zone: That area west of a 
continuous line extending from Lake 
Ontario east along the north shore of the 
Salmon River to Interstate Route 81, and 
then south along Interstate Route 81 to 
the New York-Pennsylvania boundary.

Northeastern Zone: That area north of 
a continuous line extending from Lake 
Ontario east along the north shore of the 
Salmon River to Interstate Route 81, 
then south along Interstate Route 81 to 
Route 49, then east along route 49 to 
Route 365, then east along Route 365 to 
Route 28, then east along Route 28 to 
Route 29, then east along Route 29 to 
Interstate Route 87, then north along 
Interstate Route 87 to Route 9 (at Exit 
20), then north along Route 9 to Route 
149, then east along Route 149 to Route

4, then north along Route 4 to the New 
York-Vermont boundary, exclusive of 
the Lake Champlain Zone.

Southeastern Zone: That area east of 
Interstate Route 81, that is south of a 
continuous line extending from 
Interstate Route 81 east along Route 49 
to Route 365, then east along Route 365 
to Route 28, then east along Route 28 to 
Route 29, then east along Route 29 to 
Interstate Highway 87, then north along 
Interstate Highway 87 to Route 9 (at Exit 
20), then north along Route 9 to Route 
149, then east along Route 149 to Route 
4, then north along Route 4 to the New 
York-Vermont boundary, and northwest 
of Interstate Route 95 in Westchester 
County.

Pennsylvania:
Lake Erie Zone: The Lake Erie waters 

of Pennsylvania and a shoreline margin 
along Lake Erie from New York on the 
east to Ohio on the west extending 150 
yards inland, but including all of 
Presque Isle Peninsula.

Northwest Zone: The area bounded on 
the north by the Lake Erie Zone and 
including all of Erie and Crawford 
Counties and those portions of Mercer 
and Venango Counties north of 
Interstate Highway 80.

North Zone: That portion of the State 
east of the Northwest Zone and north of 
1-80 to Route 220, north of Route 220 
from 1-80 to 1-180, north and east of I- 
180 from Route 220 to 1-80, and north of 
1-80 from 1-180 to the Delaware River.

South Zone: TheTemaining portion of 
Pennsylvania.

Vermont:
Lake Champlain Zone: Includes the 

United States portion of Lake 
Champlain and that portion of Vermont 
lying north and west of the line 
extending from the New York border at 
U.S. Highway 4; along U.S. Highway 4 to 
Vermont Route 22A at Fair Haven;
Route 22A to U.S. Highway 7 at 
Vergennes; U.S. Highway 7 to the 
Canadian border.

Interior Vermont Zone: The remaining 
portion of Vermont.

West Virginia:
Zone 1 (Remainder o f the State): That 

portion outside the boundaries in Zone 
2.

Zone 2  (Allegheny Mountain Upland): 
The eastern boundary extends south 
along U.S. Route 220 through Keyser, 
West Virginia, to the intersection Of U.S. 
Route 50, follows U.S. Route 50 to the 
intersection with State Route 93; follows 
State Route 93 south to the intersection 
with State Route 42 and continues south 
on State Route 42 to Petersburg; follows 
State Route 28 south to Minnehaha 
Springs; then follows State Route 39 
west to U.S. Route 219; and follows U.S.
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Route 219 south to the intersection of 
Interstate 64. The southern boundary 
follows 1-64 west to the intersection 
with U.S. Route 60, and follows Route 60 
west to the intersection of U.S. Route 19. 
The western boundary follows: Route 19 
north to the intersection of 1-79, and 
follows 1-79 north to the intersection of 
U.S. Route 48. The northern boundary 
follows U.S. Route 48 east to the 
Maryland State line and the State line to 
the point of beginning.

Mississippi Flyway
Alabama:
South Zone: Mobile and Baldwin 

Counties.
North Zone: The remainder of 

Alabama.
Illinois:
North Zone: That portion of the State 

north of a line extending east from the 
Iowa border along Illinois Highway 92 to 
Interstate Highway 280, east along 1-280 
to 1-80, then east along 1-80 to the 
Indiana border.

Central Zone: That portion of the 
State between the North and South Zone 
boundaries.

South Zone: That portion of the State 
south of a line extending east from the 
Missouri border along the Modoc Ferry 
route to Randolph County Highway 12, 
north along County 12 to Illinois 
Highway 3, north along Illinois 3 to 
Illinois 159, north along Illinois 159 to 
Illinois 161, east along Illinois 161 to 
Illinois 4, north along Illinois 4 to 
Interstate Highway 70, then east along I- 
70 to the Indiana border.

Indiana:
North Zone: That portion of the State 

north of a line extending east from the 
Illinois border along State Road 18 to 
U.S. Highway 31, north akmg U.S. 31 to 
U.S. 24, east along U.S. 24 to Huntington, 
then southeast along U.S, 224 to the 
Ohio border.

Ohio River Zone: That portion of the 
State south of a line extending east from 
the Illinois border along Interstate 
Highway 64 to New Albany, east along 
State Road 62 to State 56, east along 
State 56 to Vevay, east and north on 
State 156 along the Ohio River to North 
Landing, north along State 56 to U.S. 
Highway 50, then northeast along U.S.
50 to the Ohio border.

South Zone: That portion of the State 
between the North and Ohio River Zone 
boundaries.

Iowa:
North Zone; That portion of the State 

north of a line extending east from the 
Nebraska border along State Highway 
175 to State 37, southeast along State 37 
to U.S. Highway 59, south along U.S. 59 
to Interstate Highway 80, then east 
along 1-80 to the Illinois border.

South Zone: The remainder of Iowa.
. Kentucky:

West Zone: That portion of the State 
west of a line extending north from the 
Tennessee border along Interstate 
Highway 65 to Bowling Green, 
northwest along the Green River 
Parkway to Owensboro, southwest 
along U.S. Bypass 60 to U.S. Highway 
231, then north along U.S. 231 to the 
Indiana border.

East Zone: The remainder of 
Kentucky.

Louisiana:
West Zone: That portion of the State 

west of a line extending south from the 
Aikansas border along Louisiana 
Highway 3 to Bossier City, east along 
Interstate Highway 20 to Minden, south 
along Louisiana 7 to Ringgold, east along 
Louisiana 4 to Jonesboro, south along 
U.S. Highway 167 to Lafayette, 
southeast along U.S. 90 to Houma, then 
south along the Houma Navigation 
Channel to the Gulf of Mexico through 
Cat Island Pass.

East Zone: The remainder of 
Louisiana.

Catahoula Lake A rea: All of 
Catahoula Lake, including those 
portions known locally as Round Prairie, 
Catfish Prairie, and Frazier’s Arm. See 
State regulations for additional 
information.

Michigan:
North Zone: The Upper Peninsula.
South Zone: That portion of the State 

south of a line beginning at the 
Wisconsin border in Lake Michigan due 
west of the mouth of Stony Creek in 
Oceana County; then due east to, and 
east and south along the south shore of, 
Stony Creek to Webster Road, east and 
south on Webster Road to Stony Lake 
Road, east on Stony Lake and Garfield 
Roads to Michigan Highway 20, east on 
Michigan 20 to U.S. Highway 10B.R. in 
the city of Midland, east on U.S. 10B.R. 
to U.S. 10, east on U.S. 10 and Michigan 
25 to the Saginaw River, downstream 
along the thread of the Saginaw River to 
Saginaw Bay, then on a northeasterly 
line, passing one-half mile north of the 
Corps of Engineers confined disposal 
island offshore of the Cam Power Plant, 
to a point one mile north of the Charity 
Islands, then continuing northeasterly to 
the Ontario border in Lake Huron.

Middle Zone: The remainder of 
Michigan.

Missouri:
North Zone: That portion of Missouri 

north of a line running west from the 
Illinois border along Interstate Highway 
70 to U.S. Highway 54, south along U.S. 
54 to U.S. 50, then west along U.S. 50 to 
the Kansas border.

South Zone: That portion of Missouri 
south of a line running west from the

Illinois border along Missouri Highway 
34 to Interstate Highway 55; south along 
1-55 to U.S. Highway 62, west along U.S. 
62 to Missouri 53, north along Missouri 
53 to Missouri 51, north along Missouri 
51 to U.S. 60, west along U.S. 60 to 
Missouri 21, north along Missouri 21 to 
Missouri 72, west along Missouri 72 to 
Missouri 32, west along Missouri 32 to 
U.S. 65, north along U.S. 65 to U.S. 54, 
west along U.S. 54 to Missouri 32, south 
along Missouri 32 to Missouri 97, south 
along Missouri 97 to Dade County NN, 
west along Dade County NN to Missouri 
37, west along Missouri 37 to Jasper 
County N, west along Jasper County N 
to Jasper County M, west along Jasper 
County M to the Kansas border.

M iddle Zone: The remainder of 
Missouri.

Ohio:
North Zone: The counties of Darke, 

Miami, Clark, Champaign, Union, 
Delaware, Licking (excluding the 
Buckeye Lake Area), Muskingum, 
Guernsey, Harrison and Jefferson and 
all counties north thereof.

Pymatuning Area: Pymatuning 
Reservoir and that part of Ohio bounded 
on the north by County Road 306 
(known as Woodward Road), on the 
west by Pymatuning Lake Road, and on 
the south by U.S. Highway 322.

Ohio River Zone: The counties of 
Hamilton, Clermont, Brown, Adams, 
Scioto, Lawrence, Gallia and Meigs.

South Zone: That portion of the State 
between the North and Ohio River Zone 
boundaries, including the Buckeye Lake 
Area in Licking County bounded on the 
west by State Highway 37, on the north 
by U.S. Highway 40, and on the east by 
State 13.

Tennessee:
Reelfoot Zone: All or portions of Lake 

and Obion Counties.
State Z o ne The remainder of 

Tennessee.
Wisconsin:
North Duck Zone: That portion of the 

State north of a line extending northerly 
from the Minnesota border along the 
center line of the Chippewa River to 
State Highway 35, east along State 35 to 
State 25, north along State 25 to U.S. 
Highway 10, east along U.S. 10 to its 
junction with the Manitowoc Harbor in 
the city of Manitowoc, then easterly to 
the eastern State boundary in Lake 
Michigan.

South Duck Zone: The remainder of 
Wisconsin.

Central Flyway
Kansas:
High Plains: That area west of US- 

283.
Low Plains: That area east of US-283.
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Montana (Central Fly way Portion): 
Zone 1: The counties of Blaine, 

Carbon, Daniels, Fergus, Garfield, 
Golden Valley, Judith Basin, McCone, 
Musselshell, Petroleum, Phillips, 
Richland, Roosevelt, Sheridan, 
Stillwater, Sweetgrass, Valley, 
Wheatland and Yellowstone.

Zone 2: The counties of Big Horn, 
Carter, Custer, Dawson, Fallon, Powder 
River, Prairie, Rosebud, Treasure and 
Wibaux.

Nebraska:
High Plains: West of Highways US- 

183 and US-20  from the northern State 
line to Ainsworth, N-7 and N-91 to 
Dunning, N-2  to Mema, N-92 to Arnold, 
N-40 and N-47 through Gothenburg to 
N-23, N-23 to Elwood, and US-283 to 
the southern State line.

Low Plains: East of the High Plains 
boundary.

Zone 1: Those portions of Burt, 
Dakota, and Thurston Counties north 
and east of a line starting on NE 51 on 
the Iowa-Nebraska border to U.S. 75, 
north on U.S. 75 to U.S. 20, west on U.S. 
20 to NE 12; west on NE 12 to the Boyd 
County line; to include those portions of 
Dakota, Dixon, Cedar, and Knox 
Counties north of NE 12; all of Boyd 
County; Keya Paha County east of U.S. 
183. Where the Niobrara River forms the 
southern boundary of Keya Paha and 
Boyd Counties, both banks of the river 
shall be included in Zone %

Zone 2: The area bounded by 
designated highways and political 
boundaries starting on NE 2 at the State 
line near Nebraska City; west to U.S. 75; 
north to U.S. 34; west to NE 63; north 
and west to U.S. 77; north to NE 92; west 
to U.S. 81; south to NE 66; west to NE 14; 
south to U.S. 34; west to NE 2; south to 
1-80; west to U.S. 34; west to U.S. 136; 
east on U.S. 136 to NE 10; south to the 
State line; west to U.S. 283; north to NE 
23; west to NE 47; north to U.S. 30; east 
to NE 14; north to NE 52; northwesterly 
to NE 91; west to U.S. 281, north to NE 
91 in Wheeler County; west to U.S. 183; 
north to northerly boundary of Loup 
County; east along the north boundaries 
of Loup, Garfield, and Wheeler 
Counties; south along the east Wheeler 
County line to NE 70; east on NE 70 from 
Wheeler County to NE 14; south to NE 
39; southeast to NE 22; east to U.S. 81; 
southeast to U.S. 30; east to the State 
line; and south and west along the State 
line to the point of beginning.

Zone 3: The area, excluding Zone 1, 
north of Zone 2. ; *

Zone 4: The area south of Zone 2.
New Mexico (Central Flyway Portion): 
Zone 1: The Central Fly way portion of 

New Mexico north of Interstate 
Highway 40 and U.S. Highway 54.

Zone 2: The remainder of the Central 
Flyway portion of New Mexico.

North Dakota:
High Plains: That portion of North 

Dakota west of the following line: 
beginning at the South Dakota border, 
then north on U.S. 83 and 1-94 to ND 41, 
then north to ND 53, then west to U.S. 
83, then north to ND 23, then west to ND 
8, then north to U.S. 2, then west to U.S. 
85, then north to the Canadian border.

Low Plains: The remainder of North 
Dakota.

Oklahoma:
High Plains: Beaver, Cimarron, and 

Texas Counties.
Low Plains:
Zone 1: That portion of northwestern 

Oklahoma, except the Panhandle, 
bounded by the following highways: 
starting at the Texas-Oklahoma border, 
OK 33 to OK 47, OK 47 to U.S. 183, U.S. 
183 to 1-40,1-40 to U.S. 177, U.S. 177 to 
OK 33, OK 33 to 1-35,1-35 to U.S. 60,
U.S. 60 to U.S. 64, U.S. 64 to OK 132, and 
OK 132 to the Oklahoma-Kansas State 
line.

Zone 2: The remainder of the Low 
Plains portion of Oklahoma.

South Dakota:
High Plains: West of highways and 

political boundaries starting at the State 
line north of Herreid; US-83 and US-14 
to Blunt, Blunt-Canning Road to SD-34, 
a line across the Missouri River to the 
northwestern comer of the Lower Brule 
Indian Reservation, the Reservation 
Boundary and Lyman County Road 
through Presho to 1-90, and US-183 to 
the southern State line.

Low Plains:
North Zone: In that portion of 

northeastern South Dakota bounded by 
the following highways: starting at the 
North Dakota-South Dakota border, US 
83 south to US 212, US 212 east to 1-29, 
1-29 north to South Dakota Highway 15, 
South Dakota Highway 15 east to 
Hartford Beach, due east of Hartford 
Beach to the Minnesota border.

South Zone: Charles Mix County 
south of South Dakota Highway 44 to 
the Douglas County line, south on South 
Dakota Highway 50 to Geddes, east on 
Geddes Highway to US 281, south on US 
281 and US 18 to South Dakota Highway 
50, south and east on South Dakota 
Highway 50 to the Bon Homme County 
line, the counties of Bon Homme, 
Yankton and Clay south of South 
Dakota Highway 50, and Union County 
south and west of South Dakota 
Highway 50 and 1-29.

M iddle Zone: The remainder of the 
Low Plains portion.

Texas:
High Plains: West of highways US- 

183 from the northern State line to 
Vernon, US-283 to Albany, T-6  and T -

351 to Abilene, US-277 to Del Rio, and 
the Del Rio International Toll Bridge 
access road.

Low Plains: The remainder of Texas. 
Pacific Flyway

Arizona—Game Management Units 
(GMU) as follows:

South Zone: Those portions of GMUs 
6 and 8 in Yavapai County, and GMUs 
11 ,12B, 13B, and 14-45.

North Zone: GMUs 1-5, those portions 
of GMUs 6 and 8 lying within Coconino 
County, and GMUs 7, 9 ,10, 12A, and 
13 A.

California:
Northeastern Zone: In that portion of 

the State lying east and north of a line 
beginning at the intersection of the 
Klamath River with the Califomia- 
Oregon line; south and west along the 
Klamath River to the mouth of Shovel 
Creek; south along Shovel Creek to its 
intersection with Forest Service Road 
46N10; south and east along Forest 
Service Road 46N10 to its junction with 
Forest Service Road 45N22; west and 
south along Forest Service Road 45N22 
to its junction with Highway 97 at Grass 
Lake Summit; south and west along 
Highway 97 to its junction with 
Interstate 5 at the town of Weed; south 
along interstate 5 to its junction with 
Highway 89; east and south along 
Highway 89 to the junction with 
Highway 49; east and north on Highway 
49 to the junction of Highway 70; east on 
Highway 70 to Highway 395; south and 
east of Highway 395 to the point of 
intersection with the California-Nevada 
State line.

Colorado River Zone: In those 
portions of San Bernardino, Riverside, 
and Imperial Counties lying east of the 
following lines: Beginning at the 
intersection of Highway 95 with the 
California-Nevada State line; south 
along Highway 45 to Vidal Junction; 
south through the town of Rice to the 
San Bernardino-Riverside County line 
on a road known as “Aqueduct Road” in 
San Bernardino County; south from the 
San Bernardino-Riverside County line 
on a road known in Riverside County as 
the "Desert Center to Rice Road” to the 
town of Desert Center; east 31 miles on 
Interstate 10 to its intersection with the 
Wiley Well Road; south on this road to 
Wiley Well; southeast along the Army- 
Milpitas Road to the Blythe, Brawley, 
Davis Lake intersections; south on 
Blythe-Brawley paved road to its 
intersection with the Ogilby and Tumco 
Mine Road; south on this road to 
Highway 80; east seven miles on 
Highway 80 to its intersection with the 
Andrade-Algodones Road; south on this 
paved road to the intersection of the
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Mexican boundary line at Algodones, 
Mexico.

Southern Zone: In that portion of 
southern California (but excluding the 
Colorado River zone) lying south and 
east of a line beginning at the mouth of 
the Santa Maria River at the Pacific 
Ocean; east along the Santa Maria River 
to where it crosses Highway 166 near 
the City of Santa Maria; east on 
Highway 166 to the junction of Highway 
99; south on Highway 99 to the crest of 
the Tehachapi Mountains at Tejon Pass; 
east and north along the crest of the 
Tehachapi Mountains to where it 
intersects Highway 178 at Walker Pass; 
east on Highway 178 to the junction of 
Highway 395 at the town of Inyokern; 
south on Highway 395 to the junction of 
Highway 58; east on Highway 58 to the 
junction of Interstate 15; east on 
Interstate 15 to the junction with 
Highway 127; north on Highway 127 to 
the point of intersection with the 
Califomia-Nevada State line.

Southern San Joaquin Valley Zone:
All of Kings and Tulare Counties and 
that portion of Kern County north of the 
Southern California Zone.

Balance-of-the-State Zone: The 
remainder of California not included in 
the Northeastern, Southern, Southern 
San }oaquin Valley, and the Colorado 
River Zones.

Idaho:
Zone 1 (Ft Hall-American Falls 

Zone): Includes all lands and waters 
within the Fort Hall Indian Reservation, 
including private inholdings; Bannock 
County; Bingham County, except that 
portion within the Blackfoot Reservoir 
drainage; and Power County east of 
State Highway 37 and State Highway 39.

Zone 2: Includes the following 
counties or portions of counties: Adams; 
Bear Lake; Benewah; Bingham within 
the Blackfoot Reservoir drainage; those 
portions of Blaine west of State 
Highway 75, south and east of U.S. 
Highway 93 including the Minidoka 
National Wildlife Refuge, and between 
State Highway 75 and U.S. Highway 93 
north of U.S. Highway 20 outside the 
Silver Creek drainage; Bonner; 
Bonneville; Boundary; Butte; Camas;

»■ Caribou EXCEPT the Fort Hall Indian 
Reservation; Cassia within the Minidoka 
National Wildlife Refuge; Clark; 
Clearwater; Custer; Elmore within the 
Camas Creek drainage; Franklin; 
Fremont; Idaho; Jefferson; Kootenai; 
Latah; Lemhi; Lewis; Madison; Minidoka 
within the Minidoka National Wildlife 
Refuge; New Perce; Oneida; Power 
within the Minidoka National Wildlife 
Refuge; Shoshone; Teton; and Valley 
Counties.

Zone 3: Ada includes the counties of: 
Blaine between State Highway 75 and

U.S. Highway 93 south of U.S. Highway 
20 and that additional area between 
State Highway 75 and U.S. Highway 93 
north of U.S; Highway 20 within the 
Silver Creek drainage; Boise; Canyon; 
Cassia EXCEPT that portion within the 
Minidoka NWR; Elmore EXCEPT that 
portion within the Camas Creek 
drainage; Gem; Gooding; Jerome;
Lincoln; Minideka EXCEPT that portion 
within the Minidoka National Wildlife 
Refuge; Owyhee; Payette; Power west of 
State Highway 37 and State Highway 39 
EXCEPT that portion within the 
Minidoka National Wildlife Refuge;
Twin Falls; and Washington Counties.

Nevada:
Clark County Zone: All of Clark 

County.
Remainder-of-the-State Zone: The 

remainder of Nevada.
Oregon:
Zone 1: All counties except Deschutes, 

Klamath, and Lake Counties.
Zone 2: Deschutes, Klamath and Lake 

Counties.
Columbia Basin M allard Management 

Unit: Morrow and Umatilla Counties.
Utah:
Zone 1: All of Box Elder, Cache,

Davis, Morgan, Rich, Sait Lake, Summit, 
Utah, Wasatch, and Weber Counties 
and that part of Toole County lying 
north of 1-80.

Zone 2: The remainder of Utah.
Washington:
East Zone: Includes all areas lying 

east of the Pacific Crest Trail and east of 
the Big White Salmon River in Klickitat 
County.

West Zone: Includes all areas lying to 
the west of the East Zone.

Columbia Basin M allard Management 
Unit: Same as East Zone.

Geese

Atlantic Flyway
Connecticut:
Same Zones as for ducks.
Georgia:
Special Area for Canada G eese: See 

State Regulations.
Massachusetts:
Same zones as for ducks.
New Hampshire:
Same zones as for ducks.
New Jersey:
Same zones as for ducks.
New York:
Same zones as for ducks, but in 

addition:
Early-Season Goose A rea: All or 

portions of St. Lawrence County; see 
State Hunting Regulations for area 
descriptions.

North Carolina:
Canada G eese:

East o f 1-95 Zone: That portion of 
North Carolina east of 1-95.

West o f 1-95 Zone: That portion of 
North Carolina west of 1-95;

Early-season Canada Goose Area— 
That portion of the State west of 
Interstate 95; see State hunting 
regulations for area descriptions.

Pennsylvania:
Same zones as for ducks but in 

addition:
Southeast Zone: That portion of the 

State lying east and south of a boundary 
beginning at Interstate Highway 83 at 
the Maryland border and extending 
north to Harrisburg, then east on 1-81 to 
Route 443, east on 443 to Leighton, then 
east via 208 to Stroudsburg, then east on 
1-80 to the New Jersey line; and that 
portion of the Susquennah River from 
Harrisburg north to the confluence of the 
west and north branches at 
Northumberland, including a 25-yard 
zone of land adjacent to the waters of 
the river.

South Carolina:
Canada Goose Area: The Central 

Piedmont, Western Piedmont, and 
Mountain Hunt Units. These designated 
areas include: Oconee, Pickens, 
Greenville, Spartanburg, Anderson, 
Abbeville, McCormick, Edgefield, 
Greenwood, Saluda, Laurens, Newberry, 

. Union, Fairfield, Chester, Lancaster, 
Cherokee, and York Counties.

Virginia:
Back Bay Area: Defined for Canada 

geese as those portions of the cities of 
Virginia Beach and Chesapeake lying 
east of U.S. Highway 17 and Interstate 
64. Defined for white geese  as the 
waters of Back Bay and its tributaries 
and the marshes adjacent thereto, and 
on the land and marshes between Back 
Bay and the Atlantic Ocean from 
Sandbridge to the North Carolina line, 
and on and along the shore of North 
Landing River and the marshes adjacent 
thereto, and on and along the shores of 
Binson Inlet Lake (formerly known as 
Lake Tecumseh) and Red Wing Lake 
and the marshes adjacent thereto.

West Virginia:
Same zones as for ducks.

Mississippi Flyway
Alabama:
Same zones as for ducks.
Arkansas:
Special Area for Canada G eese: 

Canada geese may be hunted only in the 
following counties: Arkansas, Ashley, 
Chicot, Clay, Craighead, Crittenden, 
Cross, Desha, Drew, Greene, 
Independence, Jackson* Jefferson, 
Lawrence, Lee, Lincoln, Lonoke, 
Mississippi, Monroe, Phillips, Poinsett,
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Prairie, Pulaski, Randolph, St. Francis, 
White, and Woodruff.

Illinois:. , ' ;
Same zones as for ducks, but in 

addition:
Central Zone:
Tri-County Zone: The following 

counties or portions of counties: Fulton 
(Buckheart, Canton, Cass, Deerfield, 
Fairview, Farmington, Joshua, Orion, 
and Putnam Townships, and that portion 
of Banner Township bounded on the 
north by Illinois highway 9 and on the 
east by U,S. Highway 24} and Knox 
Counties.

South Zone:
Southern Illinois Quota Zone: 

Alexander, Jackson, Union, and 
Williamson Counties.

Rend Lake Quota Zone: Franklin and 
Jefferson Counties.

Early Canada Goose Seasons:
Northeastern Illinois Canada Goose 

Zone: Cook, DuPage, Grundy, Kane, 
Kankakee, Kendall, Lake, McHenry, and 
Will Counties.

Indiana:
Same zones as for ducks, but in 

addition:
Early-season Canada Goose Area— 

Adams, Allen, DeKalb, Elkhart, 
Huntington, Kosciusko, LaGrange, ; 
Noble, Steuben, Wabash, Wells, and 
Whitley Counties.

Iowa:
Southwest Zone: That portion of the 

State lying south and west of a line 
extending north from the Missouri 
border along U.S. Highway 71 to 
Interstate Highway 80, west on 1-80 to 
U.S. 59, north on U.S. 59 to State 
Highway 37, then northwest on State 37 
to State 175, then west on State 175 to 
the Nebraska border.

Kentucky:
Western Zone: That portion of the 

state west of a line beginning at the 
Tennessee border at Fulton and 
extending north along the Purphase 
Parkway to Interstate Highway 24, east 
along 1-24 to U.S. Highway 641, north 
along U.S. 641 to U.S. 60, northeast along 
U.S. 60 to the Henderson County line, 
then south, east, and northerly along the 
Henderson County line to the Indiana 
border. ,

Ballard Reporting Area: That area 
encompassed by a line beginning at the 
northwest city limits of Wickliffe in 
Ballard County and extending westward 
to the middle of the Mississippi River, 
north along the Mississippi River and 
along the low-water mark of the Ohio. 
River on the Illinois shore to the Ballard- 
McCracken County line, south along the 
county line to Kentucky Highway 358, 
south along Kentucky 358 to U.S. 
Highway 60 at LaCenter, then southwest

along U.S. 60 to the northeast city limits 
of Wickliffe.

Henderson-Union Reporting Area: 
Henderson County and that portion of 
Union County within the Western Zone.

Louisiana:
Southwest Zone: That portion of the 

State bounded by a line extending east 
from the Texas border along Louisiana 
Highway 12 to Ragley, then along U.S. 
Highway 190 to Opelousas, then on 1-49 
to Lafayette, then south along U.S. 167 to 
Louisiana 82, then west along Louisiana 
82 to the Texas border.

Michigan:
Same zones as for ducks but in 

addition:
South Zone:
Tuscola/Huron GMU: Those portions 

of Tuscola and Huron Counties bounded 
on the south by Michigan Highway 138 
and Bay City Road, on the east by 
Colwood and Bayport Roads, on the 
north by Kilmanagh Road and a line 
extending directly west off the end of 
Kilmanagh Road into Saginaw Bay to 
the west boundary, and on the west by 
the Tuscola-Bay County line and a line 
extending directly north off the end of 
the Tuscola-Bay County line into 
Saginaw Bay to the north boundary.

Allegan County GMU: That area 
encompassed by a lino beginning at the 
junction of 136th Avenue and Interstate 
Highway 196 in Lake Town Township, 
then easterly along 136th Avenue to 
Michigan Highway 40, southerly along 
Michigan 40 through the city of Allegan 
to 108th Avenue in Trowbridge 
Township, westerly along 108th Avenue 
to 46th Street, northerly Va mile along 
46th Street to 109th Avenue, westerly 
along 109th Avenue to 1-196 in Casco 
Township, then northerly along 1-196 to 
the point of beginning.

Saginaw County GMU: That portion 
of Saginaw County bounded by 
Michigan Highway 46 on the north; 
Michigan 52 on the west: Michigan 57 on 
the south; and Michigan 13 on the east.

Muskegon County Wastewater GMU: 
That portion of Muskegon County within 
the boundaries of the Muskegon County 
wastewater system, east of the 
Muskegon State Game Area, in sections 
5, 6, 7, 8,17 ,18 ,19 , 20, 29, 30, 32 and 
R14W, and sections 1 , 2 ,10,11,12,13,
14, 24, and 25, T10N R15W, as posted.

Southern Michigan GMU: That 
portion of the State, including the Great 
Lakes and interconnecting waterways 
and excluding the Allegan County GMU, 
south of a line beginning at the Ontario 
border at the Blue water Bridge in the 
city of Port Huron and extending 
westerly and southerly along Interstate 
Highway 94 to 1-69, westerly along 1-69 
to Michigan Highway 21, westerly along 
Michigan 21 to 1-96, northerly along 1-96

to 1-96, westerly along I-#6 to Lake 
Michigan Drive (M-45) in Grand Rapids, 
westerly along Lake Michigan Drive to 
the Lake Michigan shore, then directly 
west from the end of Lake Michigan 
Drive to the Wisconsin border.

Early Canada Goose Seasons:
Lower Peninsula—All areas except 

Huron, Saginaw, and Tuscola Counties 
and the Allegan State Game Area in 
Allegan County.

Upper Peninsula—That area bounded 
by a line beginnng at the Michigan/ 
Wisconsin border in Green Bay and 
extending north through the center of 
Little Bay De Noc and the center of 
White Fish River to U.S. Highway 2, east 
along U.S. Highway 2 to Interstate 
Highway 75, north along Interstate 75 to 
State Highway 28, west along State 
Highway 28 to State Highway 221, then 
north along State Highway 221 to 
Brimley, then north to the Michigan/ 
Ontario border.

Minnesota:
West Central Goose Zone: That area 

encompassed by a line beginning at the 
intersection of State Trunk Highway 
(STH) 29 and U.S. Highway 212 and 
extending west along U.S. 212 to U.S. 59, 
south along U.S. 59 to STH 67, west 
along STH 67 to U.S. 75, north along U.S. 
75 to County State Aid Highway (CSAH) 
30 in Lac qui Parle County, west along 
CSAH 30 to County Road 70 in Lac qui 
Parle County, west along County Road 
70 to the western boundary of the State, 
north along the western boundary of the 
State to a point due south of the 
intersection STH 7 and CSAH 7 in Big 
Stone County, and continuing due north 
to said intersection, then north along 
CSAH 7 to CSAH 6 in Big Stone County, 
east along CSAH 6 to CSAH 21 in Big 
Stone County, south along CSAH 21 to 
CSAH 10 in Big Stone County, east 
along CSAH 10 to CSAH 22 in Swift 
County, east along CSAH 22 to CSAH 5 
in Swift County, south along CSAH 5 to 
U.S 12, east along U.S. 12 to CSAH 17 in 
Swift County, south along CSAH 17 to 
CSAH 9 in Chippewa County, south 
along CSAH 9 to STH 40, east along 
STH 40 to STH 29, then south along STH 
29 to the point of beginning.

Lac Qui Parle Goose Zone—That area 
encompassed by a line beginning at the , 
intersection of U.S. Highway 212 and 
County State Aid Highway (CSAH) 27 in 
Lac qui Parle County and extending 
north along CSAH 27 to CSAH 20 in Lac 
qui Parle County, west along CSAH 20 
to State Trunk Highway (STH) 40, north 
along STH 40 to STH 119, north along 
STH 119 to CSAH 34 in Lac qui Parle 
County, west along CSAH 34 to CSAH 
19 in Lac qui Parle County, north and 
west along CSAH 19 to CSAH 38 in Lao
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qui Parle County, west along CSAH 38 
to U.S..75, north along U.S. 75 to STH 7, 
east along STH 7 to CSAH 6 in Swift 
County, east along CSAH 6 to County 
Road 65 in'Swift County, south along 
County Road 65 to County Road 34 in 
Chippewa County, south along County 
Road 34 to CSAH 12 in Chippewa 
County, east along CSAH 12 to CSAH 9 
in Chippewa County, south along CSAH 
9 to STH 7, southeast along STH 7 to 
Montevideo and along the municipal 
boundary of Montevideo to U.S. 212; 
then west along U.S. 212 to the point of 
beginning.

Southeast Goose Zone: The Counties 
of Anoka, Carver, Chisgo, Dakota, 
Dodge, Fillmore, Freeborn, Goodhue, 
Hennepin, Housion, Isanti, Mower, 
Olmsted, Ramsey, Rice, Scott, Steele, 
Wabasha, Washington, and Winona.

Special Canada Goose Seasons:
Fergus Falls/Alexandria Canada 

Goose Zone: That area encompased by a 
line beginning at the intersection of 
State Trunk Highway (STH) 55 and THS 
28 and extending east along STH 28 to 
County State Aid Highway (CSAH) 33 in 
Pope County, north along CSAH 33 to 
CSAH 3 in Douglas County, north along 
CSAH 3 to CSAH 69 in Otter Tail 
County, north along CSAH 69 to CSAH 
46 in Otter Tail County, east along 
CSAH 46 to the eastern boundary of 
Otter Tail County, north along the east 
boundary of Otter Tail County to CSAH 
40 in Otter Tail County, west along 
CSAH 40 to CSAH 75 in Otter Tail 
County, north along CSAH 75 to STH 
210, west along STH 210 to STH 108, 
north along STH 108 to CSAH 1 in Otter 
Tail County, west along CSAH 1 to 
CSAH 14 in Otter Tail Conty, north 
along CSAH 14 to CSAH 44 in Otter Tail 
County, west along CSAH 44 to CSAH 
35 in Otter Tail County, north along 
CSAH 35 to STH 108, west along STH 
108 to CSAH 19 in Wilkin County, south 
along CSAH 19 to STH 55, then 
southeast along STH 55 to the point of 
beginning.

Southwest Border Canada Goose 
Zone: All of Martin County and that 
portion of Jackson County south and 
east of U.S. Highway 60.
: Twin Cities Metropolitan Canada 
Goose Zone: All of Hennepin and 
Ramsey Counties. In Anoka County; the 
municipalities of Andover, Anoka,
Blaine, Centerville, Circle Pines, 
Columbia Heights, Coon Rapids, Fridley, 
Hilltop, Lexington, Lino Lakes, Ramsey, 
and Spring Lake Park; that portion of 
Columbus Townshipi lying south of 
County State Aid Highway (CSAH) 18; 
and all of the municipality of Ham Lake 
except that portion described as follows:

Beginning at the intersection of CSAH 
18 and U.S. Highway 65, then east along

CSAH 18 to the eastern boundary of 
Ham Lake, north along the eastern 
boundary of Ham Lake to the north 
boundary of Ham Lake, west along the 
north boundary of Ham Lake to U.S. 65, 
and south along U.S. 65 to the point of 
beginning.

In Carver County; the municipalities 
of Carver, Chanhassen, Chaska, and 
Victoria; the Townships of Chaska and 
Laketown; and those portions of the 
municipalities of Cologne Mayer, 
Waconia, arid Watertown and the 
Townships of Benton, Dahlgren, 
Waconia, and Watertown lying north 
and east of the following described line:

Beginning on U.S. 212 at the southwest 
corner of the municipality of Chaska, ; 
then west along U.S. 212 to State Trunk 
Highway (STH) 284, north along STH 
284 to CSAH 10, north and west along 
CSAH 10 to CSAH 30, north and west 
along CSAH 30 to STH 25, west and 
north along STH 25 to CSAH 10, north 
along CSAH 10 to the Carver County 
line, and east along the Carver County 
line to the Hennepin County line.

In Dakota County; the municipalities 
of Apple Valley, Burnsville, Eagan 
Farmington, Hastings, Inver Grove 
Heights, Lakeville, Lily dale, Mendota, 
Mendota Heights, Rosemont, South St. 
Paul, Sunfish Lake, and West St. Paul; 
and the Township of Nininger.

In Scott County; the municipalities of 
Jordan, Prior Lake, Savage and 
Shakopee; and the Townships of Credit 
River, Jackson, Louisville, St. Lawrence, 
Sand Creek, and Spring Lake.

In Washington County; the 
municipalities of Afton, Bayport, 
Birchwood, Cottage Grove, Dellwood, 
Forest Lake, Hastings, Hugo, Lake Elmo, 
Lakeland, Lakeland Shores, Landfall, 
Mahtomedi, Marine, Newport, Oakdale, 
Oak Park Heights, Pine Springs, St.
Croix Beach, St. Mary’s Point, St. Paul 
Park, Stillwater, White Bear Lake, 
Willemie, and Woodbury; the 
Townships of Baytown, Denmark,
Grant, Gray Cloud Island, May, 
Stillwater, and West Lakeland; that 
portion of Forest Lake Township lying 
south of STH 97 and CSAH 2; and those 
portions of New Scandia Township lying 
south of STH 97 and a line due east from 
the intersection of STH 97 and STH 95 to 
the eastern border of the State.

Missouri:
Same zones as for ducks but in 

addition:
North Zone:
Swan Lake Zone: That area bounded 

by U.S. Highway 36 on the north,
Missouri Highway 5 on the east,
Missouri 240 and U.S. 65 on the south, 
U.S. 65 on the west.

M iddle Zone:

Schell-Osage Zone: That portion of 
the State encompassed by a line running 
east from the Kansas border along U.S. 
Highway 54 to Missouri 13, north along 
Missouri 13 to Missouri 7, west along 
Missouri 7 to U.S. 71, North along U.S. 71 
to Missouri 2, then west along Missouri 
2 to the Kansas border.

Ohio:
Pymatuning Area; Pymatuning 

Reservoir and that part of Ohio bounded 
on the north by County Road 306 
(known as Woodward Road), on the 
west by Pymatuning Lake Road, and on 
the south by U.S. Highway 322.

Early-season Canada Goose Area— 
Ashtabula, Cuyahoga, Geauga, Lake 
Lorain, Medina, Portage, Summit, and 
Trumbull Counties.

Tennessee:
Southwest Tennessee Zone: That 

portion of the State south of State 
Highways 20 and 104, and west of U.S. 
Highways 45 and 45W.

Northwest Tennessee Zone: Lake, 
Obion and Weakley Counties and those 
portions of Gibson and Dyer Counties 
not included in the Southwest 
Tennessee Zone.

Kentucky/Barkley Lake Zone: That 
portion of the State bounded on the west 
by the eastern boundaries of the 
Northwest and Southwest Tennessee 
Zones and on the east by State Highway 
13 from the Alabama border to 
Clarksville and U.S. Highway 79 from 
Clarksville to the Kentucky border.

Wisconsin:
Horicon Zone: The area encompassed 

by a border commencing at the 
intersection of Highway 21 and the Fox 
River in Winnebago County, then 
running westerly along Highway 21 to 
its intersection with the west boundary 
of Winnebago County, then southerly 
along the west boundary of Winnebago 
County to its intersection with the north 
boundary of Green Lake County, then 
westerly along the north boundary of 
Green Lake County to its intersection 
with the north boundary of Marquette 
County, then westerly along the north 
boundary of Marquette County to its 
intersection with Highway 22, then 
southerly along Highway 22 to its 
intersection with Highway 33, then 
westerly along Highway 33 to its 
intersection with Highway 78, then 
southerly along Highway 78 to its 
intersection with Interstate 90/94, then 
southerly along Interstate 90/94 to its 
intersection with Highway 60, then 
easterly along Highway 60 to its 
intersection with Highway 83, then 
northerly along Highway 83 to its 
intersection with Highway 175, then 
northerly along Highway 175 to its 
intersection with Highway 28, then
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westerly along Highway 28 to its 
intersection with County Highway AY, 
then northerly and then westerly along 
County Highway AY to its intersection 
with County Highway Y, then northerly 
along County Highway Y to its 
intersection with County Highway H, 
then easterly along County Highway H 
to its intersection with Highway 67, then 
easterly along Highway 67 to its 
intersection with Highway 45, then 
northwesterly along Highway 45 to its 
intersection with the east shore of the 
Fond Du Lac River, then northerly along 
the east shore of the Fond Du Lac River 
to its intersection with Lake Winnebago, 
then northerly along the western 
shoreline of Lake Winnebago to its 
intersection with the Fox River, then 
westerly along the Fox River to its 
intersection with Highway 21.

Pine Island Zone: The area 
encompassed by a border commencing 
at the intersection of Highway 16 and 
Highway 78 in Columbia County, then 
running westerly along Highway 16 to 
its intersection with Weyh Road, then 
southerly along Weyh Road to the most 
southerly point of its intersection with 
the West Boundary of Section 31, then 
southerly along the West Boundary of 
Section 31 to its intersection with the 
Sauk County/Columbia County 
boundary, then southerly along Sauk 
County/Columbia County boundary to 
its intersection with Highway 33, then 
westerly along Highway 33 to its 
intersection.with Interstate 90/94, then 
southeasterly along Interstate 90/94 to 
its intersection with Highway 78, then 
northerly along Highway 78 to its 
intersection with Highway 16.

Collins Zone: The area encompassed 
by a border commencing at the 
intersection of Hilltop Road and Collins 
Marsh Road in Manitowoc County, then 
running westerly along Hilltop Road to 
its intersection with Humpty Dumpty 
Road, then southerly along Humpty 
Dumpty Road to its intersection with 
Poplar Grove Road, then easterly and 
then southerly along Poplar Grove Road 
to its intersection with County Highway 
JJ, then southeasterly along County 
Highway JJ to its intersection,with 
Collins Road, then southerly along 
Collins Road to its intersection with the 
Manitowoc River, then southeasterly 
along the Manitowoc River to its 
intersection with Quarry Road, then 
northerly along Quarry Road to its 
intersection with Einberger Road, then 
northerly along Einberger Road to its 
intersection with Moschel Road, then 
westerly along Moschel Road to its 
intersection with Collins Marsh Road, 
then northerly along Collins Marsh Road 
to its intersection with Hilltop Road.

Theresa Zone: The area encompassed 
by a border commencing at the 
intersection of Highways 45 and 67 in 
Fond Du Lac County, then running 
westerly along Highway 67 to its 
intersection with County Highway H, 
then westerly along County Highway H 
to its intersection with County Highway 
Y, then southerly along County Highway 
Y to its intersection with County 
Highway AY, then easterly and 
southerly along County Highway AY to 
its intersection with Highway 28, then 
easterly along Highway 28 to its 
intersection with Highway 175, then 
southerly along Highway 175 to its 
intersection with Highway 33, then 
easterly along Highway 33 to its 
intersection with Highway 45, then 
northerly along Highway 45 to its 
intersection with Highway 67.

Exterior Zone:
M ississippi River Subzone: That 

portion of the State encompassed by a 
line beginning at the intersection of the 
Burlington Northern Railway and the 
Illinois border in Grant County, then 
extending northerly along the Burlington 
Northern Railway to the city limit of 
Prescott in Pierce County, then west 
along the Prescott city limit to the 
Minnesota border.

Rock Prairie Subzone: The area 
encompassed by a border commencing 
at the intersection of County Highway A 
and Highway 12, then westerly along 
County Highway A to its intersection 
with Interstate 90, then southerly along 
Interstate 90 to its intersection with the 
Illinois State line, then easterly along 
the Illinois State line to its intersection 
with Highway 120, then northerly along 
Highway 120 to its intersection with 
Highway 50, then easterly along 
Highway 50 to its intersection with 
Highway 12, then northerly along 
Highway 12 to its intersection with 
County Highway A.

Brown County Subzone: The area 
encompassed by a border commencing 
at the intersection of the Fox River with 
Green Bay in Brown County, then 
running southerly along the Fox River to 
its intersection with Highway 29, then 
northwesterly along Highway 29 to its 
intersection with the Brown County line, 
then counterclockwise along the Brown 
County line to its intersection with 
Green Bay, then directly east to the 
midpoint of the Green Bay Ship 
Channel, then southwesterly along the 
Green Bay Ship Channel to its 
intersection with the Fox River.

Rem ainder o f Exterior Zone: That 
portion of the State not included in the 
Horicon, Pine Island, Collins, or Theresa 
Zones; or Rock Prairie, Mississippi 
River, or Brown County Subzones.

Early Season Goose Subzone: That 
area bounded by a line beginning at 
Lake Michigan in Port Washington and 
extending west along Highway 33 to 
Highway 175, south along Highway 175 
to Highway 83, south along Highway 83 
to Highway 36, southwest along 
Highway 36 to Highway 120, south along 
Highway 120 to Highway 12, then 
southeast along Highway 12 to the 
Illinois State line.
Central Flyway

Colorado (Central Flyway Portion):
Northern Front Range Unit: All lands 

in Larimer, Gilpin, Adams, Clear Creek, 
Weld, Boulder, Denver and Jefferson 
Counties west of U.S. Interstate 25 from 
the Colorado-Wyoming State line south 
to U.S. Interstate 70; west on U.S. 
Interstate 70 to the Continental Divide; 
then north along the Continental Divide; 
to the Jackson-Larimer County line to 
the Colorado-Wyoming State line.

South Park Unit: Chaffee, Custer, 
Fremont, Lake, Park, and Teller 
Counties.

San Luis Valley Unit Alamosa, 
Conejos, Costilla, and Rio Grande 
Counties and the portion of Saguache 
County east of the Continental Divide.

North Park Unit Jackson County.
Arkansas Valley Unit Baca, Bent, 

Crowley, Kiowa, Otero and Prowers 
Counties.

Remainder: Remainder of the Central 
Flyway portion of Colorado.

Kansas:
Light Geese:
Unit 1: That area east of US-75 and 

north of 1-70.
Unit 2: The remainder of Kansas.
Dark Geese:
Marais des Cygne Valley Unit The 

area is bounded by the Missouri State 
line to K-88, K-68 to U.S.-169, U.S.-169 
to K-7, K-7 to K-31, K-31 to U.S.-69, 
U.S.-69 to K-239, K-239 to the Missouri 
State line.

South Flint Hills Unit: The area is 
bounded by Highways U.S. 50 to K-57, 
K-57 to U.S.-75, U.S.-75 to K-39, K-39 to 
U.S.-96, K-96 to U.S.-77, U.S.-77 to U.S.- 
50

Central Flint Hills Unit That area 
southwest of Topeka bounded by 
Highways U.S.-75 to Interstate 35, 
Interstate 35 to U.S.-50, U.S.-50 to U.S.- 
77, U.S.-77 to Interstate 70, Interstate 70 
to U.S.-75.

Strip Pits Unit: That area of southeast 
Kansas bounded by the Missouri State 
line to U.Si-160, U.S.-160 to U.S.-69, 
U.S.-69 to K-39, K-39 to U.S.-169, U.S.- 
169 to the Oklahoma State line, and the 
Oklahoma State line to the Missouri 
State line.

Montana (Central Flyway Portion):
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Sheridan County: Includes all of 
Sheridan County.

Remainder: Includes the remainder of 
the Central Fly way portion of Montana.

Nebraska:
North Unit: Keya Paha County east of 

US—183 and all of Boyd County, 
including the boundary waters of the 
Niobrara River, all of Knox County and 
tha t portion of Cedar County west of US 
81.

East Unit: The area east of a line 
beginning at U.S.-183 at the northern 
State line; south to N-2; east to U.S.-281; 
south to the southern State line, 
excluding the North Unit.

West Unit: All of Nebraska west of 
the East Unit.

New Mexico (Central Flyway Portion):
Light Geese:
Rio Grande Valley Unit- The Central 

Flyway portion of New Mexico in 
Socorro and Valencia Counties.

Remainder: The remainder of the 
Central Flyway portion of New Mexico.

North Dakota:
M issouri River Zone: The dark goose 

late-season zone is that portion of North 
Dakota encompassed by a line starting 
at the South Dakota border, then north 
on U.S. 83 and 1-94 to ND 41, then north 
to ND 53, then west to U.S. 83, then 
north to ND 23, then west to ND 37, then 
south to ND 1804, then south 
approximately 9 miles to Elbowoods 
Bay on Lake Sakakawea, then south and 
west across the lake to ND 8, then south 
to ND 200, then east to ND 31, then 
south to ND 25, then south to 1-94, then 
east to ND 6, then south to the South 
Dakota border, and then east to the 
point of origin.

Statewide: All of North Dakota.
South Dakota:
Dark G eese:’
Missouri River Unit: The Counties of 

Bon Homme, Brule, Buffalo, Campbell, 
Charles Mix, Corson (east of highway 
SD-65), Dewey, Gregory, Haakon (north 
of Kirley Road and east of Plum Creek), 
Hughes, Hyde, Lyman (north and east of 
highways 1-90 and US-183), Potter, 
Stanley, Sully, Tripp (east of highway 
US-183), Walworth, and Yankton (west 
of highway US-81).

Remainder: The remainder of South 
Dakota.

Texas:
West: West of U.S. 81.
East: East of U.S. 81.
Wyoming (Central Flyway Portion):
Zone 1: The Countries of Campbell, 

Sheridan, Johnson, Niobrara, Crook, 
Weston, Platte, Laramie, Albany, and 
Carbon east of the Continental Divide.

Zone 2: The Counties of Natrona and 
Converse.

Zone 3: The Counties of Bighorn, Park, 
Washakie, Hot Springs, and Fremont.

Zone 4: Goshen County 
Pacific Flyway

Arizona:
GMU 22 and 23: Game Management 

Units 22 and 23.
Remainder o f State: The remainder of 

Arizona.
California:
Same zones as for ducks but in 

addition!
Southern Zone:
District 22: All of Imperial County, 

and those portions of Riverside and San 
Bernardino Counties lying south and 
east of the following line: Starting at the 
intersection of Highway 86 and the 
north boundary of Imperial County, 
north along Highway 86 to Highway 111; 
north along Highway 111 to its junction 
with Interstate 10 in the town of Indio, 
east on Interstate 10 to its junction with 
the Cottonwood Springs Road in Sec. 9, 
T6S, RllE; north along that road and the 
Mecca Dale Road to Amboy; east along 
Highway 66 to its intersection with 
Highway 95; north along Highway 95 to 
the Califomia-Nevada boundary.

Balance-of-State Zone:
Del Norte and Humboldt Area: The 

Counties of Del Norte and Humboldt.
Sacramento Valley A rea: That area 

bounded by a line beginning at Willows 
in Glenn County proceeding south on 
Interstate Highway 5 to the injunction 
with Hahn Road north of Arbuckle in 
Colusa County; then easterly on Hahn 
Road and the Grimes Arbuckle Road to 
Grimes on the Sacramento River; then 
southerly on the Sacramento River to 
the Tisdale Bypass to where it meets 
O’Banion Road; then easterly on 
O'Banion Road to State Highway 99; 
then northerly on State Highway 99 to 
its junction with the Gridley-Colusa 
Highway in Gridley in Butte County; 
then westerly on the Gridley-Colusa 
Highway to its junction with the River 
Road; then northerly on the River Road 
to the Princeton Ferry; then westerly 
across the Sacramento River to State 
Highway 45; then northerly on State 
Highway 45 to its junction with State 
Highway 162; then continuing northerly 
on State Highway 45-162 to Glenn; then 
westerly on State Highway 162 to the 
point of beginning in Willows.

Western Canada Goose Hunt Area: 
That portion of the above described 
Sacramento Valley Area lying east of a 
line formed by Butte Creek from the 
Gridley-Colusa Highway south to the 
Cherokee Canal; easterly along the 
Cherokee Canal and North Butte Road 
to West Butte Road; southerly on West 
Butte Road to Pass Road; easterly on 
Pass Road to West Butte Road; 
southerly on West Butte Road to State

Highway 20; and westerly along State 
Highway 20 to the Sacramento River.

San Joaquin Valley Area: That area 
bounded by a line beginning at Modesto 
in Stanislaus County proceeding west on 
State Highway 132 to the junction of 
Interstate Highway 5; then southerly on 
Interstate Highway 5 to the junction of 
State Highway 152 in Merced County; 
then easterly on State Highway 152 to 
the junction of State Highway 165; then 
northerly on State Highway 165 to the 
junction of State Highway 99 at Merced; 
then northerly and westerly on State 
Highway 99 to the point of beginning.

Colorado (Pacific Flyway Portion):
Browns Park Zone: The Browns Park 

portion of Moffatt County.
Delta and Montrose Counties Zone:

All of Delta and Montrose Counties.
Gunnison and Saguache Counties 

Zone (west of the Continental Divide): 
Gunnison County and that portion of 
Saguache County lying west of the 
Continental Divide.

Dolores, LaPlata, and Montezuma 
Counties Zone: All of Dolores, LaPlata, 
and Montezuma Counties.

Remainder-of-the-State in the Pacific 
Flyway Zone: The remainder of the 
Pacific Fly way Portion of Colorado.

Idaho:
Area 1 Zone:
Includes the following counties: 

Benewah; Bonner; Boundary; Kootenai; 
and Shoshone Counties.

Area 2 Zone:
Includes the following counties and 

portions of counties: Ada; Adams;
Blaine north of U.S. Highway 20 and 
west of State Highway 75; Boise; Camas 
north of U.S. Highway 20 outside the 
Camas Creek drainage; Canyon; 
Clearwater; those portions of Custer 
west and north of State Highway 75 
(Ketchum-Stanley-Challis highway), and 
west of U.S. Highway 93 from its 
junction with State Highway 75 near 
Challis north to the Custer-Lemhi 
County line; those portions of Elmore 
north and east of Interstate 84, and 
south and west of Interstate 84, west of 
State Highway 51, EXCEPT that portion 
within the Camas Creek drainage; Gem; 
Idaho, Latah; Lemhi west of U.S.
Highway 93; Lewis; Nez Perce; Owyhee; 
and Washington Counties.

Area 3 Zone:
Includes the following counties and 

portions of counties: those portions of 
Blaine south and east of U.S. Highway 
93, west of U.S. Highway 93 south of 
U.S. Highway 20, and between State 
Highway 75 and U.S. Highway 93 north 
of U.S. Highway 20 within the Silver 
Creek drainage; those portions of Camas 
south of U.S. Highway 20, and north of 
U.S. Highway 20 within the Camas
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Creek drainage; Cassia; those portions 
of Elmore south of Interstate 84 east of 
State Highway 51, and within the Camas 
Creek drainage; Gooding; Jerome; 
Lincoln; Minidoka; Owyhee east of State 
highway 51, and Twin Falls Counties.

Area 4 Zone:
Includes the following counties and 

portions of counties: Bear Lake; Bingham 
within the Blackfoot Reservoir drainage; 
Blaine between State Highway 75 and 
U.S. Highway 93 north U.S. Highway 20 
EXCEPT the Silver Creek drainage; 
Bonneville, Butte; Caribou EXCEPT the 
Fort Hail Indian Reservation; Clark; 
those portions of Custer east and south 
of State Highway 75 (Ketchum-Stanley- 
Challis highway), and east of U.S. 
Highway 93 from its junction with State 
Highway 75 near Challis north to the 
Custer-Lemhi County line; Franklin; 
Fremont; Jefferson; Lemhi east of U.S. 
Highway 93; Madison; Oneida; Power 
west of State Highway 37 and State 
Highway 39; and Teton Counties.

Area 5 Zone (Ft. Hall-American Falls 
Zonef.

Includes all lands and waters within 
the Fort Hall Indian Reservation, 
including private inholdings; Bannock 
County; Bingham County, except that 
portion within the Blackfoot Reservoir 
drainage; and Power County east of 
State Highway 37 and State Highway 39.

In addition, goose frameworks are set 
by the following geographical areas:

10 Northern Counties Area: The 
Counties of Boundary, Bonner, Kootenai, 
Benewah, Shoshone, Latah, Nez Perce, 
Lewis, Clearwater, and Idaho.

Southwestern Area: That portion of 
Idaho lying west of the line formed by 
U.S. Highway 93 north from the Nevada 
border to Shoshone, thence northerly on 
Idaho State Highway 75 (formerly U.S. 
Highway 93) to Challis, thence northerly 
on U.S. Highway 93 to the Montana 
border (except the 10 Northern Counties 
Area).

Southeastern Area: That portion of 
Idaho lying east of the line formed by 
U.S. Highway 93 north from the Nevada 
border to Shoshone, thence northerly on 
Idaho State Highway 75 (formerly U.S. 
Highway 93) to Challis, thence northerly 
on U.S. Highway 93 to the Montana 
border.

Montana (Pacific Flyway Portion):
East of the Continental Divide Zone: 

The Pacific Flyway portion of the State 
located east of the Continental Divide.

West o f the Continental Divide Zone: 
Includes the remainder of the Pacific 
Flyway portion of Montana.

Nevada:
Clark County Zone: Clark County.
Elko County and that portion o f Ruby 

Lake National W ildlife Refuge within 
White Pine County Zone: All of Elko 
County and that portion of Ruby Lake 
National Wildlife Refuge within White 
Pine County.

Remainder-of-the-State Zone: The 
remainder of Nevada.

New Mexico (Pacific Flyway Portion):
North o f 1-40 Zone: The Pacific 

Flyway portion of New Mexico located 
north of 1-40.

South o f 1-40 Zone: The Pacific 
Flyway portion of New Mexico located 
south of 1-40.

Oregon:
Western Zone: Consists of all counties 

west of the summit of the Cascades, 
excluding Klamath and Hood River 
Counties.

Special Canada Goose Management 
Area: Consists of those portions of Coos, 
Curry, Douglas and Lane Counties lying 
west of U.S. Highway 101; and that 
portion of western Oregon west and 
north of a line starting at the Columbia 
River at Portland, south on Interstate 5 
to Highway 22 at Salem, east on 
Highway 22 to the Stayton Cutoff, south 
on the Stayton Cutoff to Stayton and 
straight south to die Santiam River, west 
(downstream) along the north shore of 
the Santiam River to Interstate 5, south 
on Interstate 5 to its junction with 
Highway 126 at Eugene, and west on 
Highway 126 to Highway 36, north on 
Highway 36 to Forest Road 5070 at 
Brickerville, west and south on Forest 
Road 5070 to Highway 126, west on 
Highway 126 to the Oregon Coast.

Northwest Oregon Special Permit 
Goose Area: Includes Sauvie Island 
Wildlife Area, only in designated areas 
but excluding North Unit and Columbia 
River Beaches, private lands of Sauvie 
Island, and including Scappoose Flat 
and Deer Island, lower Columbia River 
Area, Ankeny National Wildlife Refuge, 
private lands adjacent to William L. 
Finley National Wildlife Refuge, and 
private lands adjacent to Baskett Slough 
National Wildlife Refuge.

Early-Season Canada Goose Area: 
Starting in Portland at the Interstate 
Highway 5 Bridge, south on 1-5 to U.S. 
Highway 30, west on U.S. Highway 30 to

the Astoria-Megler Bridge, from the 
Astoria-Megler Bridge along the Oregon- 
Washington State line to the point of 
beginning.

Eastern Zone: Consists of all counties 
east of the summit of the Cascades, 
including all of Klamath and Hood River 
Counties.

Columbia Basin Goose Area: Includes 
the Counties of Gilliam, Morrow, 
Sherman, Umatilla, Union, Wallowa, 
and Wasco.

Lake and Klamath Counties Zone: All 
of Lake and Klamath Counties.

Baker and M alheur Counties Zone:
All of Baker and Malheur Counties.

Utah:
Washington County Zone: All of 

Washington County.
Remainder-of-the-State Zone: The 

remainder of Utah.
Early-Season Canada Goose Area: 

Cache County.
Washington:
Eastern Washington Zone: Includes 

all areas lying east of the Pacific Crest 
Trail and east of the Big White Salmon 
River in Klickitat County.

Columbia Basin Goose Area—Adams, 
Benton, Douglas, Franklin, Grant, 
Kittitas, Lincoln, Okanogan, Spokane, 
and Walla Counties and east of Satus 
Pass (U.S. Highway 97) in Klickitat 
County.

Western Washington Zone: Includes 
all areas lying to the west of Eastern 
Washington.

Lower Columbia River Special Goose 
Management Area—Clark, Cowlitz, 
Pacific and Wahkiakum Counties.

Skagit Special Goose Management 
Area—Island, Skagit, Snohomish, and 
Whatcom Counties.

Early-Season Canada Goose Area—  
Starting in Vancouver at the Interstate 
Highway 5 Bridge north on 1-5 to Kelso, 
west on State Highway 4 from Kelso to 
State Highway 401, south and west on 
State Highway 401 to the Astoria-Megler 
Bridge, from the Astoria-Megler Bridge 
along the Washington-Oregon State line 
to the point of beginning.

Wyoming (Pacific Flyway Portion)—  
See State Regulations:

Salt River (Star Valley) Area in 
Lincoln County

Bear River Area in Lincoln County
Eden-Farson Irrigation Project Area in 

Sweetwater and Sublette Counties 
[FR Doc. 91-23319 Filed 9-25-91; 8:45 am) 
BILLING CODE 4310-55-M
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